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ABANDONMENT  OF  LAND. 

Abandonment  of  land — Suit  to  recover  possession — Absentee  —  Adverse 
possession. — Held,  that  mere  non-occupation  and  uon-cnltlvation  of  un« 
culturable  land  for  a  long  poiiod  doea  not  in  the  absence  of  a  motive 
or  evidence  of  intention  to  abandon  or  of  adverse  possession 
for   the   statutory  period,  constitate   abandonment.  53 

ACQUIESCENCE. 

Estoppel  by  conduct  of  acquiescence. 

See  Estoppel       ...         ... 1 

VII  of  1870— See  Court  Fees  Act,  1870. 

I  of  1872— See  Evidence  Act,  1872. 
IV  of  1872— See  Pre-emption. 

„  See  Punjab  Laws  Act,  1872. 

IX  of  1872 -See  Contract  Act,  1872. 
VIII  of  1873 — See  Northern  India  Canal  and  Drainage  Act,  1873. 
I  of  1877— See  Specific  Relief  Act,  1877. 
Ill  of  1877— See  Begistration-Act,  1877. 
XV  of  1877— See  Limitation  Act,  1877. 

„  See  Possession. 

XIV  of  1882— See  Civil  Procedure  Code,  1882. 
„  See  Principal  and  Agent. 

XVIII  of  1884— See  Punjab  Courts  Act,  1884. 
See  BevieioHk 
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No. 
ACTS— (concld,) 

VII  of  1887— See  Succession  Certificate  Act,  1887. 

IX  of  1887— See  Small  Cause  Courts  Act,  1887. , 

XVI  of  1887 — See  Occupancy  Bights, 

„  See  Punjab  Tenancy  Act,  1887. 

XVII  of  1887— See  Punjab  Land  Hevemie  Act,  1887. 

IX  of  1890— See  Railways  Act,  1890. 

XX  of  1891— See  Punjab  Municipal  Act,  1891. 

I  of  1894— See  Land  Acquisition  Act,  1894. 

J  of  1900 — See  Punjab  Limitation  Act,  1900. 

IV  of  1900— See  Punjab  Descent  of  Jagirs  Act,  1900. 

Ill  of  1900 — See  Punjab  Alienation  oj  Land  Act,  1900. 

II of  1905 — See  Punjab  Pre-emption  Act,  1905. 

ADOPTION. 

See  Custom — Adoption. 

See  Hindu  Law — Adoption. 

AGENT. 

AgcBt  carrying  on  basiness  for  parties  oat  of  jurisdiction  cannot 
sue  on  contract  entered  into  by  him  on  behalf  of  his  principal  without 
Bpecial  authority — Civil  Procedure  Code,  1882,  Sections  37,  51. 

See  Principal  and  Agent  ...         ...         ...         ...         ...         ^^^        IQg 

AGRICULTURIST. 

Liability  of  fodder  to  attachment  in  execution  of  decree  against  an 
agriculturist. 

See  Attachment    ..         ...         ...         ...         ...         ,„         ..,  ^.^         y2 

ALIENATION. 

See  Custom — Alienation. 
See  Hindu  Law— 'Alienation. 
See  Occupancy  Bights. 

1.  Power  of  a  reversioner  out  of  possession  to  assign  his  interest  after 
devolution  of  inheritance — Bight  of  assignee  to  sue  for  possession. 

See  Assignment  of  Chose  in  Action       ...         ...         ...         ,.,  n 

2.  Alienation  of  ancestral  property  by  sotilesa  proprietor — Bight  of 
after-born  reversioner  to  contest  alienation  beyond  time — Legal  disability. 

See  Limitation  Act,  1877,  Section  7   ...         .,.         ...         ...         ...         22 

ALIENATION  OF  LAND  ACT,  1900. 

See  Punjab  Alienation  of  Land  Act,  1900, 


INDEX  OP  CIVIL  CASES  REPORTED  IN  THIS  VOLUME. 


The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record. " 


APOSTACY. 

See  Hindu  Law  —  Marriage. 
APPEAL. 

1.  Arbitration — Award — Setting  aside  award  on  ground  of  misconduct 
— Decree  on  merits  — Go inpetency  of  appellate  Court  to  question  on  appeal 
the  legaHtij  nf  the  order  setting  aside  award— Civil  Procedure  Code,  1882, 
Section  621. 

See  Arbitration ,         ,„         QQ 

2.  Jurisdiction  of  Chief  Coark  to  hear  Civil  appeals  transferred  by 
Judicial  Commissioner  of  North-West  Frontier  Province. 

See  Chief  Court ,         50 

3.  Decree  in  favour  of  plaintiff  for  a  part  of  7iis  claim  ^Execution  of 
such  decree  by  plaintiff — Subsequent  appeal  for  remainder. 

See  Estoppel       ...         31 

4.  Suit  for  possession  of  ghair-mumkin  land  attached  to  a  well — Land 
suit  — Appeal — Punjab  Tenancy  Act,  ISII,  Section  4(1). — HeZi,  that  a 
suit  for  possession  of  ghair-mumJcin  land  outside  the  abadi  and  attached 
to  a  well  upon  which  khurlis  are  built  and  bhusa  is  stacked  is  a 
land  suit  defined  in  Section  4,  Sub-section  (I)  of  the  Punjab  Tenancy 
Act,  1887,  and  that  therefore  the  course  of  appeal  is  to  the  Divisional  ^ 
Court  and  not  to  the  District  Court  ...  , 12 

5.  Pre  eruption — Decree  in  favour  of  pre-emptor — Payment  of  purchase- 
money  into  Court— Withdrawal  of  such  money  hy  vendee— Effect  of  such 
withdrawal — Right  of  vendee  to  maintain  appeal  on  substantive  right.— 
Held,  that  in  a  pre-emption  suit  a  vendee  does  not  forfeit  his  legal  right 
to  appeal  from  a  decree  passed  agfainst  him  or  to  proceed  with  his 
appeal  on  substantive  right  merely  benause  he  has  withdrawn  the 
purchase-money  paid  in  Ooarb  by  the  pre-emptor  for  his  benefit  ...         16 

6.  Civil  Procedure  Code,  1882.  Sections  312,  313,  588  (16)— 6'o«^rm- 
ation  ff  sale  in  execution  of  decree — Application  to  set  aside  sale 
dismissed  in  default — Fresh  application  for  same  relief  dismissed  on 
'merits —Such  orders  of  dismissal  not  appealable.  —  Held,  that,  where  an 
auction  sale  under  a  decree  has  been  confirmed  under  Section  312, 
Civil  Procedure  Code,  in  the  absence  of  objection  under  Section  31 1, 
and  an  application  to  set  aside  the  sale  has  been  thereafter  put  in 
and  dismissed  for  default,  and  further  application  asking  (a)  that 
the  dismissed  application  be  restored  to  the  file,  or  (6)  that  the 
application  be    t'-eated   as  a    fresh  application,  or   (c)  as  a  petition    for 

,     review     of    the   order   dismissing   the    first    application    has  been  also 
dismissed,     no     appeal    against    either  of)    the    orders     of    dismissal, 

TiAifliPT»  nf   toTh'oVi    «^»Y,«n     „v,;i«^      a«««^i««      KQQ'f^R\     n:„:i     X>.,nnaA,-,ya     O.nAa 
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The  references  are  to  the  Nos,  given  to  the  cases  in  the  '*  Record, " 


No. 

APPEAL- (oontd.). 

7.  Valuation  of  suit — Suit  io  declare  an  alienation  of  land  to  he  not 
linding  after  alienor's  death—Value  for  purposes  of  further  appeal — Pun- 
jab Courts  Act,  1884,  Section  40  (b). — Held,  that  for  purposes  of 
Section  40  (b)  of  the  Pan  jab  Courts  Act,  1884,  the  valae  of  a  suit  for 
a  declaration  that  a  moriffn^e  hy  a  widow  of  agricultural  land  would 
not  be  binding  af fer  the  alienor's  death,  is  the  value  of  the  land 
calculated  at  thirty  times   the  revenue   and    not  the   amount   of  the  J 

encumbrance  in  dispute.  w/ 

BaJchu  V.  Jhanda  (145    P.  B.,  1892)   followed  ...  ...         42 

8.^  Valuation  of  suit — Stiit  to  declare  an  alienation  of  land  to  he  not 
binding  after  alienor's  denth — Valve  for  purpose  of  further  appeal- 
Punjab  Courts  Act,  1884,  Section  40  (h).—Eeld,  by  the  Full  Bench 
that  for  the  purposes  of  Section  40  (b)  of  the  Punjab  Courts  Act,  1884, 
the  value  of  a  puit  for  a  rJeclarati^n  that  a  sale  by  a  male  proprietor 
of  ancestral  agrricultural  land  would  not  be  binding  after  the  alienor's 
death,  is  the  value  of  the  land  calculated  at  thirty  times  the  revenue, 
and  not  the  amount  of  the  consideration  of  the  sale  in  dispute  ..,         60 

9.  Court-fee  on  appeal  from  an  order  rejecting  an  application  to  file  an 
award  in  C^urt- Court- Feet  Act,  1870,  Schedule  I,  Articles  1,  17.— Held, 
that  the  Court-fee  payable  upon  the  Memorandum  of  appeal  against 
an  order  rejectinqr  an  application  under  Section  626  to  file  an  award 
is  Rs.  30  under  the  sixth    claupe  of   Article  17  and    not  an    ad   valorem 

fee  in  accordance   with  Article    1  oMhe  Court-fees  Act,  1870  ...         84 

10.  Arbitration  — Award — Order  refusing  to  file  private  award — 
Appealability  of  the  order— Civil  Procedure  Code,  1882,  Section  526.— 
Held,  that  an  appenl  lies  from  an  order  under  Section  626  of  the 
Code  of  Civil  Procedure,  refusing  to  file  an  award  made  between  the 
parties  without  the  intervention  of  a  Court       ...  ...  —       100 

11.  -Appeal  from  an  order  returning  plaint  for  amendment -Bemaml 
by  Appellate  Court — 'N'o  apppal  -fro '»  such  order  of  remand — Civil  Proce- 
dure Co.le,  1882,  Sections  hQ2,  o88.— Held,  that  there  is  no  further 
appeal  from  an  order  of  remand  passed  under  Section  662  of  the  Code 
of  Civil  Procedure  when   such    order   is  made    by  an  Appellate    Court 

on  an  appeal  under  Section  588  of  the  Code    ...  ...  ...       120 

12.  Appeal  from  an  order  dismissing  stdt  jar  non-appearance  of  plain- 
tiff—Beld,  by  tlie  Full  Bench  (Reid,  C  J.,  and  Chatterji,  J.,  dissenting) 
that  an  order  dismissing  a  suit  for  default  of  prosecution  under  Section 
102  of  the  Code  of  Civil  Procedure  is  not  a  decree  as  defined  in 
Section  2  and  is  not  appealable. 

Pfr  Peid,C.  J.,  and  Chatterji  J.,  confr.7,  that  an  order  passed  under 
Section  102  is  a  decree  within  the  meaning  of  Section  2,  and  as  such 
IS  appealable  ...  ...  ...  ...       121 

■l».  Arbitratir.n — Agreement  to  refer  to  arbitration — Application  to  fie 
such  agreement — Order  allowing  agreement  to   be    filfd — Bight   of  appeal 
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The  references  are  to  the  Nos,  given  to  the  cases  in  the  "  Record.  " 


APPEAL— (concld). 

agreement  to  refer  to  arbitration  to  be  filed  and  passes  an  order  of 
reference  thereon,  an  appeal  lies  from  sncb  order  which  is  a  "  decree  '' 
within  the  meaning  of  tbat  expre=!sion  as  defined  in  the  Code  ...        126 

14.  Appeal  from  exercise  of  discretion — Grounds  of  interference. — Held 
that  a  Court  of  appeal  ought  not  to  interfere  with  the  exercise  of  the 
discretion  of  an  original  Conrt  unless  there  is  some  substantial 
grievance     ...  ...  ...  ...  .o.  ...       129 

16.  Execution  of  decree — Order  rejecting  application  for  stay  of  execu- 
tion— Appeal  — Cifil  Froce'lure  Code,  1882,  Section  545. — Held,  that  an 
order  under  Se(3tion  545  of  the  Code  of  Civil  Procedure  refusing  to 
stay  execution  of  a  decree  is  not  appealable      ...  ...  ...       146 

APPEAL  TO  PRIVY  COUNCIL. 

Appeal  to  Privy  Council — Appeal  from  an  m-der  of  remand — Final 
decree — Civil  Procedure  Code^  1882,  Section  595. — Held,  ^hat  an  order 
under  Section  562  of  the  Code  of  Civil  Procedure  remanding  a  case  to 
be  tried  on  merits  is  not  a  final  decree  within  the  meaning  of  clause 
(a)  of  Section  595  and  therefore  no  appeal  lies  from  such  an  crder  to 
the  Privy  Ooancil  ...  ...  ...  ...  ...  52 

Af^PELLATE  COURT. 

Objection  to  validity  of   notice  of   foreclosure  taken   for  first  time  on 
appeal. 

See  Mo^'tgage  ...  ...  ...  ...  ...       105 

ARBITRATION. 

1.  Order  refusing  to  file  private  aioard — Appealability  of  the  order — 
Civil  Procedure  Code,  1882,  Section  526. 

See  Appeal  ...  ...  ...  ...  ...        100 

2.  Civil  Procedure  Code,  1882,  Section  5  -3 — Order  allowing  agreement 
to  refer  to  arhitration  to  he  filed — Bight  of  appeal  frorn  such  order. 

See  Appeal  ...  ...  ...  ...  ...       126 

3.  Award — Decree  on  judgment  in  accordance  xvith  an  aivard — Refer- 
ence by  guardian  ad  litem  of  amhior  without  leave  of  Court -^Admissibili' 
ty  of  objection  denying  validity  of  reference  on  revision. 

See  Revision  ...  ...  •••  ...  „,         4 

4.  Arbitration — Atcard — Receiving  evidence  from  one  side  in  absence  of 
other— Misconduct  —Atvard  set  aside— Decree  on  merits — Appeal — Compe- 
tency of  Appellate  Court  to  qiiestion  the  lejality  of  the  order  .setting  aside 
award — Civil  Procedure  Code,  1882,  Section  521. —  Where  arbitiators 
held  meetings  and  took  the  evidence  produced  by  one  party  in  the 
absence  of  the  other  party  wliich  was  wholly  nnavo'dable  and  did  not 
give  the  latter  snfBcient  opportunity  to  produce  his  own  evidonce  : 
held,  that  they  were    gnilty  of  judicial  miscondnot    within  the    meaning 

of  Section  521    of  the  Civil  Procedure  Code,   and  that  their    award  was  i 
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ARBITRATION— (ooncld.). 


ASSIGNMENT. 


Assignment — •ConMfwnal  assifjnmpnf  hy  way  of  spcnrity  —liiqlif  of  nssiqnpe 
to  sw  in  his  oitm  name. — 'Where  the  payee  of  a  proroissoiy  note  not 
negotiable  assigned  it  to  the  plaiiitifF  ns  a  secnrity  for  a  debt  owing 
from  him  to  the  latter  until  its  repayment  in  full,  held  tbat  it  being 
merely  a  conditional  assignment  the  plaintiff  was  not  entitled  to 
u.aiiitain  an  action  in  his  own  name  alone  against  the  maker  of  the 
promissory  note  for  the  recovery  of  amount  due  thereunder. 


No. 


Q«er?/.— Whether  in  a  case  In  which  there  has  been  an  order  of 
reference  to  arbitration  under  Section  508,  Civil  Procedure  Code,  and 
an  award  has  been  delivered  by  the  arbitrators  but  has  been  set  aside 
by  the  Court  under  Section  521,  and  a  decree  is  passed  on  the  merits, 
it  is  open  to  an  Appellate  Court  on  an  appeal  against  that  decree  to 
consider  the  question  of  the  legality  of  the  order  setting  aside  the 
award  ?       ...  ...  ...  ...  ...  ...         66 

6.  Arbitration — Apph'catio9i  to  file  a  private  atcard — Award  effecting 
portion  of  immoveable  property— Begistrafio7i  Act,  1877,  Section  17,  clause 
(b)  (i)— Court  7iot  competent  to  remit  private  award  n-lien  defective  and 
indefinite— Civil  Procedure  Code,  1882,  Section  520,  525,  526 — Court- 
fee — Court-fee  on  appeal  from  an  order  rejecting  an  application  to  file  an 
award  in  Court  — Court-Fees  Act,  1870,  Schedule  I,  Articles  1,  17.— 
Held,  that  the  Court-fee  payable  upon  the  memorandum  of  appeal 
against  an  order  rejecting  an  application  under  Section  525  to  file  an 
award  is  Rs.  10  under  the  sixth  cl»uao  of  Article  17  and  not  an  ad 
valorem  fee  in  accordance  with  Article  1  of  the  Court- Fee  Act,  1870. 

Held,  also,  that  when  an  award  made  without  the  Intervention  of 
the  Court  is  on  the  face  of  it  defective,  determines  matters  not  referred 
to  arbitration,  and  is  so  indefinite  as  to  be  incapable  of  execution,  the 
Court  has  no  power  under  Sections  525  and  526  to  amend  it  or  to  remit 
it  for  reconsideration  but  mast  refuse  to  file  and  enforce  it. 

Semhle  :  for  the  purposes  of  Section  525  of  the  Code  of  Civil  Proce- 
dure an  award  of  arbitrators  privately  appointed  by  the  parties  even 
if  it  effects  partition  of  joint  immoveable  property  of  over  Rs.  100  in 
value  and  is  signed  by  the  parties  to  signify  their  acceptance  of  the 
same  does  not  require  registration  and  can  be  filed  and  made  a  rule  of 
Court  ...  ...  ...  ...  ...  ...         84 

6.  Arbitration — Award— "Delivery  of,  within  the  period  allowed  by  the 
Court— Civil  Frocedure  Code,  1882,  Secft'oHs  508,  521.— 0eZ^,  that  an 
award  made  and  signf'd  within  the  period  fixed  by  the  Court  even  when 
filed  in  Court  after  tbe  expiry  of  that  period  is  valid  under  Sections 
508  and  52 1  of  the  Code  of  Civil  Procedure. 

The  expression  "delivery"  in  Section  608  means  "  making  "  and 
not "  filing  in  Court"     ...  ...  ...  ...  ...         89 
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ASSIGNMENT  OF  CHOSE  IN  ACTION. 

Alienation  of  reversionary  riyhts — Power  of  a  reversioner  out  of  posses- 
sion to  assign  his  interest  after  devolution  of  inheritance — Right  of  assignee 
to  sue  for  possession. — He  W,  that  a  reversioner  out  of  possession  of  a 
childless  male  proprietor  cau  transfer  his  interests  to  a  t-tranger  after 
devolution  of  inheritance  and  the  assignee  is  entitled  to  recover 
possession  of  the  property  and  contest  the  validity  of  the  title  of  the 
person  in  possession  subject  to  the  same  rules  "which  could  have 
been  enforced  by  the  assignor. 

JhoM  Bam  r .  Malik  Kadir  Bahhsh  (12  P.  B.,  1894),  AchalBamy. 
Kazim  Eusain  Khan  (7.  L.  E.,  XXVII  All,  271,  P.  C),  Tota  v.  Ahdulla 
Khan(foQ  P.  E.,  1897),  and  Mouladad  v.  Earn  Gopal  (22  P.  U.,  1900), 
referred  to  ...  ...  ...  ...  ...  .„         H 

ATTACHMENT. 

1.  Liability  of  assignment  of  Land  Revenue  to  attachmcLt  in 
execution  of  decree. 

See  Punjab  Descent  of  J agirs  Act,  1900,  Section  d>  (3)    ...  ...      117 

2.  Jurisdiction  of  Small  Cause  Court  to  aicard  compensation  under 
Section  491,  Civil  Procedure  Code,  fur  an  erroneous  attacliment  of  immove' 
able  property  before  judgment. 

See  Small  Cause  Court  ...  ...  ...  ...         77 

3.  Attachment — Fodder,  lii.bilify  of,  to  attachment  in  execution  (f  Jecrce 
*  — Civil  Procedure  Code,  1882,  Section   266    (ji) — Punjab   Land    hevenue 

Act,  1877,  Section  10.— Held,  that  fodder  required  for  the  owner's 
cattle  is  exempt  under  clause  (?i)  of  Section  266  of  the  Civil  Procedute 
Codp,  read  with  Section  70  of  the  Punjab  Land  Revenue  Act,  1&87,  from 
attachment  in  execution  of  a  decree  against  an  agriculturist. 

A  Civil  Court  can  only  attach  so  much  as  will  leave  in  the  opinion 
of  the  Collector  of  the  District  a  sufficiency  for  the  owner's  cattle. 

Wasil  V.  Muhammad  Din  (93  P.  jB.,  1904)  superseded    ...  ...         gg 

B 

BACK  FEB. 

Payment  to  he  made  contingent  on  succes — Illegal  and  improper 
contract — Public  policy. 

See  Legal  Practitioners  „.  ...  ,..  ,.,6l  F.B 

BURDEN  OF  PROOF, 

See  Custom — Alienation  ...  ...  ..,  33  115 

1.  Even  in  a  locality  where  the  right  of  pre-emption  by  reason  of 
vicinage  is  admitted  or  is  found  to  prevail,  the  burden  of  proof  that 
an  owner  of  a  house  opposite  to  the  house  sold  but  separated  from  it 
by  a  road  or  lane  has  a  right  to  claim  pre-emption  against  a  vendee 
who  may  be  a  mere  stranger  lies  on  the  party  asserting  the  existence 
of  such  a  custom  ...  ...  ^^  ,  -17 
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Ihe  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record.  " 


No. 
BURDEN  OF  PROOF-(concld.). 

2.  The  burden  of  proof  that  high-caste  Hindus,  residents  of  cities 
like  Amritsar,  follow  a  particnlar  custom  in  derogation  of  their  personal 
law    lie«  heavily  on  the  person  makirg  such   an  allegation. 

Bama'Nand  v.  Surgiani  (I.L.E.,  XVI  AIL,  221),  Maharaj  Narain  v. 
Banoji  (34  P.  E.,  1907),  DayaEamv.  Solid  Singh  (HOP.  B.,  1906), 
Chandika  Bahhsh  v.  Mima  Kamoar  (I.  L.  B.,  XXIV  All ,  273),  Mulinvi- 
mad  Husain  v.  Sultan  Ali  (24  P.  B ,  1893),  and  Har  Narain  v.  Beoki 
(54  P.  12.,  190.3),  cited  ...  ...  ...  ...  ...         99 

c 

CANAL  AND  DRAINAGE  ACT,  1873. 

See  Northern  India  Canal  and  Drainage  Act. 
CAUSE  OF  ACTION. 

Civil  Procedure  Code,  1882,  Section  43 — Mortgage — Separate  covenants 
for  the  payment  of  principal  and  interest  —Distinct  causes  of  action — 
Competency  of  mortgagee  to  instit%ite  separate  suits  for  principal  and  interest 
ivhen  hath  have  fallen  due — All  claims  on  same  cause  to  be  included. — Held, 
that  when  under  a  mortgage  bond  both  principal  and  interest  have 
become  due,  the  mortgagee  must  sue  for  both  together  ;  otherwise  he 
will  be  debarred  under  Section  43  of  the  Code  of  Civil  Procedure  from 
claiming  in  a  subsequent  suit  what   was  not  claimed  in  the  prior  suit. 

The  principle  of  Section  43  is  that  where  several  breaches  of 
covenants  made  under  one  contract  have  occnrred  the  cause  of  action 
of  the  various  breaches  merges  into  one  and  renders  it  obligatory 
upon  a  plaintiff  to  include  all  claims  to  which  he  is  entith d  under  his 
contract  in  one  action     ...  ...  ...  ...  ...         28 

CHIEF  COURT. 

Chief  C'^urt  -  Jurisdiction  of,  to  hear  Civil  Appeals  transferred  by 
Judicial  Commissioner  of  North-  West  Frontier  Brovince—Begulation  VII 
of  1901,  Section  87  A— Punjab  Cotirts  Act,  18'S4<.—IIeld,  by  the  Full 
Bench  that  the  Chief  Court  of  the  Punjab  has,  by  virtue  of  the  provi- 
sions of  Section  87  A  of  the  North-West  Frontier  Province  Law  and 
Justice  Regulation  No.  VII  of  1901,  as  amended  by  Regulation  I  of 
1906,  no  jurisdiction  as  a  Couit  of  Civil  Appeal  to  entertain,  hear 
and  decide  any  Civil  appeal  transferred  to  it  for  determination  by  the 
Judicial  Commissioner  of  the  North-West  Frontier  Province  ,,.50  F.B. 

CHILDREN. 

Presumption  as  to  legitimacy  of,  boi-n  after  marriage. 
See  Evidence  Act,  1872,  Section  112  ..."  ...  „..         79 

CIVIL  COURT. 

See  Jurisdiction  of  Civil  Court. 

Power  of,  to  decline  to  enforce  a  valid  contract  on  mere  assumption  that 
it  is  for  the  benefit  of  a  person  prohibited  by  law  to  enter  into  such 
contract. 

See  Contract  «.  »««  m  •♦!  »^      143 
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The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record. ' 


CIVIL  PROCEDURE  CODE,  1882. 
Section  13. 

See  Bes  judicata. 

Section  27. 

Suit  by  the  managing  member  of  a  joint  Hindu  family  for  debt  due  to 
the  family — Objection  as  to  non-joindei- — Joinder  of  other  members  after 
period  of  limitation. 

See  Parties         ...  ...  ... 

Sbctiox  32. 

See  Parties 
Section  37. 

Person  carrying  ou  business  for  pai^ties  out  of  jurisdictiou  cannot 
be  deemed  a  recognized  agent  within  this  section 

Section  43. 

See  Cause  of  Action 
Section  54.  , 

See  Limitation  Act,  Section  4:  ... 

Section  102. 

1.  Appeal  from  order  dis^nissing  stdt  for  non-appearance  of  plaintiff. 
See  Appeal 

2.  And  Section  1^3  — Mortgage — Uedemption — Suit  hg  mortpagor  for 
redemption — Dismissal  of  suit  for  default— Subsequent  suit  for  the  same 
object.— Held,  that  a  dismissal  under  Seotion  102  of  the  Code  of  Civil 
Prccednre  of  a  suit  by  a  mortgagor  for  redemption  of  mortgaged 
property  precludes  the  plaintifF  under  Section  103  from  bringing  a 
fresh  suit  for  the  redemption  of  the  same  property. 

Shankar  Bahhshv.  Daya  Shauhar  (I.  L.  B.,  XV  C ale,  423),  Mam  Baj 
♦  V.  Ohandwa  Mai  (in  P.  B.,    1891),  and   Imdad  Aliy.  Hurmat  AU  {^2 

P.  B.,  1905),  referred  to 

Section  103. 

Power  of  Court  to  restore  application  for  revision  dismissed  for 
default. 

See  Bevision 

Section  204. 

Finding  on  one  issue  even  when  sufficient  does  not  preclude  a  Court 
from  determining  the  other  issues  raised. 

See  Bevision 


INDEX  OF  CIVIL  CASES  REPORTED  IN  THIS  VOLUME. 


The  references  are  to  the  Nos.  given  fo  the  cases  in  the  "  Record.  " 


No. 
CIVIL  PROCEDURE  CODE,  3882— (oontd.). 
Skotion  244. 

1.  Suit  against  a  member  of  joint  Hindu  family  —Death  of  defendant 
pending  suit^' Decree  against  son  as  le^al  representative —Right  of  son 
to  question  the  legality  of  the  debt  covered  by  the  decree  in  execution 
proceedings. 

Sqq  Hindu  Law — Joint  family  ...  ...  ...       147 

2.  Bdght  of  suit^-Beoree  for  possession  of  equity  of  redemption 
—  Pre- emptor  obtaining  possession  of  property  instead  of  equity  of 
redernption  -  Suit  for  restitution  of  property  wrongfully  taken — Quction 
relating  to  the  execution,  discharge  or  satisfaction  of  decree  —  Discretion 
of  Court  to  treat  plaint  as  an  application  for  restitution — Civil  Procedure 
Code,  1882,  Section  244. — '  A  '  parcha^ed  from  '  B  '  the  equity  of 
redemption  in  a  certain  property  which  was  previously  mortofasfed 
with  po?8PS3ion  to  '  C  '  and  then  redeemed  the  mortgage  of  '  0.'  •  D  ' 
sued  *  A  '  to  enforce  his  right  of  pre-emptinn  and  got  a  decree  for 
delivery  of  possessioa  of  equity  of  redemption,  but  in  execution  of 
his  decree  he  somehow  obtained  possession  of  the  property  in  Heu  of 
its  equity  of  rertemption.  *  A  '  then  filed  a  regular  suit  to  recover 
possession  of  the  property  as  a  mortgagee  on  the  ground  that  '  D  '  hHd 
taken  unlawful  possession  in  execution  proceedings.  Thereupon  the 
defence  contended  that  the  suit  was  barred  by  the  provisions  of 
Section  244  of  the  Civil  Procedure  Code. 

Held,  that  the  suit  was  not  barred  under  Section  244  of  the 
Code  of  Civil  Procedure.  The  question  to  be  decided  in  this  suit 
did  not  relate  to  the  execution,  discbarge  or  satisfaction  of  the 
original  decree  within  the  meaning  of  that  Section  because  the 
decree  in    the   pre-emption   suit   has   and  had   no    concern    with   it. 

Held  also  that  even  assuming  that  no  regular  suit  lay  the  plaint 
should  be  regarded  under  the  circumstances  of  the  case  as  an 
application  for  execution  of  decree  for  claiming  restitution  of 
property   wrongfully   taken  by  '  D.'  ...  ...  ...  5 

S»CTI0»  266  («). 

Fodder  required  for  the  owner's  cattle  is  exempt  under  this 
clanse,  read  with  Section  70  of  the  Punjab  Land  Revenue  Act, 
1887,  from  attachment  in  execution  of  a  decree  against  an 
agricnlturist  ...  ...  ...  ...  ...         82 

SaCTioif  305 

Where  immovable  property  has  once  been  sold  in  execution  of 
a  money  decree,  the  executing  Court  has  no  authority  to  allow 
time  to  the  judgment-debtor  to  enable  him  to  raise  the  amount 
of  the  decree  by  a  private  transfer  of  the  pi'operty  or  otherwise 
as  provided  by   this  section  ...  ...  ...  ...         92 
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The  references  are  to  the  Noa.  given  to  the  cases  in  the  "  Record. " 


CIVIL  PROCEDURE  CODE,  1882-(contd.). 

Section  312. 

And  Section  310  A,  311. — If  a  sale  of  immovable  property  in 
execution  of  a  money  decree  is  not  set  aside  either  under  Section 
310  A  or  311,  the  Court  has  no  option  bat  to  confirm  the  sale 
as  provided  by   Section  312 

Section  381. 

Execution  of  decree  for  possession  of  immovable  property— Obstruction 
by  person  other   than   the   judgment -debtor — Procedure. 

See  Obstruction      ...  ...  ...  ... 

SEcnoN  352. 

And  Section  351 — Insolvency — Omission  to  frame  Schedule-^Cr editor 
not  debarred  from  instituting  suit. 

See  Insolvency       ...  ...  ...  ... 

Section  368. 

Death  of  one  of  several  defendants — Application  for  substitution—^ 
Sufficient  cause  for  not  applying  within  prescribed  period. 

See  Parties 

Section  462. 

And  Section  506  —  Arbitration — Award  ~  Decree  on  judgment  in 
accordance  ivith  an  award-  Reference  by  guardian  ad  litem  of  a  minoi' 
without  leave  of  Court — Admissibility  of  objection  denying  validity 
of  reference   on   revisiofi. 

See  Revision 

Section  508. 

And  Section  521. — An  award  made  and  signed  within  the  period 
fixed  by  the  Court  even  when  field  in  Court  after  the  expiry  of 
that    period   is   valid. 

The  expression  "  delivery  "  in  this  section  means  "  making  "  and 
not  "  filing  in   Court." 

Sbction  521. 

Arbitration — Award — Receiving  evidence  from  one  side  in  absence  of 
other — Misconduct — Aboard  set  aside — Decree  on  merits—  Competency 
of  Appellote  Court  to  question  on  appeal  the  legality  of  the  order 
setting  aside  aioard. 

See   Arbitration. 

Section  523. 

Agretment   io  refer  to  arbitrniion  filed  in  Court— /uard  of  alitrc. tors 
set  aside  as    void—  Right  to  instiitiie  oeyulat  tuit  to  enforce  such  auard.^- 


No. 
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The  references  are  to  the  Nos.  given  to  the  eases  in  the  "  Record.  " 


CIVIL  PROCEDURE  CODE,  1882— (contd.). 


Sbotion  525. 


No. 


Code  of  Civil  Procedure  an  award  is  declared  to  be  void  by  the 
Court  conducting  such  proceedings,  no  regular  suit  to  enforce 
snch   an   award  will   lie  ...  ...  ...  ...         19 


1.  The  Court-fee  payable  upon  the  memorandum  of  appeal  against 
an  order  rejecting  an  application  under  this  section  to  file  an  award 
is   Rs.   10  under    the  sixth  clause  of  Article    17. 

2.  For  the  purposes  of  this  section  an  award  of  arbitrators 
privately  appointed  by  the  parties  even  if  it  effects  partition  of 
joint  immovable  property  of  over  Rs.  100  in  value  and  is  signed 
by  the  parties  to  signify  their  acceptance  of  the  same  does  not 
require  regi&tratioc  and  can  be  filed  and  made  a  rule  of  Court         ...         84 

3.  And  Section  526. — When  an  award  made  without  the  interven- 
tion of  the  Court  is  on  the  face  of  it  defective,  determines  matters 
not  referred  to  arbitration  and  is  so  indefinite  as  to  be  incapable 
of  execution  the  Court  has  no  power  under  these  sections  to  amend 
it  or  to  remit  it  for  reconsideration  but  must  refuse  to  file  and 
enforce  it  ...  ...  ...  ...  ...         84 

SiCTioN  626. 

An  appeal  lies  from  an  order  under  this  section  refusing  to 
file  an  award  ...  ...  ...  ...  ...       100 

Suction  639. 

1.  Consent  to  actwn  against  public  charities — Court  cannot  entertain 
suit   ashing  reliefs  not   included  in   the   consent. 

See  Right   of  suit  ...  ...  ...  ...         110 

2.  A  suit  for  the  removal  of  the  incumbent  mahant  of  a  dharmsala 
who  has  misbehaved  as  mahant  and  misused  the  funds  of  the 
institution  and  for  the  Appointment  of  the  plaintifp  in  his  place 
falls  within  the  scope  of  this  section  and  is  not  maintainable 
without   obtaining  previous  sanction  of  the  Collector  to  the  institution 

of  such  suit  ...  ...  ...  ...  ...         78 

Section  546. 

An  order  under  this  section  refusing  to  stay  execution  of  a 
decree  is   not  appealable  ...  ...  ...  ...         146 

Skction  562. 

And  Section  588 — Appeal  from  an  order  returning  plaint  for 
amendment — Bemand  by  Appellate  Court — No  appeal  from  such  order 
of  remand. 

See  Appeal  ...  ...  ...  ...  ...       120 

Smtion  688  (16). 
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CIVIL  PROCEDURE  CODE,  1882— (concld.). 

Section  595. 

See  Appeal  to  Privy  Council    ...  ...  ...  ... 

COMPENSATION. 

1.  For  immovable  property  acquired  under  statutory  foiccrs  for 
public  object. 

See  Land  Acquisition  Act,  1894.  . 

2.  For  improvements  by  vendee. 

See  Pre-emption     ... 

.3.  Jurisdiction  of  Small  Cause  Court  to  award  compensation  under 
Section  491,  Civil  Procedtire  Code,  for  an  erroneous  attachment  of 
immovable  property  before  judgment. 

See  Small  Cause  Court 

CONSEQUENTIAL  RELIEF. 

Suit  for  a  declaration  must  not  be  dismiBPed  merely  because 
the  plaintiff  being  able  to  seek  further  relief  has  omiltrd  to 
claim    it 

CONTRACT. 

Contract —  Civil  Court — Power  of,  to  decline  to  enforce  a  valid  contract 
on  mere  assumption  that  it  is  for  the  benefit  of  a  person  prohibited 
by  law  to  enter  into  such  contract. — Held,  that  a  Civil  Court  has 
no  power  to  decline  to  enforce  a  contract  which  ia  legal  and 
binding  in  every  reppeot  of  the  face  of  it  as  betveeen  the  parties 
on  a  mere  assumption  that  in  reality  it  is  intended  for  the 
bene6t  of  a  third  person  against  vphom  a  statutory  prohibition 
to   enter  into   such   contract  exists 

CONTRACT  ACT,  1872. 

Section  25  (c). 

Contract  to  pay  a  debt  barred  by  limitation  law. 

See  Limitation  Act,  18'? 7,  Section  19  ...  ...  ,.. 

Section  140. 

And  Section  251 — Partnership — Assignment  of  his  share  by  a  partner 
— Liability  of  assignee  on  admission  for  debts  owing  by  thefb-m. 

See  Partnership 
COURT  FEES  ACT,  1870. 

Section  6.  • 

fcee  Limitation  Act,  1877,  Section  4  ...  ,.•  ••• 
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The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record.  " 


No. 

COURT  FEES  ACT,  1870— (concld.). 

Section  28. 

See  Limitation  Act,  1877,  Section  4i         ...  ...  ...       123 

Article  1. 

And  Article  17. — Court- fee  payable  npon  the  nQemorandnm  of  appeal 
against  an  order  rejecting  an  application  under  Section  525  of  the 
Code  of  Civil  Procedore  to  file  an  award  is  Rs,  10  under  the  sixth 
clause  of  Article  17  and  not  an  ad  valorem  fee  in  accordance  with 
Article  1  of  the  Court  Fees  Act,  1870  ...  ...  ...         84 

CUSTOM— ADOPTION. 

1.  Custom — Adoption — Adoption  by  widoiv  without  authority  from 
her  husband—  Validity  of  svch  adoption— 'Kashmiri  Pandits  of  Punjab — 
Hii'du^  Law.-^Beld,  that  Kashmiri  Pandits  of  the  Delhi  District 
are  proved  to  be  governed  in  matters  of  adoption  by  custom  and  not 
by  the  principles  of  the  Mitakshara  form  of  Hindu  Law,  and  that 
amongst  the  members  of  th«t  tribe  a  widow  has  fnll  power  after  her 
husband's  death,  and  without  his  express  pei  mission  in  this  behalf,  to 
adopt  any  boy  whom  she  selects  provided  he  is  of  the  same  tribe         ...         34 

2.  Custom — Adoption — Adoption  of  dauqhter's  son — Sehhu  Jats  of 
taheil  DasTca,  Sialkot  District— Burden  of  proof .—-  Found,  in  a  suit  the 
parties  to  which  were  fc'ekbu  Jats  of  the  Daska  tahsil  of  the  bialtot 
District,  that  no  custom  was  proved  recognising  the  adoption  of  a 
daughter's  son  in  presence  of  near  collaterals  such  ns  a  cousin  or 
cousin's  sons,  the  burden  ot  proof  being  upon  those  setting  up  such 
adoption      ...  ...  ...  ...  ...  ...         69 

3.  Custom — Adoption — Adoption  of  daughter's  son — Hindu  Nandan 
Jats  of  Dasuha  tahsil,  Eoshiarpur  District — Burden  of  proof  -K\v/ a,]- 
i-am. —  Found,  in  a  case  tl  e  parties  to  which  were  Jats  of  ti.e  Nandan 
g6t  of  Dasnha  tahsil  m  the  hloshiarpnr  District,  the  plaintiffs  upon 
whom,  in  the  special  circumstances  of  the  case  the  onus  rested,  had 
failed  to  prove  that  the  adoption  of  a  daughter's  son  was  invalid  by 
custom        ...  ...  .••  ...  ...  ...         81 

4.  Custom — Adoption— Adoption  of  daughter's  son — Dhillon  Jats  of 
mauza  Jaivinda  Khurd,  tahsil  Tarn  Taran,  Amritsar  District.— Found, 
in  a  suit  the  parties  to  v\  hich  were  Dhillon  Jats  of  mawza  Jawinda 
Khurd  in  Tarn  Taran  tahsil  of  the  Amritsar  District  that  the  validity 
of  the  adoption  of  a  dnaghter's  son  had  been  established  by  the  party 
setting  up  the   adoption  ...  ...  ...  ...         86 

5.  Custom — Adoption  of  daughters  son — Dhillon  Jats  of  \b\\?.\\  Tarn 
Taran,  Amritsar   District,-^ Found,   that   the   adoption   of  a  danghter's 

son  is  valid  by  custom  among  Dhillon  Jats  of  the  Tarn  Taran  tahsil   ...  86 

6.  Custom — Adoption— Adoption  of  sister's  son — Kalals  of  Butari, 
tahsil  Ludhiana. — Pbund  that  among  Knlals  o'herwife  called  Ahluwalias 

or   Nebs   of   mauza   Batari  in   the    Ludhiana   tahsil  tie  adoption  by  a 
sonless  proprietor  of  a  sister's  son  is  valid  by  custom  ...  ...        87 
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The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record.  " 

No. 

CUSTOM— ADOPTION-(concld.). 

7.     Gustom— Adoption — Adoption   of  mfes  brother  s  son— Hindu  Law 

or  custom— Brahnians  of  raauza  Dialpur,  tsbhsil  Kasur,  Lahore  District— 

Locus  standi   of   the   reversioners  of  the   eighth   degree   to   contest  such 

adoption — Burden  of  proof  . — HeM,  that  in  matters  of  adoption  Brahmans 

of  mauza    Dialpur,    tahsil   Kasur,  in  the  Lahore    District,  who  are  full 

proprietors    with  share  of  shamilat  in  the  village,  and  had  settled  with 

the     founder,    had    for   eight   generations    cultivated  land,    and     bad 

closely   associated   themselves    with   the  Jat  proprietors  of  the  village, 

were    governed    by    the    general  rules    of   agricaltaral  custom  nnd  not 

by    Hindu    Law,   and    that    the  defendants  had  failed  to  discharge  the 

burden  which,  under  the  circumstances,  Ity  upon   them  of  proving  that 

the  adoption  of  a  wife's  brother's   son    was   valid  by  custom,   or   that 

the   collaterals   of   the  eighth  degree  were  not  entitled  to  contest  such 

au    adoption  ...  ...  ...  ...  ...         94 

CUSTOM— ALIENATION. 

1.  Oustom— Alienation — Suit  hy  reversioner  to  enfoi'ce  his  right  in 
respect  to  land  on  the  ground  that  the  alienation  had  heen  without 
necessity  tvhich  alienation  had  already  been  challenged  by  his  father  on 
the  ground  of  pre-emptiott,  only — Locus  st'dndi^^Estofpel  by    acquiescence. 

See  Estoppel  ...  ...  ...  ...  ...         35 

2.  Alienation  of  occupancy  rights — Bights  of  reversioners  to  restrain 
such  alienation — Burden  of  proof  —  Punjab  Tenancy  Act,  1887,  Secticni  59. 

See  Occupancy  Bights  ..  ...  ...  ...         93 

3.  Alienation  by  male  proprietor  of  ancestral  land — Suit  by  after-born 
son  of  such  proprietor  to  recover  possession  of  such  land —  Limitaiion— 
Starting  point  of — Punjab  Limitation  Act,  1900. 

See  Punjab  Limitation  Act,  1900  ...  ...  ...       IQS 

4.  Cusfom^Alienation-—Gift  of  land  inherited  by  daughter  in  favour 
of  her  adopted  son — Suit  by  reversioner  of  the  last  male  oioner  for 
possession  on  ground  that  the  gift  was  invalid  as  against  them — Plea  of 
estoppel  by  conduct  of  acquiescence — Inducing  person  to  believe  in  and  act 
upon  the  truth  of  anything — Evidence  Act,  ISI'2,  Section  115 — Ansari 
Sheikhs  of  Basti  Danishmandan,  Jtdlundur  District. — In  1832  '  J,'  a 
sonless  Ansari  Sheikh  of  Basti  Danishmandan  in  the  Jnllundur  District, 
gifted  his  ancestral  laud  in  lieu  of  bis  wife's  dower  to  his  daughter  M, 
which  in  accordance  with  the  wishes  of  the  donor  passed  on  her  death 
in  1849  to  her  husband  '  S.'  In  1851,  *S,' in  tnru  gifted  the  said 
property  along  with  what  he  had  inherited  from  his  own  father  to 
his  daughter  '  Z  '  in  ben  of  her  mother's  dower.  Z  married  B 
and  being  childless  adopted  a  boy  M,  defendant  in  this  case,  by 
a  rejjisfered  deed  which  was  executed  in  1887  and  soon  after 
settled  the  property,  which  had  come  to  her  from  her  father  '  S  ', 
on  her  adopted  son  by  a  deed  of  gift,  dated  4th  May  1888, 
mutation  of  which  was  duly  effected  in  the  course  of  the  same 
year  in  favour  of  M  as  the  adopted  son  of  Z.  In  1895  a  private 
partition  was  made,  the  parties  appearing  before  the  revenue 
authorities    and  requesting   that   the  arrangement   be     recorded  and 
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No. 
CUSTOM— ALIENATION"  (contd.). 

entries  made  in  accordance  thereof  and  allowing  defendant  in  con- 
nection with  this  land  to  be  described  as  the  adopted  son  of  Z. 
This  arrangement  was  8nnctioned  on  llth  June  1896  with  full 
consent  of  all  persons  concerned,  and  the  parties  then  took  possession 
of   their   respective   shares  in   pursuance   thereof. 

On  the  death  of  Z,  which  occurred  on  4th  May  1899,  the 
plaintiffs  instituted  the  present  claim  for  possessiou  on  the  allegation 
that  they  being  the  nearest  collaterals  were  the  rightful  heirs  to 
the  property  held  by  him,  and  that  defendant  had  no  title 
thereto,  the  deed  of  gift  and  his  alleged  adoption  being  both 
fictitious  and  invalid  by  law  and  custom.  The  defence  inter  alia 
pleaded   estoppel   by  conduct,    acquiescence   and  limitation. 

Held,  that  the  plaintiffs  were  precluded  from  making  the  present 
claim,  the  facts  noted  above  shewing  acquiescence  in  the  adoption 
and   alienations. 

Found  upon  the  evidence  that  in  matters  of  alienation  and 
succession  the  parties  were  governed  by  Muhammadan  Law  and 
not  by  custom,  and  therefore  a  male  proprietor  was  competent  to 
make  an  absolute  gift  of  his  ancestral  immovable  property  in 
favour  of   his   daughter  ...  ...  ...  ...  I 

5.  Custom — Alienation-  Will— Competency  of  a  sonless proprietor  to 
make  a  will  in  favour  of  his  daughter  in  presence  uf  brother — 
Awans  of  Rawalpindi  tahsil.  —  Found,  that  by  custom  among  the 
Awans  of  Rawalpindi  tahsil  a  bequest  of  ancestral  property  by 
a  sonless  proprietor  in  favour  of  his  daughter  is  valid  in  the 
presence  of   his   own   brother  ...  ...         ...  ...  15 

6.  Alienation  —  Alienation  of  ancestral  property  hy  sonless  proprietor 
—  Right  of  ajter-horn   reversioner   to   contest   alienation     beyond   time  — 

Legal  disability — Limitation  Act,  1877,  Section  7, — JSeli,  that  a 
reversioner  born  subsequent  to  the  date  of  an  alienation  which 
had  been  made  in  his  father's  life-time  cannot  avail  himself  of 
an  extension  of  time  under  Section  7  of  the  Indian  Limitation  Act 
to  enable    him    to   contest    the    validity    of  such  an  alienation  ...  22 

7.  Custom — Alitnation  — Alienation  hy  sordess  proprietor — Locus 
standi  of  the  reversioners  of  the  eighth  degree  to  contest  such  alienation 
— Hindu  Bhat  Jats  of  tahsil  Raya,  Siulkot  District. — Found,  that 
among  Hindu  Bhat  Jats  of  tahsil  Raya  in  the  Sialkot  District 
collaterals  of  the  eighth  degree  are  not  entitled  by  custom  to 
contest    an  alienation    of    hia  ancestral   estate  by  a  childless  proprietor 

as    being   made    without  necessity    or   consideration  ...  ...         23 

8.  Custom — Alienation  —  Gift  of  ancestral  property  by  a  sonless 
proprietor  to  sister's  son  who  loas  also  the  dcniors  khrtnadamad  and 
daughter's  son — Khinger  Jats  of  Chakwal  t^  hsil,  Jhelmn  District. —  Beld, 
that  amongst  Khinger  Jats  of  the  Chakwal  tahsil,  in  the  Jhelura 
District,  a  gift  by  a  sonless  pi-oprietor  of  his  ancestral  property  in 
favour  of  a  sister's  sou,  who  was  ako  the  khanadamad  of  the  donor, 
in  cousideratiou  of  services  rendered  by  the  donee  to  the  donor  and 
a   daughter's   sou  in  the  pi'eseuoe  of    male  collaterals   iB   valid   by 
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CUSTOM— ALIENATION— (contd.). 

9.  Custom — Alienation — Alienation  by  sonlens  proprietor — Locus 
pfandi  of  reversioner  — Bedt  Khatns  of  Kalewal,  tahsil  DasuJia,  HoshiaV' 
pur  District — Hindu  Law — Burden  of  proof  . —  Held,  that  the  plaintiff 
upon  wh<im  the  onus  lay  had  failed  to  establiph  that  in  matters  of 
alienation  a  sonless  Bedi  Khatri  of  Kalewal,  tahsil  Dasnba,  iu  the 
Hosbiarpur  District,  was  governed  by  custom  and  not  by  Hindu  Law  ...         33 

10.  Custom — Alienation — Sale  •■by  sonless  prop-ietor — Locms  standi 
of  reveri-ioner—  Crilan'i  Sayads  of  mauza  Masania,  tahsil  Batala,  Gurdas- 
pur  District — Muhammadan  Law — lieligious  purposes,  justification  for.  — 
Held,  that  in  matters  of  alioitation  and  succession  Gilani  Sayads  of 
mauza  Masania,  tahsil  Batala,  Gurdaspur  District,  wbo  have  for 
nine  generations  past  followed  agriculture  as  a  landholding  occa- 
pation,  were  governed  by  the  general  rules  of  agricultural  customs 
of  the  Province  and  not  by  the  Muhammadan  Law,  and  that  the 
alienation  of  ancestral  land  by  such  a  proprietor  was  consequently 
subject  to  restriction,  but  be  was  jnstiGed  in  raising  money  in  order 
to  perform    the  aqi(2a  ceremony  of   his  deceased    son  and  in  alienating 

a  small  portion  of  his  ancestral  land  for  that  purpose         ...  ...  40 

11.  Alienation  by  male  proprietor-^  Alienation  of  ancestral  estate  iu 
order  to  carry  on  speculative  suits  for  pre-emption — Legal  necessity.' — Held, 
that  ad\ances  made  to  agricultmal  propTietois  on  the  security  of 
ancestral  land  to  provide  them  with  funds  to  fight  out  speculative 
suits  for  pre-emption,  can  under  no  circumstances  be  regarded  as 
incurred  for  legal  necessity  and  alienees  who  make  such  advances  cannot 
reasonably  ask  the  Courts  to  regard  such  alienations  as  made  for 
necessary  pmpose  ...  ...  ...  ...  ...  (J5 

12.  Custom  —  Alienation—  Gift  by  sG7iless  proprietor  to  daughter — Baj- 
puts  of  mauza  Kharal  Kalan  and  Khara'.  Khurd  in  the  Jullundur  arid 
Boshiarpur  Districts. — Held,  that  defendants  on  whom  the  onus 
lay  had  failed  to  establish  a  custom  by  which  among  Raiputs  of 
Bhatti  got  of  mauza  Kharal  Kalan  and  Kharal  Khurd  iu  the 
Jullundur  and  Hosbiarpur  Districts  a  sonless  proprietor  was  com- 
petent  to  gift   his   ancestral    estate   to   a   daughter    in  the  presence 

of  collaterals  of  the  fifth  and  third  degrees  respectively     ...  ...         S8 

13.  Custom  —  Alienaticn—  Gift  by  a  childless  pn-crprietor  of  his 
entire  estate  to  two  <f  his  grand-nepheics  in  jresence  tf  other  nephews 
and  grand-nephews  — M air  Bajputs  of  ChaTiwal  tahsil  of  the  Jhelutn 
District. — FoM?i(7,  that  amongst  Mair  Rajputs  of  the  Chakwal  tahsil 
of  the  Jhelum  District,  a  gift,  by  a  childless  proprietor  of  his  entire 
estate  iu  favour  of  two  of  his  grand-nephews  in  the  presence  of  other 
nephews  and  giand-nephews  is  valid  by  custom  ...  ...         95 

?!;.  Custom — Alienaiion-  Power  of  widow  to  malie  a  son  in-law  khana- 
damad  or  to  gift  to  daughter  and  her  husband- Ara ins  of  Naraingarh, 
Umballa  District — Ancestral  ond  acquired  property —  hovas  standi  of 
reversioner  in  presence  of  daughter. — Found,  that  among  Arains  of 
Naraingarh  in  the  Umballa  District  no  special  custom  basi  been  pioved 
whereby  a  widow  in  possession  of  her  deceased  husband's  estate  for  life 
is  competent,  in  the  )  ret^ence  of  the  first  cousins  of  her  late  husband 
to  make  a  son-in-law    a  ihanadamad  or  to  gift  her   husband's  pjoDertv 
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No. 


In  njattera  of  alienation  a  widow  in  possession  of  self-acquired  im* 
movable  property  of  her  husband  is  pubject  to  the  same  restiictions 
as  if  the  pioperty  were  arcestral  ;  and  the  existence  of  a  daughter 
dots  not  preclude  a  near  reversioner  such  as  a  first  cousin  fiom  con- 
testing an  alienation  effected  by  such  a  widow...  ...  ...        103 

16.  Gudom — Alienation — Gift  by  daughter  s  son  of  anccstal  maternal 
estate  inherited  by  his  mother  from  her  father  under  a  gift  —  Jats  of 
Mathothial  got  o/mnuza  Kulchpur,  tahnW  Kharinn,  Gvjrat  District. — 
Found,  that  amdug  Jats  of  the  Mathothiftl  got  of  mauzu  Kulchpur, 
tahsil  Khatian,  in  the  Gujrat  District,  a  daughter's  son  who  had  suc- 
ceeded to  the  property  which  had  been  gifted  to  his  mother  by  her 
father  is  competent  by  custom  to  gift  the  said  property  to  his 
daughter     ...  ...  ...  ...  ...  ...        104 

16.  Custom — Alienation—  Alienation  of  ancestral  property  —  Aroras 
of  i&ha\\  Chakwal,  Jhelum  District —Hindu  Latv  or  Custom — Burden  of 
proof. — Held,  that  in  mattPis  of  ali-^natioM  of  ancestral  property  the 
Aroras  of  tahsil  Chakwal  in  the  Jhelum  District  are  not  governed 
by  custom  but  by  Hindu  Law,  and  that  a  sxle  of  ancestral  land  by 
a  sonless  proprietor  in  favour  of  his  sister's  son  cannot  be  questioned 
by  bis  collaterals  on  the  ground  that  it  was  made  without  necessity 
or  consideration. 

Members  of  non-agricultural  tribes  are  not  to  be  held  bound  by 
customs  prevailing  among  agricultuial  tribes  simply  becnuse  they 
happen  to  own  Hnd  and  to  bo  living  with  members  of  agricultural 
trib;  s,  pnd  the  burden  of  pioof,  therefore,  tliat  in  matters  such  as 
alienation  or  succession  thty  are  governed  by  custom,  rests  always 
on    the  party  making  such  an  allegation  ...  ...  ...        115 

17.  Custom — Alienation — Gift  of  ancestral  property  by  childless 
proprietor  in  fi tour  of  stran(:ers — Atcans  of  Jullundur  District. — Held^ 
that  by  custom  among  Awacs  of  the  Jullundur  District  a  childless 
proprietor  is  not  competent  to  make  a  free  an4  absolute  gift  of 
his   ancestral    land    to  strangers  and    non-relations    in    the    presence 

of  his  male  agnates       ...  ...  ...  ...  ...       127 

CUSTOM— INHERITANCE. 

1.  Custorii  —  I)theritance-- Right  of  grandson  zchose  father  has 
predeceased  the  grandfather  in  the  estate  of  the  latter — Mnhammadan 
Kashmiris  of  Banga,  tahsil  Naivashahr,  Jullundur  District. — In  a  suit 
the  parties  to  which  were  Muhammadan  Kashmiris  of  Banga,  tahsil 
Nawashahr,  Jullundur  District,  found,  that  in  matters  of  inheritance 
they  were  governed  by  custom  and  not  by  jMuhammadan  Law,  and 
that  among  them  the  son  cf  a  prt deceased  son  was  entitled  to 
succetd  to  his  grandfather's  estate  by  right  of  representation  ...  8 

2.  Custom  — Inheritance— Eight  of  a  son-in-law  of  a  khanadamad 
to  succeed— Gujars  of  Gujrat  District. — Found  in  a  cese  the  parties  to 
which  were  Gujars  of  the  Gujrat  District  that  by  custom  the  son-in-law 
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of  a  khanndaniad  was  not  entitled  even  if  he  had  been  appoint- 
ed Tclianadamad  by  his  f>»ther-in-law  to  succeed  as  such  to  the 
estate  of  the  father-in-law  of  the  latter  ...  ...  ...         14 

3.  Custom — Inlieritance — JiigM  of  sister  s  son  to  succeed  in  pre- 
ference to  the  Jagirdar  ala  malik — Tliakar  Rajputs  in  Bada  Siba  jagir, 
Kangra  District.  —  In  a  ca^e  the  parties  fo  which  were  Thakar  Ra]pats 
of  the  Dada  Siba  jagir  in  the  Kangra  District,  lield,  that  the  defen- 
dant had  failed  to  e^tablis.h  a  custom  whereby  a  sister's  son  inherited 
his  maternal  uncle's  anoes'tral    property  in    preference  to  the  jagirdar 

ala  malik    ...  ...  ...  ...  ...  ...         72 

4.  Custom — Inheritance — Aroras  of  Amritsar  City — Succession  of 
brother  i7i  preference  to  a  daughter — Hindu  Laxo — ^Burden  of  proof. — 
Held,  that  the  defendant  upon  whom  the  onus  lay  had  failed  to 
establish  that  in  matters  of  succession  the  Aroras  of  Amiitsar  City  were 
governed   by    custom    and    not   by    Hindu    Law,  or    that   collaterals 

were  entitled    to  succeed  to  the  exclusion  of  a  daughter    ...  ...         99 

5.  Custom — Inheritance — Bunjahi  Khatris  of  Rawalpindi — Right  of 
collaterals  to  sticceed  in  preference  to  daughter  s  sons  and  grandsons  —  Hindti 
Law. — Held,  that  the  defendant  upon  whom  the  onus  lay  had  failed 
to  estwhlish  that  in  matters  of  inheritance  the  Bunjahi  Khatris  of 
Rawalpindi  City  were  governed  by  custom  and  not  by  Hindu  Law, 
or  that  collaterals  were  entitled  to  succeed  to  the  exclusion  of 
daughter's  sons  and  grandsons  of  the  deceased  sonless  proprietor         ...        102 

6.  Custom— Inheritance— Ourmani  Bilocliis  of  Dera  Ghazi  Khan 
tahsil — Widows  and  daughters^  right  of  inheritance — Muhammadan 
Law. — Held,  thfii  in  matters  of  succession  Guimani  Bilochis  of  the 
Dera  GhaBi  Khan  tahsil  were  governed  by  custom  and  not  by 
Muhammadan  Law,  and  that  among  them  a  widow  is  entitled  merely 
to  maintenance  and  a  mairied  daughter  does  not  in  any  case  succeed 
to    any   portion  of  her  father's   ancestral    property  in  the   presence 

of  male  collaterals  of  the  latter       ..  ...  ...  ...       119 

7.  Custom — Inheritance — Sister  s  right  to  succeed  as  a  daughter  of  the 
penultimate  male  holder.— Held,  by  the  Full  Bench  that  among  paitios 
following  customary  law  the  position  of  a  sister  of  a  male  proprietor 
without  issue  cannot  be  assimilated  for  purposes  of  inheiitance  to 
that  of  a  daughter,  and  she  must  therefore  in  such  matters  be  re- 
garded as  a  sister  of  that  proprietor  and  not  as  a  daught'r  of  his 
father         ...  ...  ...  ...  ...  134,  F.  B. 

CUSTOM— prp:.emption. 

S*>e  Pre-emption. 


DECREE. 

Decree — Construction  of    decree — Decree   in  favoxir   of  appellant   with 
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DECREE-(concld.).' 

dismisFcd  or  accepted  with   costs  "    is  that  the  costs   of   the   Appellate 
Court  alone  are  awarded  and  not  that  of  the  Courts  below. 

Ttamji  Das  v.  CJiaranjz  Lai  (45  P.  7?.,  1877),  followed    ...  .         18 

DECLARATORY  DECREE,  SUIT  FOR. 

1.  Suit  by  a  person  in  possessimi  for  a  declaration  of  iiile  in  immovable 
property — f! an se  of  action    against   defendant — Adverse   entry    in   revenue 

papers — Limitation. 

See  Limitation  Act,  1877,    Article    120...  ...  ...       140 

2.  Specific  Belief  Act,  1877,  Section  42 — Suit  for  declaration — 
Further  relief — Amendment  of  plaint. —  Beld,  that  a  suit  for  a  declaration 
should  not  be  dismissed  merely  because  tlie  plaititiff  being  able  to  seek 
further  relief  has  omitted  to  claim  it.  In  such  a  case  the  Court  must 
allow  plaintiff  to  amend  his  plaint  by  asking   for  the  further  relief     ...       128 

E 
EQUITY  OF  REDEMPTION. 

See  Moiigage. 

Mortgage —Mortgagee  obtaining  money  decree  against  his  mortgagor 
not  allowed  to  purchase  equity  of  7-edemption  in  the  property  mortrfaged  to 
him — Effect  <f  prohibited  purchase. — Held,  that  a  moitgagee  under  a 
conditional  sale  cannot,  by  parchaning  the  equity  of  redemption  in 
execution  of  a  money  decree  obtained  by  him  against  his  morts:agor, 
acquire  a  complete  title  as  of  a  purchaser  in  the  property  mortgaged 
to  him  so  as  to  deprive  the  mortgagor  of  his  legal  privileges  regarding 
the  equity  of  redemption. 

Such  purchases  being  absolutely  unlawful  do  not  confer  an 
irredeemable  title  on  a  mortgagee  without  his  having  recourse  to  the 
proper  procedure  prescribed  for  that  purpose  and  without  giving  the 
mortgagor  an  opportunity  to  redeem  ...  ...  ...  2 

E  STOPPEL. 

1.  Alienation  by  uidow—Suit  by  reversioner  to  have  such  alienation 
declared  null  and  void — Compromise  of  such  suit  between  the  widow  in 
possession  and  the  revensormr — Subsequent  suit  by  the  son  of  such 
reversioner — Estopp  el. 

See  Bes  judicata  ...  ...  ...  __^  _         37 

2.  Custom — Alienation  -  Gift  of  land  inherited  by  daughter  in  favour  of 
her  adopted  son  — Suit  by  reversioners  of  the  last  male  cncner  for  possession 
on  ground  that  the  gift  ivas  invalid  as  against  them — Plea  of  estoppel  by 
conduct  of  acquiescence  -  Inducing  person  to  believe  in  and  act  upon  the 
truth  of  anything — Evidence  Act,  1872,  Section  115 — .In  1882  ',!,'  asonless 
Ausari  Sheikh  of  Basti  Danishmandan  in  the  Jullundnr  District,  gifted 
his  ancestral  land  in  lieu  of  his  wife's  dower  to  his  daughter  M,  which 
in  accordance  with  the  wishes  of  the  donor  passed  on  her  de«th  in  1849 
to  her  husband  '  S.'  In  1851,  'S  *  in  turn  gifted  the  said  property  along 
with  what  he  had  inherited  from  his  own  father  to  his  daughter  'Z'  in 
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ESTOPPEL-(concld.). 


lieu  of  lier  mother's  dower.  Z  mnrried  B,  and  beinpf  childless  adopted  a 
boy  M,  defendant  in  this  case,  by  a  registered  derd  which  was  executed 
iu  1887  and  soon  after  settled  the  property,  which  had  come  to  her 
from  her  father  '  S  *,  on  her  adopted  son  by  a  deed  of  gift,  dated  4th 
May  18B8,  mutation  of  which  was  duly  effected  in  the  coarse  of  the 
same  year  in  favour  of  M  as  the  adopted  son  of  Z.  In  1895 
»  private  pattitijn  was  made,  the  parties  appearing  before  the  revenue 
auihorities  and  requesting  that  the  arrangement  be  recorded  and 
entiies  made  in  accordance  thereof  and  allowing  defendant  in  connec- 
tion with  this  land  to  be  described  as  the  adopted  son  of  Z.  This 
arrangement  was  sanctioned  on  llr.h  June  1896  with  full  consent  of 
all  persons  concerned,  and  the  parties  then  took  possession  of  their 
respective  shares  in  pursuance    thereof. 

On  the  death  of  Z,  which  occurred  on  4th  May  1899,  the  plaintiffs 
instituted  the  present  claim  for  possession  on  the  allegation  that  they 
being  the  nearest  oollrtttrals  were  the  rightfiil  heirs  to  the  propeity 
held  by  him,  and  that  defendant  had  no  title  theret ),  the  deed  of  gift 
and  his  allee:ed  adoption  being  both  fictitious  and  invalid  by  law  and 
cui^tom.  'i'he  defence  inter  alia  pleaded  estoppel  by  conduct  and 
acquiescence. 

Held,  that  the  plaintiffs  were  precluded  from  making  the  present 
claim,  the  facts  noted  above  shewing  acquiescence  in  the  adoption 
and  alienations  ... 


3.  Estoppel— Decree  in  favour  of  plaintiff  for  a  part  of  Ms  claim—' 
Execution  of  such  decree  hy  plaintiff — Subsequent  appeal  for  renminder. 
—  Held,  that  a  plaintiff  who  has  obtained  a  decree  for  a  part  of  his 
claim  and  has  executed  the  same  is  not  by  the  mere  fact  of  bis  having 
taken  oat  execution  of  that  decree  debarred  from  prosecuting  the 
appeal  as  regards  the  remainder  of  his  claim  which  had  been 
disallowed  by  the  first  Court. 

Mahomed  v.  Fida  Mahomed,  82  P.  B.,  1868,  over-rnled 

4.  Custom,— Alienation — Suit  reversioner  by  to  enforce  hi<i  right  in 
respect  to  land  on  the  ground  that  the  alienation  had  been  ivithout  necessity 
which  alienation  had  already  been  challenged  by  his  father  on  the  grotmd 
of  pie-emption  only — Locus  stHndi — Estoppel  by  acqidescence. — Held,  that 
the  fact  that  at  the  mutation  of  a  sale  of  ancestral  immovable  property 
by  a  childless  male  proprietor  the  nearest  reversioner  expressed  his 
readiness  to  take  it  over  on  payment  of  the  sale  price,  bat  abstained  from 
taking  any  action  what<?oever  in  resoect  to  it  daring  his  life-time,  is 
evidence  to  prove  that  it  had  been  acquiesced  in  as  .i  valid  sale,  and 
couseqaently  the  son  of  such   reversioner   is   debarred     from  suing  to 
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The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record,  " 

No. 

EVIDENCE  ACT,  1872. 

Section  112. 

Husband  and  wife— •Legitimacy  of  children-— Presumption  as  to 
legitimacy  of  child  horn  after  marriage — Evidence  Act,  1872,  Section 
112. —  Held,  that  on  the  birth  of  a  child  during  marriage  the 
presnmption  of  legitimacy  is  conolasive,  m  matter  how  soon  the  birth 
occurs  after  the  marriage  ...  ...  ...  ...         79 

EXECUTION  OF  DECREE. 

1.  Suit  against  a  member  of  joint  Hindu  family — Death  of  defendant 
pending  suit— Decree  against  son  as  legal  repre$entative — Bight  of  son  to 
quettion  the  legality  of  the  debt  covered  by  the  decree  in  execution 
proceedings. 

^ee  Hindu  Law^^ Joint  family  ...  ...  ...        147 

2  Defective  application  for—tohen  treated  to  he  a  step  in  aid  of 
execution. 

See  Limitation  Act,  18T7,  Article  [79        ...  ...  ...       116 

3.     Execution  of  decree  for  fostession  of  immovuble  property — Obstruction 
by  person  other  than  the  jtidgment-debtors — •Procedure. 

See  Ohstruetio7i  to  execution  of  decree  ...  ...  ...       118 

4.  An  order  ander  Section  515  of  the  Code  of  Civil  Procedure 
refusing  to  stay  execution  of  a  decree  is  not   appealable  ...       146 

F 

FODDER. 

Liah\lity  rif,  to  attachment  in  execution  of  decree  against  an  agricultur- 
ist. 

See  Attachment     ...  ...  ...  ...  ...         82 


HINDU  LAW— ADOPTION. 

Kashmiri  Pandits  of  the  Delhi  District  are  proved  to  be  governed  in 
matters  of  adoption  by  custom  and  not  by  the  principles  of  the 
Mitakshara  form  of  Hindu  Law,  and  that  amongst  the  members  of 
that  tribe  a  widow  has  full  power  after  her  husband's  death  and 
without  his  express  permission  in  this  behalf  to  adopt  any  boy  whom 
she  selects  provided  h4  is  of  the  sime  tribe      ...  ...  ...         34 

HINDU  LAW-ALIENATION. 

1.  Alienation  by  Hindu  widow  of  self-acquired  property  of  her 
husband — Biyht  of  reversioner  to  question  such  alienation. — Held,  ihut 
there  is  no  distinction  between  ancestral  and  acquired  property 
inherited  by  a  Hindu  widow  from  her  husband  and  a  reversioner 
has  as  much   right  to   contest  her    alienation   of   the    one  as   of  the 
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The  references  are  to  the  Nos,  given  to  the  cases  in  the  "  Record. 


HINDU  LAW— ALIEN ATION-(concld.). 

2.  Competency  of  father  over  self-acquisitioii — Joint  property'— 
Validity  of  a  testamentary  dispoS'ttion  of  his  share  by  a  member  of  joint 
Hindu  family— Effect  of  partition  by  testator  before  death. — Held,  that  a 
Hindu  father  is  competent  to  dispose  of  all  his  self-acquiied  pro- 
perty at  pleasure,  and  hi3  sons  cannot  dispute  the  disposition  even 
though  it  be  in  favour  of  a  stranger. 

Held,  also,  that  a  testamentary  disposition  of  his  share  of  the  joint 
property  by  a  member  of  an  undivided  family  would  not  be  invalid 
if  the  interest  of  the  testator  had  been  separated  off  by  means  of  a 
partition  before  his  death 

HINDU  LAW— FAMILY  DWELLING  HOUSE. 

Hindu  Law — Fai)iily  debt — Sale  of  ancestral  dwelling  house  in  exc' 
ciction  of  decree — Wife  or  widow's  right  of  residence. — Held,  that  the 
right  of  a  Hindu  wile  or  widow  to  reside  iu  the  ancestial  family 
dwelling  house  is  as  a^enei'al  rule  snpei'seded  by  debts  incurred  by 
her    husband   in  the    ordinary  way  of  business  and  living 

HINDU  LAW— INHERITANCE. 

In  matters  of  inheritance  Bunjahi  Khatris  of  Rawalpindi  City  are 
governed  by  Hindu  Law  and  that  collaterals  are  therefore  excluded  by 
daughter's  sons  and  grandsons 

HINDU  LAW— JOINT  FAMILY. 

1.  Suit  by  the  inanaging  member  of  a  joint  Hindu  family  for  debt 
due  to  the  family — Objection  as  to  non-joinder — Joinder  of  other  members 
after  period  of  limitation  — Civil  Frocedure  Code,  1882,  Section  27. 

See  Parties  ...  ...  ...  ...  ,.. 

2.  Joint  Hindu  family — Suit  against  a  member  of — Heath  of  defend- 
ant pending  suit — JJecree  against  son  as  legal  repo-esentatice — liight  of 
son  to  question  the  legality  of  the  debt  covered  by  the  decree  in  execution 
proceedings.— Held,  that  the  son  of  a  member  of  a  joint  Hindu 
family  who  had  on  the  death  of  his  father  been  impleaded  in  a 
.»*uit  for  the  recovery  of  a  debt  due  from  the  deceased  as  his 
legal  lepreseutative  is  entitled  in  execution  proceedings  to  question 
the  legality  of  the  debt  iu  respect  of  which  the  decree  sought  to 
be   executed  was  passed  ...  ...  ...  ,,. 

HINDU  LAW— MARRIAGE. 

Hindu  Law — Marriage — Wife^s  conversion  to  Islam — Hissolution  of 
marriage. — Held,  ibQ,i  apostacy  of  one  of  the  parties  does  not  in  the 
case  of  Hindus  per  se  dissolve  their  marriage,  and  a  Hindu  wife 
cannot  therefore  deprive  her  husband  of  the  legal  rights  which 
accrued  to  him  at  marriage  by  simply  renouncing  Hinduism  iu 
favour  of  Islam  ...  ... 

HUSBAND  AND  WIFE. 

Legitimacy  of  children  born  after  marriage, 
^e  Evidence  Act,  \^T2,  Section  112 
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The  references  are  to  Ihe  No$.  </iven  to  the  cases  in  the  "  Record. " 


No. 


INSOLVENCY. 

Insolvency  —  Omission  to  frame  schedule — Creditor  not  debarred  from 
instituting  suit — Civil  rrocedurc  Code,  lbS2,  Sections  351,  352. — HeM 
that  -where  in  an  insolvency  proceedings  no  schedule  had  beeu  framt?d 
as  contemplated  by  Section  352  of  ihe  (^ode  of  Civil  Procedure  a 
creditor  is  not,  by  reason  of  his  debt  having  been  entered  in  the 
schedule  filed  by  the  inpolvent  with  his  application  for  insolvency, 
debarred  from  suing  for  his  debt. 

Arunalialay.  Ayyavu  (/.  L.  li.,  VII  Mad.,  318),  followed. 

PenJiearoiv  v.  Partab  Singh  (76  P.  li.,  1899)  considered  and  dis- 
tinguished ...  ...  ...  ...  ...  ...         64 


INTEREST. 


Interest  —  Vendor  and  purchaser — Purchaser  hound  to  pay  interest  on 
purchase- moneij  withheld  by  him. — Held,  that  a  pu!chaser  at  a  t^ale 
ID  insolvency  proceedings  of  immovable  property  wlio  is  put.  into 
possession  and  fails  to  pay  the  pnrchase-money,  is  liable  to  pay 
interest  to  the  vendor  on  the  amount  unpaid  up  to  date  of  payment    ...       148 


JURISDICTION  OF  CIVIL  COURT. 

1.  Discretion  of  Municipal  Cwnmittei'  to  take  actioji  under  Section 
120  E— Suit  by  person  aggrieved  for  injunction — Jurisdiction  of  Civil 
Court  to  restrain  action  of  Municipal  Committee — Punjab  Mtinicipul  Act, 
1891,  Section  ]20  E. 

See  Municipal  Committee     ...  ...  ...  ,„         58 

2.  Jurisdiction  of  Civil  Courts  Suit  for  removal  of  xvater-course  con- 
structed u-ith  the  sanction  of  a  Canal  Officer— Nm-thern  India  Canal 
and  Drainage  Act,  1873.  Sections  21,  22,  24,  25.-~Held  that  a  Civil 
Court  has  no  jurisdiction  to  restrain  a  party,  to  whom  permission 
has  beea  granted  under  the  Northern  India  Canal  and  Drainage 
Act,    1873,  to   construct  a  water-course  through    the   land   of  another, 

from  such  construction  ...  ...  ...  ...         74 

JURISDICTION  OF  CIVIL  OR  REVENUE  COURT. 

1.  Prntjab  Tenancy  Act,  18S7,  Section  100  and  Section  77  (3)  (</)— 
Contents  of  plaint  and  plaintiff's  allegation. — Plaintiff  sued  for 
Rs.  5,  value  of  trees  cut  by  defendants  on  land  alleged  to  be  plaintiff's 
with  which  defendants  had  no  concern  whatever,  Deftndants 
pleaded  that  they  were  occupancy  tenants  and  so  entitled  to  the 
trees. 

Be7(f,  that  the  suit  was  one  for  a  Civil  Court,  the  test  being  the 
csontents  qI  the  plaint  and  of  the  allegationB  of  the  plaintiff. 


INDEX  OP  CIVIL  CASES  REPORTED  IN  THIS  VOLUME,  nr 
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No. 

JURISDICTION  OP  CIVIL  OR  REVENUE  COURT— (conoid.) 

Held,  also,  in  view  of  the  wording  of  Section  77  (3),  Punjab 
Tenancy  Act,  1887,  that  the  Civil  Court  could  not  take  cognizance 
of  the  defendant8*  plea  that  they  were  occupancy  tenants,  but  must 
ignore  that  plea,  leaving  defendants  to  any  remedy  that  might  be 
open  to  them  by  suit  in  the  Revenue  Court     ...  ...  ...         24 

2.  Arrears  of  rent  of  land—Suit  ttpon  bond  given  for  arrears  of  rent  »m 
Punjab  Tenancy  Act,  1877,  Section  77  (3)  (n). — Held,  that  a  suit  baaed 
upon  a  b^nd  executed  for  arrears  of  rent  of  land  is  one  cognizable 
by  the  Civil  Courts,  and  does  not  fall  under  clause  (w)  of  Section  77  (3) 
of  the  Punjab  Tenancy  Act,  1887  ...  ...  ...         41 

3.  Kudhi  kamini — Suit  for  the  recovery  of— -Village  cess— Punjab 
Tenancy  Act,  1877,  Section  77  (3)  (j). — Held,  that  hudJii  kamini  ia  a 
"  village  cess  "  within  the  meaning  of  Section  77(8)  (j)  of  the 
Punjab  Tenancy  Act,  and  a  suit  therefore  for  its  recovery  is  cognizable 
by  the  Revenue  and  not  by  the  Civil  Courts. 

Fazal  V.  Samandar  Khan  (49  P.  B.,  1891),  Gowhra  v.  Ali  Gauhar 
(11  P  R.,  1890,  Rev.),  and  Shahya  v.  Karam  Khan  (95  P.  R,  1907 
Note),  followed  ...  ...  ...  ,..  ...         95 

4.  '^ommon  land  — Partition— Suit  for  declaration  that  land  was  not 
subject  to  partition — Punjab  Land  Revenue  Act,  1887,  Section  158 
{XVII)— Punjab  Tenmcy  Act,  1887,  Section  77  (3)  {i)  —Held,  that  a 
suit  by  occupancy  tenants  against  the  whole  of  the  individaals  form- 
ing the  proprietary  body  to  O'^t-ibUsh  that  they,  in  common  with  all 
the  residents  of  the  vilUge,  ai'e  entitled  to  graze  their  cattle  over  the 
village  common  land,  and  that  therefore  it  should  be  exempted  from 
partition  is  not  barred  from  the  C02;nizance  of  the  Civil  Courts 
either  by  clause  XVII  of  Section  158  of  the  Punjab  Land  Revenue 
Act,  1687,  or  by  clause  {i)  of  Section  77  (3)  of  the  Punjab  Tenancy 
Act,  1887    ...  ...  ...  ...  ...  ...      144, 


E 


KUDHI  KAMINL 


Kudhi  kamini  is  a  "  village  cess  "  within  the  meaning  of  Section  77 
(3)  (j)  of  the  Punjab  Tenancy  Act  and  a  suit  therefore  for  its  recovery 
is  cognizable  by  the  Revenue  and  not  by  the  Civil  Court   ...  ...        95 


LAND  ACQUISITION  ACT,  1894. 

Section  U. 

And  SectioJi  \2— 'Award    of  Collector    when    to   be    final-— Nature    of 

proceedings    before    Collector- — Competency  of   owner    to   question    their 

validity  or  of  Civil  Court  (o   determine  its  correctness. — Held,   following 

Ezra  V.  Secretary  oj  State  (J.  L.  R.,  XXX  Cole,  36  ;  I.  L.  B.,  XXXII 

Cnlf..  fi05'4.    fhftf,    nrooefidincH   tinder  the  Land    Acanisit.inn  Anf.    IfiQJ. 
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LAND  ACQUISITION  ACT,  1894-(coiicld.). 

up  io  the  makinff  of  an  awnrd  are  purely  adminisfrative  and  in  no 
way  judicial,  and  tViaf  therefore  where  a  specially  appointed  Collector 
preparea  under  this  Act  a  provisional  award  and  refers  it  under  his 
departmental  instrnctiors  to  the  Collector  of  the  District  for  approval, 
and  the  latter  havintf  been  himself  also  empowered  to  make  the 
arqnisition,  reduces  the  amoant,  the  final  award  of  the  Collector  within 
the  meaninof  of  Sections  11  and  12  is  the  award  so  reduced,  and 
neither  the  owner  of  the  property  nor  the  Civil  Courtis  entitled  to 
question  this  on  the  ground  of  irregularity  in  the  proceedings  of  the 
said  Collectors  ...  ,„ 

Section  23. 

Compensation— ^Trinciples  on  ivMch  compensation  should  be  determin- 
ed— MarTcet  value. —  Held,  that  in  determining  the  amount  of  com- 
pensation to  be  awarded  for  the  property  acquired  nnder  this  Act 
the  "  market  value  "  in  clanse  I  of  Section  23  means  the  value  at 
date  of  notification  which  the  property  would  have  commanded  at 
that  date  in  the  open  market  had  Government  never  contemplated 
acquisition.  It  is  not  permissible  to  take  into  account  speculative 
increase  in  prices  due  to  the  expectation  that  Government  is  about  to 
make  acquisitions,  or  even  enhanced  prices  which  owners  may 
themselves  have  paid  in  excess  of  "  maiket  value  "  as  defined  above    ... 

Section  31. 

Acquisitio7i  of  mortgaged  property  for  piihlic  purposes — Payment  of 
compensation  —  Person  interested.  —  Held,  that  where  the  property  acquir- 
ed for  a  public  purpose  under  the  Land  Acquis'tion  Act  forms  parr,  of 
an  estate  which  has  been  mortgaged  for  an  amount  larger  than  the 
amount  awarded  as  comppn^afion  for  the  acquisition  the  mortgagee  is 
entitled  to  receive  the  whole  of  the  money  so  awarded 

LAND  SUIT. 

Qhair-mnmkin  land  outside  the  abadi  and  attached  to  a  well  upon 
whicli  lilinrlis  are  built  and  bhusa  is  stacked  is  a  land  suit  as  defined 
in  Section  4,  sub-section  1  of  the  Punjab  Tenancy  Act,  1887 

LEGAL  PRACTITIONERS. 

Bach  fee — Payment  to  be  onide  contingent  on  success-^Illegul  and 
improper  contract — Public  policy  ■^Contract  Act,  1872,  Section  28. — Held 
by  a  majority  (Chatterji  and  Lai  Chand,  J  J.,  dissenting)  that  agree- 
ments between  legal  practitioners  and  their  clients  making  the  re- 
muneration of  the  legal  practitioner  dependent  to  any  extent  whatever 
on  the  result  of  the  catse  in  which  he  is  retained  are  illegal  as  being 
contrary  to  public  policy,  and  legal  practitioners  entering  into  such 
agreements  are  therefore  guilty  of  professional  miscoudnot  and  render 
themselves  liable  to  the  disciplinary  action  of  the  Court. 

Per  Lai  Chand  and  Chatterji,  J  J.,  contra  that  the  practice  of  receiv- 
ing back  fee  is  neither  oppo.ed  to  public  policy  nor  improper  as 
regaris  a  legal  practitioner,  other  than  members  of  the  English  bar, 
euroilotl  uuder  tby  Legal  Practitioners  Act   1879  ,„  ,,. 


INDEX  OF  CIVIL  CASES  REPORTED  IN  THIS  VOLUME.  xx>ii 


The  r^erences  are  to  the  Nog,  given  to  the  cases  in  the  *'  Record." 


No. 


LEGITIMACY 

Of  children  born  after  marriage. 

See  Evidence  Act,  i.812,  tSeciion  112    .      ...  ...  ...         79 

LIMITATION  ACT,  1877. 

Section  4 

Plainl — Freseufafion  of  insufficiently  stamped  plaivf  — Payment  of 
deficiency  after  the  expiry  of  limitation  alloiced  for  the  suit — Bate  of 
institution  of  suit — Court  Fees  Act,  1870,  Sections  6,  28 -Civil 
Procedure  Code,  1882,  Section  54  (A). — Where  a  plaint  was  present- 
ed within  the  prescribed  period  of  limitation  on  an  inpufiScient 
stamp,  and  on  discovery  of  the  mistake  the  reqaisite  deficiency  was 
made  pood  within  the  time  fixed  by  the  Court,  bnt  after  the  expiration 
of  the  limitation  allowed  for  the  sait. 

Held,  that  having  regard  to  the  provisions  of  the  Explanation  to 
Section  4  of  the  Indian  Limitation  Act,  1877,  and  Sections  54  of  the 
Civil  Procednre  Code  and  28  of  the  Court  Fees  Act,  1870,  the  suit 
should  be  regarded  as  having  been  instituted  on  the  date  when  the 
plaint  was  first  presented  and  that  it  was  therefore  in  time  ...       123 

Section  5. 

Death  of  one  of  several  defendants — Application  for  substitution—' 
Sufficient  cause  for  not  applying  vntMn  prescribed  period. 

See  Parties  ...  ...  ...  ...  ...       11.3 

Section  7. 

A  reversioner  born  subsequent  to  the  date  of  an  alienation  which 
Lad  been  made  in,  his  father's  life-time  cannot  avail  himself  of  an 
extension  of  time  under  this  section  to  enable  him  to  contest  the 
validity  of  such  an  alienation  ...  ...  ...  ...         22 

SlCTION  10. 

And  Article  120 — Trust  and  trustee— Suit  by  settler  against  trustee  on 
failure  of  the  object  of  a  trust  to  recover  trust  funds  for  himself'^  Starting 
point  of  limitation. — Held,  that  where  the  author  of  a  trust  on  failure  of 
its  objects  sues  to  recover  trust  property  in  the  hands  of  a  trustee 
for  his  own  use  and  not  for  the  purposes  of  the  trust,  Section  10  of 
the  Indian  Limitation  Act  is  inapplicable. 

Such  a  suit  being  a  suit  to  reconvey  trust  property  to  the  settler  the 
limitation  applicable  is  that  preecribed  in  Article  120  and  will  com- 
mence to  run  from  the  date  of  the  failure  of  thp  object  of  the  trust      ...       J32 

Section  12. 

1.  This  section  does  not  apply  in  computing  the  periods  of 
limitations  prescribed  for  an  application  under  Section  70  (b)  of  the 
Punjab  Courts  Act,  1884,  and  theiefore  the  time  requisite  for  obtain- 
ing copies  of  the  judgment  and  decree  of  the  lower  Appellate  Court 
cannot  be  deducted    in  computing  the  pericds  laid  down    by  clause  (i) 
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No. 
LIMITATION  ACT,  1877-(contd.). 
Section  12 — (concld,). 

2.  Later  on  it  was  held  that  it  applies  to  applioations 
tinder  Section  70  (6)  of  the  Punjab  Courts  Act,  1834,  and  that  there- 
fore the  time  requisite  for  obtaining  copies  of  the  judgment  and  decree 
of  the  lower  Appellate  Court  is  to  be  excluded  in  computing  the  period 
laid  down  by  clause  (i)  of  Section  70  (6)  of  that  Act. 

Eishen  Dial  Y.  Bam  Ditta  (20  P.  R,  1901),  o\er-TTx\ed  ...       114 

SECTION   19. 

And  Articles  64,  85 — Unsigned  statement  of  account  in  defendant's 
hooks— Achnowledgment — Mutual  account  — Contract— Contract  to  pay  a 
debt  tarred  by  Limitation  Law — Contract  Act,  1872,  Section  25  (c). — 
Held,  that  a  baie  statement  of  account  in  a  defendant's  books  in 
the  hand-writing  of  the  plaintiff  himself  such  as  "  Daskhat  (plaintiff) 
rupia  53,526-5-9  hisab  samajki  baqi  nikalli  "  made  up  largely  of  a 
barred  item  transferred  from  another  account  which  had  not  been 
signed  by  the  defendant  or  his  authorised  agent  in  that  behalf  is 
useless  for  the  purposes  of  limitation  and  does  not  create  a  fresh 
starting  point  as  it  neither  amounts  to  an  acknowledgment  witMn 
the  provisions  of  Section  19,  nor  to  an  account  stated  under 
Article  64  of  the  Limitation  Act  or  to  a  promise  to  pay  within  the 
meaning  of  Section  25  (c)  of  the  Indian  Contract  Act.  In  such  a  case 
the  transfer  of  the  barred  item  without  observation  of  due  formalities 
to  a  mutual  open  and  curient  account  even  with  defendant's  consent 
cannot  over-ride  the  Law  of  Limitation  ...  ...  ,„       132 

Section  22. 

Pre'emptimi — Suit  for  p^e-emption—' Assignment  hy  vendee  pendente 
Y\ie-— Addition  of  assignee  as  co-defendant  after  •period  of  limitation — 
Limitation. — The  plaintiff  brought  an  action  to  enforce  a  right  of  pre- 
emption within  the  period  of  limitation  prescribed  by  law.  The 
defendant  vendee  assigned  over  his  interest  to  a  third  party  after 
the  institution  of  the  puit.  On  the  application  of  the  plaintiff,  after 
the  period  of  limitation  had  expired,  the  Court  ordered  the  assignee 
to  be  impleaded  as  a  co-defendant.  Thereupon  the  defence  pleaded 
limitation. 

Held,  that  the  suit  was  not  barred  by  limitation  in  consequence  of 
the  joinder  of  the  assignee.  The  provisions  of  Section  22  of  the 
Limitation  Act  do  not  apply  when  the  original  suit  is  continued 
against  the  added  defendant  who  derives  his  title  from  the  original 
defendant  by  an  assignment  pending  the  suit  ...  ...  ...  3 

AUTIOLB  IC. 

See  Fre'emptiou    ...  ...  ...  ...  ...       106 

Article  64. 

See  Section  19,  supra  *..  ...  ...  ...       132 

Article  85, 

o o ij in    too 
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LIMITATION  ACT,  1877-(confcd.), 

Article  ll8. 

1.  Article  118  of  the  Indian  Limitation  Act  applies  to  every  case 
where  the  validity  of  an  adoption  is  the  substantial  question,  whether 
it  arises  on  plaint  or  on  defendant's  pleas,  and  the  fact  that  it  was 
alleged  to  be  invalid  or  inherently  invalid  makes  no  difference  in 
this  matter. 

Muhammad  Din  V.  Sadar  Din  (67  P.  E.,  1901),  not  followed 

2.  Suit  by  a  reversioner  for  poase.ssioi,  of  tuimovable  jjropGrly — 
Defendant  in  possession  under  an  alleged  adopiior, — Starting  point  of 
limitation. — Held,  that  Article  118  applies  to  every  suit  tiled  for 
whatever  parpose  where  the  validity  or  invalidity  of  an  adoption 
comes  into  question,  and  the  time  begins  to  run  from  the  date 
the  alleged  adoption  became  known  to  the  plaintiff 

Article  120. 

See  Section  10,  supra 

Declaratory  decree  — Suit  by  a  person  in  possession  for  a  declaration  of 
title  in  immovable  property— Cause  of  action  against  defendant— Adverse 
entry  in  revenue  papers. — Held,  ihQ,t  a  suit  for  a  declaration  of  his 
title  to  immovable  property  by  a  person  in  possession  as  proprietor 
is  not  barred  if  brought  within  six  years  from  the  time  when  the 
defendant  attempts  to  oust  him  from  the  land  although  a  right  to 
sue  the  defendant  who  had  been  recorded  as  owner  of  the  property 
in  the  settlement  record  had  already  accrued  and  become  bau'ed  ... 

Aeticlk  141. 

Limitation — Suit  by  a  reversioner  of  a  male  proprietor  entitled  to 
possession  of  ancestral  land  on  the  death  of  the  loidow  of  such  pro- 
prietor—Punjab Limitation  Act,  1900,  Article  2. — Held,  that  a  suit  on 
the  death  of  the  widow  of  the  last  male  proprietor  by  a  reversioner 
for  possession  of  ancestral  land  alienated  by  the  husband  of  the 
widow  is  governed  by  Article  141  of  the  Indian  Limitation  Act, 
1877,  and  not  by  Article  2  of  the  Punjab  Limitation  Act,   1900     .,, 

Article  144. 

See  Article  120,  supra 

PosBession  of  a  widow  in  lieu  of  maintenance  cannot  be  adverse 
possession. 

See  Possession 

Articie  179  (2). 

Limitation— Decree  against  aeveral  defendants — Appeal  by  some  of  the 
defendants  against  part  of  the  decree  only — Execution  of  decree — Start- 
ing  fdnt  of  limitation  from  date  of  appellate  decree  against  all  the  de- 
fendants.-^The  plaintiff  sued  nine  defendants  jointly  for  possession 
by  partition  of   two  houses,  Nos.  1  and  2,  and  obtained  a  decree  for 
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.IMITATION  ACT,  1877— (concld.). 

and  7,  and  in  lion se  No.  2  again* t  defendants  Nos.  1,2,  3,  4  and  5. 
Defendants  Nos.  6,  8  and  9  appealed  in  respect  of  house  No.  1  but 
their  appeal  was  dismissed  by  the  Appellate  Court.  On  a  sub- 
sequent remand  (on  further  appeal  by  the  Chief  Court)  this  order 
was  after  a  further  inquiiy  again  affirmed.  The  plaintiff  applied 
for  execution  in  respect  of  house  No.  2  after  the  expiration  of  three 
years  from  the  date  of  the  original  decree  but  within  three  years 
from  the  date  of  the  appellate  decree,  wheieupon  defendant  No.  4, 
who  had  not  joined  in  the  appeal  but  was  a  party  to  all  the  pro- 
ceedings, pleaded  limitation  on  the  ground  that  there  having  been 
no  appeal  on  his  behalf  the  original  decree  still  existed. 

Held,  that  the  limitation  for  execution  in  respect  to  the  properties 
found  to  belong  to  plaintiff  by  a  single  decree  began  to  run  against 
all  the  defendants  from  the  date  of  the  6nal  decree  of  the  Appellate 
Court  irrespective  of  the  fact  that  some  of  tlie  judgment-debtors  were 
not  interested  in  the  appeal. 

Clause  2  of  Article  179  of  the  Indian  Limitation  Act  applies  to  all 
such  decrees  against  which  an  appeal  has  been  preferred  by  any  of 
the  parties  to  the  litigation  in  the  original  suit  ...  ...         32 

Article  179  (4). 

Execution  of  decree — Defective  ap'pUcation  for — Step  in  aid  of 
execution. — Held,  that  if  an  application  defective  in  form  a*}  an  ap- 
plication for  execution  of  a  decree  contains  a  prayer  for  the  issue 
of  a  notice  under  Section  248  of  the  Code  of  Civil  Procedure  and 
such  notice  is  issued,  it  should  be  treated  as  an  application  to  take 
some  step  in  aid  of  execution  within  the  meaning  of  Article  179  of 
the  second  schedule  to  the  Limitation  Act,  1877  ...  ...       116 

lARRIAGE. 

1.  Legiltinacy  of  children  horn  after. 

See  Evidence  Act,  1872,  Section  )12  ...  ...  ...         79 

2.  Hindu  loife's  conversion  to  Islam-~T}issolut{on  of  marriage. 

See  Hindu  Laiv — Marriage       ...  ...  ...  ...         49 


IINOR. 


Minor — Settlement  on  behalf  of  a  Muhammadan  minor  hy  his  hrothers— 
Competency  of  minor  to  repitdiafe  throvgh  a  next  friend  such  settlement 
without  restoring  other  party  to  position  he  occupied  at  time  of  arrange' 
^nent — Maintainability  of  suit. — Held,  that  no  suit  can  be  maintained 
on  behalf  of  a  minor  to  set  aside  a  settlement  which  has  been 
made  on  his  behalf  by  his  brother  during  his  minority  and  had  been 
acted  upon  by  the  other  party  thereto,  even  on  the  ground  that  under 
Muhammadan  Law  the  brothers  had  no  power  to  contract  on  behalf  of 
their  minor  brother,  without  first  restoring  that    party  to  the    position 


INDEX  OF  CIVIL  CASES  REPORTED  IN  THIS  VOLUME. 


The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record.  " 
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1.  Mortgage —Separate  covenants  for  the  payment  of  principal  and 
■interest — Distinct  causes  of  action — Competency  of  mortgagee  to  institute 
separate  suits  for  principal  and  interest  when  both  h'lre  fallen  due — All 
claims  on  same  cause  to  he  includod. 

^ee  Cause  of  Action 

2.  Suit  ky  mortgagor  for  redemption— Dismissal  of  suit  for  default 
— Subsequent  suit  for  the  same  object— ^Maintainability  of. 

See  Civil  Procedure  Code,  1882,  Section  102  ...  .,, 

3.  Mortgagee  obtaining  money  decree  against  his  mortgagor  not  aVowed 
to  purchase  equity  of  redemption  in  the  property  mortgaged  to  him — Effect 
of  p)'ohibited  purchase. 

See  Eqtiity  of  Redemption 

4.  Conditional  sale — Reference  by  Chief  Court  tinder  sub-section  3  of 
Section  9  of  Pwijab  Alienation  of  Land  Act,  1907 . — Refusal  of  Deputy 
Commissioner  to  take  action  after  the  nou  acceptance  of  his  proposal  by  the 
mortgagor — Procedure  for   m"rtga<^ee — Regulation   XVII  of   1806. 

See  Punjab  Alienation  of  Land  Act,  1900,  Section  9      ...  ,,, 

5.  Duty  of  Court  to  refer  mortgage  by  deed  of  conditional  sale  to 
Deputy  Commissioner  if  made  by  a  member  of  an  agricultural  tribe-— 
Punjah  Alienation  of  Land  Act,  1900,  Section  9 — Refusal  of  Court  to 
recognize  a  party  as  a  member  of  such  tribe  zoho  failed  to  prove  his 
assertion  no  gro7ind  for  rei'ision — Punjab  Courts  Act  1884,  Section  70 
(1)    (a). 

See  Revision  ...  ...  ... 

6.  Mortgage — Mortgage  for  a  fixed  period— Representative  of  the 
mortgagor  not  allowed  to  redeem  before  the  expiry  nf  the  term— ~ Long 
term  alone  does  not  amotmt  to  clogging  the  equity  of  redemption. — Held 
that  a  period  fixed  for  redemption  by  the  parties  in  a  mortgage 
bond  cannot  be  regarded  as  one  fixed  without  legal  necessity  and 
as  such  inequitable  and  unenforceable  on  the  mere  ground  of  its 
being  unusually  long,  and  the  representative  of  the  mortgagor  cannot 
be  allowed  to  redeem  before  the  term  fixed  on  that  behalf  especially 
where  it  is  shown  to  have  been  fixed  by  the  mortgagor  in  good 
faith   and   with   due   regard   to   his   best  interests  ... 

7.  Mortgage  by  conditional  sale — Foreclosure  — Regulation  XVII  of 
1806—  Not'cs  under  Section  8 — Non-existence  of  such  no'ice  on  foreclosure 

file — Presumption  as  t^t  its  regularity. — In  a  case  for  redemption  the 
defendant  pleaded  that  the  alleged  mortgage  had  been  foreclosed 
so  far  back  as  1681.  The  plaintiEE  denied  this  allegation  and 
urged  that  no  prescribed  notice  had  ever  been  issued  or  served 
on  him.  The  file  of  the  foreclosure  proceediogs  having  been  brought 
up,  it    was   discovered  that   nathi  B,    including  the  notice  in  question 
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MORTGAGE— (contd.). 


that  a  notice  had  been  ordered  to  be  issued  to  the  mortgagor  and 
that  the  latter  had  attended  the  District  Conrt,  when  the  Judge 
passed  the  following  order : — 

"  Parties  present,  defendant  (present  plaintiff)  has  been  thoroughly 
"  warned  that  within  one  year  he  should  have  the  land  redeemed, 
"  thereafter  no  excuse  will  be  listened  to." 

Held,  that  the  non-existence  of  the  notice  was  a  fatal  defect  to 
the  validity  of  the  foredo-sure  proceedings  as  it  could  not  be  presumed 
on  the  strength  of  the  above  order  of  the  District  Judge  that  the 
notice  issued  to  the  mortgagor  had  been  served  upon  him  or  that 
it  complied  with  all  the  requirements  of  procedure  as  laid  down 
in  Section  8  of  the  Regulation         ...  ...  ...  ,..         46 

8.  Mortgage — Non-payment  of  consideration  according  to  agreement-— 
Tncomphfe  transaction — Lien. — Held,  by  the  Full  Bench  that  in  tiie 
absence  of  a  specific  contract  postponing  payment,  failure  to  pay  full 
consideration  as  agreed  upon  whether  to  the  mortgagor  or  to  a 
prior  incnmbrancer  after  snch  paympnt  has  been  demanded  by  the 
mortgagror,  avoids  the  mortgage  and  dt^etroys  the  mortgagee's  lien 
and  right  to  possession  even  on  subsequent,  tender  of  the  unpaid 
consideration,  it  being  immaterial  whether  the  non-payment  has  or 
has   not  caused   inconvenience   or  loss  to  the  mortgagor. 

Gomess  v.  Mela  Bam  (16  P.  B.,  1884),  disseuted  from  ...  59,  F.  B. 

9.  Mortgage  — Conditional  sale — Agreement  by  instalments  or  in  default 
the  mortgage  would  become  a  sale— Applicability  of  Begulation  XVII  of 
1806  to  such  agreements — Begulation  X  VI  of  1806 — Stipulated  period.-— 
Held,  that  a  deed  of  mortgage  whereby  money  was  borrowed  on  the 
security  of  landed  property  upon  a  stipulation  that  the  sum 
borrowed  would  be  repaid  by  annual  instalments  and  in  case  of 
default  as  to  aay  instalment  the  mortgage  would  become  a  sale 
for  the  balance  due  at  the  time  of  default  could  not  be  treated 
as  a  mortgage  by  conditional  sale  subject  to  the  provisions  of 
Kegulatioa  XVII  of  1806  and  is  not  liable  to  the  conditions  and 
incidents  applicable  under  the  Regulation  to  such  sales. 

Bagh  Singh  v.  Basawa  Singh  (50  P.  B.,  1906)  followed. 

Held,  also,  that  the  term  "  stipulated  period "  in  Section  8  of 
the  Regulation  means  the  full  term  on  the  expiry  of  which  the 
mortgage  money  is  payable  notwithstanding  that  under  its  terms 
the  mortgagee  might,  on  a  default  being  made,  be  entitled  to 
foreclose   at   an   earlier  period. 

Kishori  Mohan  Roy  v.  Oanga  Balm  Debi  (I.  L.  B.,  XXIII  Gale,  228, 
P.  C.)  followed  ...  ...  ,..  ...  ...         70 

10.  Mortg'ige  — Conditional  sale — Foreclosure — Begulation  XVII  of 
IQOQ — Validity  of  notice  of  foreclosure — Objection  taken  for  first  time  on 
appeal. — In  a  suit  for  possession   of  immovable  property  under  a  deed 
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MORTGAGE— (concld.). 

of  conditional  sale  said  to  have  been  foreclosed  nnder  Regulation 
XVJI  of  1806  the  defendants  practically  admitted  the  validity  of 
the  notice  issued  under  the  R«galation,  their  main  contention  being 
that  no  demand  previous  to  the  iSHue  of  the  notice  had  been  made. 
The  Court  having  found  this  point  against  the  defence  decreed 
the  claim.  On  appeal  the  mortgagors  challenged  the  validity  of 
the  notice  on  the  grounds,  amongst  others,  that  neither  khasra 
and  kJiewaf  nnmbers  nor  the  principal  and  interest  -were  specified 
in  it,  and  that  it  did  not  bear  the  proper  ofiBcial  signature  of 
the  Judge  inasmuch  as  his  official  designation  was  in  print  instead 
of   beings  in  the   Judge's   own  hand. 

neld,  that  it  is  not  essential  to  the  validity  of  a  notice  that  it 
should  contain  the  hJiasra  and  kheivat  nnmbers  or  the  precise 
amount  due  on  account  of  principal  and  ii;terest  (especinlly  where 
a  groMS  amount  due  is  stated  in  addition  to  the  expiession  "  or 
the  balance  due  ")  or  the  official  designation  of  the  Judge  in  his 
own  hand-writing  under  his  signature  when  it  already  existed  in 
print   at   the   place   required. 

Eeld,  per  Johnstone,  J.,  (Rattigan,  J.,  doubting  as  to  this)  that 
in  the  above  circumstances  an  appellant  should  not  be  permitted 
to  plead  the  aforesaid  defects  in  the  notice  for  the  first  time  in 
appeal  ...  ...  ...  ...  ...  ...       105 

MUHAMMADAN  LAW— GTPT. 

MuJiamma'lan  Law — Gift  made  in  contemplation  of  death — Death 
illness. — Held,  that  a  gift  made  by  a  sick  person  aged  eighty,  three 
days  before  his  death  must  be  regaided  as  made  in  contemplation 
of  death  within  the  meaning  of  Muharamadan  Law  relating  to 
death-bed  dispositions  and   is   therefore  inoperative  as  such  ...       135 

MUNICIPAL  COMMITTEE. 

Municipal  Committee — Discretion  of,  to  take  action  under  Section  120  E 
— Suit  hy  person  aggrieved  for  injunction — Jurisdiction  of  Civil  Court 
to  restrain  action  of  Municipality — Punjab  Municipal  Act,  1891,  Secticni 
12u  E. — Although  under  the  powers  given  by  the  Legislature  a 
Local  Body  may  act  perfectly  bond  fide  his d  intra  vires  in  issuing  a 
certain  order,  still  if  that  order  injuriously  ajffeots  the  rights  of 
any  person  the  latter  can  undoubtedly  appeal  to  the  Civil  Courts 
for  protection,  and  to  that  protection  he  will  be  entitled  if  he 
can  prove  that  the  order  in  question  was  made  wantonly  or 
without  any  reasonable  jnstifieat'on  Therefore,  where  a  Municipal 
Committee,  •  at  the  instanoe  of  a  dscontented  r  eichbrur,"  issued  a 
notice  nnder  S-ction  120  E  of  Act  XX  of  1891,  ditecting  the 
plaintiff  to  close  his  old  drain  and  to  make  a  new  one  in  its 
place  along  a  diffnrfnt  alignment,  without  any  proper  enquiry  as 
to  whether  the  existing  dra'n  was  a  menace  to  the  health  of 
the  people   surrounding  it  or  the   general    public. 

Held,  that  the  Civil  Court  should  under  such  circumstances 
interfere  by  injunction  to  restrain  the  Committee  from  carrying 
out   its   order  which   was   inequitable   and   pretended  to  proceed  on 

on      a11orra/1      eianrror'      +/-«     ViaolfVi      inVii/^Vi      Txraa     in      nr»   Txratr      nfnrrc^  KR 
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N 

NORTHERN  INDIA  CANAL  AND  DRAINAGE  ACT,  1873. 

A  Civil  Court  has  no  jnrisdict.ion  to  restrain  a  party  to  whom  per- 
mission has  been  pjranted  under  this  Act  to  construct  a  watercourse 
through   the  land  of     another    from   such     construction  ...         74 

0 

OBSTRUCTION  TO  EXECUTION  OF  DECREE. 

Execution  of  decree — Decree  for  possession  of  immovable  property-— 
Obstruction  by  person  other  than  the  judgment-debtor — Prncedure—'Civil 
Procedure  Code,  1882,  Section  .331. — Hehl,  that  where  in  execution  of  a 
decree  for  possession  of  immovable  property  a  person  other  than  the 
jadement-debtor  causes  obstrnction  to  the  delivery  of  poasession  of  the 
property,  claiming  in  good  faith  to  be  in  possession  < hereof  on  his  own 
account,  the  Court  executing  the  decree  cannot  decline  to  investigate 
such  claim  even  if  subsequent  to  the  objection  the  objector  happens  to 
be  temporarily  out  of  actnal  possession.  The  Court  is  bound  to  mvesti- 
gate  tbe  claim  under  Section  331  of  the  Code  of  Civil  Procednre  ...       118 

OCCUPANCY  RIGHTS. 

1  Occupancy  rights — 8ucce<isio7i  to — An  associate  of  a  snnles*  adpted 
son  has  no  riiht  in  prefe  ence  to  a  male  rolltleral  reldive — Punjab 
Tenancy  Act,  1887,  Section  59. — In  a  dispute  to  the  succefsion  to 
occapancy  rights  between  the  brothers  of  an  adopted  son  who  were 
formally  associ'^ted  by  the  la'ter  with  him  in  the  tenancy  and  the 
collateral  heirs  of  the  adoptive  father  descended  from  the  original  holder 
of  th«  land,  it  appeared  thrtt  by  virtue  of  the  eustom  of  the  tr'be 
applicable  as  regards  succpssion  to  proprietary  rights  the  plaintiffs 
alone  were   entitled    to   succeed. 

Held,  that  the  mere  formal  association' by  the  adopted  son  who  died 
sonless  gives  no  right  of  succession  under  Section  59  of  the  Punjab 
Tenancy  Act,  1887,  to  the  brother  of  the  adopted  son  in  presence  of  the 
near  male  agnates  of  the  deceased's  adoptive  father,  and  that  therefore 
the  latter  alone  were  entitled  to  succeed  to  the  land  inherited  from  the 
adopting  father  ...  ...  ...  ...  ...         76 

2.  Custom — Alienation— Alienation  of  occupancy  rights-^Bight  of 
reversioner  to  lestrain  such  alienation — Burden  of  proof— Punjab  Tenaticy 
Act,  1887,  Section  59. — Held,  by  the  Foil  Bench  that,  where,  in  a  suit 
by  a  collateral  of  an  occupancy  tenant  to  obtain  a  declaration  that  a 
certain  alienation  by  an  occupancy  tenant  of  his  occupancy  rights 
would  not  bind  his  reversionary  interests,  it  is  proved,  that  the  plaintiff 
was  entitled  to  succeed  to  occupancy  rights  on  the  death  of  the  alieoor 
and  that  had  the  subject  matter  in  question  been  a  proprietary  right  in- 
stead of  aright  of  oecupancy  be  could  have  maintained  the  suit,  the  onw« 
of  proving  a  special  custom  thnt  the  plpintiff  was  not  competent  to 
maintain  his  suit  will  lie  on  the  person  asserting  the  existence  of  such  a 
custom         ...  ...  ...  ...  ...  ...         98 

3.  0''cur>ancy  ri^M  —Succession  to— 'Common  awest'^r  nut  occnpying 
land—'Eiitry  in  Wii,yb-n^a.rz  over -ridinj  provisions  of  laiv-— Agreenent-^ 
Punjab  Tenancy  Act ^  1887,  Sections  111,  112. — Held,  that  under  Sections 
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The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record.  " 


OOCUPAlfCy  RIGHTS— (concld.). 

lU  and  112  of  the  Punjab  Tenancy  Act,  1887,  an  entry  in  a  record 
of  rights  piior  to  1871  providing  roles  over-riding  the  provisions  of  law 
•with  respect  to  sacces&ion  to  land  in  which  a  right  of  occupancy 
subsists  shonld  be  deemed  to  be  an  agreement  and  enforced  as  such 
notwithstanding  the  restrictions  contained   in   proviso  to   Section  69. 


PARTIES. 


1.     Suit  for  pre-emption — Assignment   by  vendee    pendente  Jite-^ 
Addition  of  assignee  as  co-defetidant  after  period  of  limitation^ 

See  Limitation  Act,  1877,  Section  22         ,%*  ... 

2.  Assignment  of  property    by   vendee — Suit  by    pre-emptor    against 
vendee  alone   subsequent  to  the  S'lid    assignment — Pre-emptor   bound  to 
implead  transferee  or  to  institute  fresh  suit  against  him. 

See  Fie-emption       ,..  •••  •••  ••( 

3.  Striking  out  names  of  parties — Power  of  Court  to  strike  out  the  name 
of  a  co-defendant  after  the  first  hearing — Civil  Procedure  Code,  1882, 
Section  S2.^-Held,  that  it  is  not  open  to  a  Conit  under  Section  32  of  the 
Civil  Procedure  Code,  1882,  to  strike  out  in  any  case  the  name  of  a 
co-defendant  after  the  first  Hearing  of  the  suit. 

Bamodar  Das  v.  Gokal  Chand  (I.  L.  B.,  VII  All,  72,  F.  B.)  followed.., 

4.  Civil  Procedure  Code,  ISQ'i,  Section  ^QS  —  Death  of  one  of  several 
defendants — Application  for  substitutio^i — Sufficient  cause  for  not  applying 
within  prescribed  period —Limitation  Act,  lb?  7,  Section  6. — EeM,  that 
ignorance  of  a  defendant's  death  is  sometimes  snflSoient  cause  for  not 
applying  for  legal  representatives  to  be  brought  on  the  record  in  the 
place  of  the  deceased  within  the  period  prescribed  therefor  and  a  plain< 
tifE  ran  scccessfully  plead  his  ignorance  of  the  fact  as  a  justification  for 
such  delny  where  defendants  are  numerons  and  live  in  a  different  village 
from  plaintiff  ...  ...  ...  ...  „• 

5.  Parties — Joint  nindu  family — Suit  by  the  managing  member  for 
debt  due  to  the  family — Objection  as  to  non- joinder— Joinder  of  other 
members  after  period  of  limitation— Civil  Procedure  Code,  1882,  Section 
27.— A  suit  was  brought  by  the  mannging  members  of  a  joint  Hindu 
family  in  the  name  of  their  firm  for  a  debt  due  to  the  ancestral  business. 
Objection  being  taken  on  the  ground  of  non-joinder  of  other  members  of 
the  family  several  of  whom  were  minors,  the  plaintiffs  at  once  admit- 
ted their  mistake  and  the  members  so  omitted  applied  at  once  to  be 
joined  as  plaintiffs. 

Held,  that  all  the  members  being  comprised  in  the  designation  of  the 
firm,  the  omission  should  have  been  regarded  as  due  to  a  bond  fide  mis* 
take  and  that  under  such  circumstances  the  Court  was  bound  to  add, 
under  Section  27  of  the  Civil  Procedure  Code,  the  other  members  of  the 
family  as  plaintiffs. 

In  cases  where  action  is  taken  under  Section  27  the  period  of  limitation 
oonnts  from  the  date  when  the  plaint  is  first  preseuted  to  the  Court    m 
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The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record.  " 


PARTNERSHIP. 


No. 


Partnership — Assignment  of  Ms  s^.are  by  a  parities —LiabtUty  of 
assignee  on  admission  for  debts  oiving  by  the  firm— -Contract  Act,  1872, 
Sections  140,  2.t1. — Held,  that  the  assignee  ot  a  share  in  a  partnership 
corcern  when  admitted  into  partnership  by  the  other  partners  is  liable 
for  the  debts  owing  by  the  firm  as  originally  composed,  notwithstanding 
the  fact  that  the  creditor  vaaj  not  have  accepted  the  assignment  or 
absolved  the  assignor  from  liability  ...  ...  ...       107 

PLAINT. 

Presentation  of  insufficiently  stamped — 

See  Limitatiom  Act,  18T?,  Section  4i  ...  ...  ...       123 

PLAINT,  AMENDMENT  OP. 

A  snit  for  a  declaration  must  not  be  dismissed,  merely  because  the 
plaintiff  being  able  to  seek  further  relief  has  omitted  to  claim  it.  In 
such  a  case  the  Court  must  allow  plaintiff  to  amend  his  plaint  by 
asking  for  the  further  relief  ...  ...  ...  ...       128 

POSSESSION. 

Adverse  possession — Possession  of  a  widow  in  lieu  of  maintenance— 
Limitatif^n  Act,  1877,  Schedule  II,  Article  14i.— -Held,  also,  that  the 
mere  fact  that  a  widow  of  a  pre-deceased  sf  n  et'titled  to  maintenance 
from  the  estate  of  her  father-in-law  had  been  in  possession  of  the 
letter's  estate  for  a  long  time  would  not  in  the  absence  of  an 
assertion  of  any  rival  rights  or  pretention  to  adverse  possession  by 
her,  raise  the  ordinary  presumption  that  she  had  been  in  poppewsion 
adversely  to  the  real  heir  :  especially  where  there  was  evidence  that 
she  bad  been  in  ptssession  with  the  consent  of  the  distant  reversioners 
in  lieu  of  maintenance  ...  ...  .,,  ...  ...       102 

PRE-EMPTION. 

1.  Suit  for  pre-emption — Assignment  by  vendee  pendente  lite— 
Addition  of  assignee  as  co-defendant  after  period  of  limitation— Limit- 
ation. 

See  Limitation  Actj  XS'J 7 1  Section  22  ...  ...  ...  3 

2.  An  agreement  creating  right  of  occupancy  tn  another  person  is  not 
a  sale  and  cannot  be  the  subject  of  pre-emption. 

See  Punjab  Pre-emption  Act,  1905,  Section  4i  ...  ...       136 

3.^  Applicability  of  Section  2S  of  the  Punjoh  Pre-emption  Act,  1905, 
io  rights  already  accrued— Change  of  rule  as  to  existence  of  custom  no 
ground   against  opf.licability 

See  Punjab  Pre-emption  Act,  1906,  Section  28  ...         131  and  143 

4.     Limitation  as  regards  rights  already  accrued. 
See  Pxmjab  Pre-emption  Act,  1905,  Sections  28, 29      ...  ...       13] 
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PRE-EMPTION— foontd.). 


No. 


5.  Vendor  and  purchaser'—Personal  covenant  of  indemnity  against 
defective  title — Acquisition  of  property  by  pre-emptor  —Defective  title—' 
Bight  of  pre' emptor  to  enforce  covenant  against  original  vendor. 

See  Vendor  and  Purchaser        ...  ...  ...  ...       141 

6.  Custom— Pre-emption — Pre-emption  on  sale   of  house  property— 
Katra  Missar  BeliPam,  Amritsar  City — Punjab  Laivs  Act,  1872,  Section 
11.^  Found  that  the  castom  of  pre-pmpt.ion  in  respect  of  salfts  of   house 
property    based  on   vicinage  exists  in  Katra   Missar  Beli  Ram,  a  sub- 
division of  the  city  of  Amritsar     ...  ..  ...  ...  6 

7.  Custom — Pre-emption — Claim  to  preemption  hy  reason  of  owning 
site  of  house  5oZcZ— Muhalla  Khajuramoala,  Jullundur  City. — Found, 
that  a  castom  of  pre-emption  exists  in  Muhalla  Khajaranwala  in  the 
ci^y  of  Jullundar  under  which  the  owner  of  the  site  has  a  right  of 
pre-emption  in  respect  to  the  bnildings  erected  on  it  ...  ...  7 

8.  Custom— Pre-emption— 'Pre-emption  on  sale  of  shops — Katra 
Patrangan,  Amritsar  City. — Held,  that  the  castom  of  pre-emption  in 
respect  of  pale  of  shops  by   reason  of  vicinage  in   Katra  Patrangan    of 

the  city  of  Amritsar  had  not  been  established...  ...  ...         13 

9.  Custom — Pre-emption— Pre-emption  on  sale  of  house  property — 
KncLa  Gulzari  Shah,  Mohalla  Wachotvali  in  the  city  of  Lahore- 
Decree  in  favour  of  pre-emptor — Payment  of  pur cJiase- money  into 
Court — Withdrawal  of  such  money  by  vendee — Effect  of  such  imthdrawal 
—Bight  of  vendee  to  maintain  appeal  on  substantive  right  — Found,  that 
the  custom  of  pre-emption  in  respect  of  sales  of  house  property 
based  on  vicinage  exists  in  Kucha  Gnlzari  Shah  which  is  a  part  of 
Mohalla  Wachowali,  a  well  recognized  sub-division  of  the  city  of 
Lahore. 

Field,  also,  that  in  a  pre-emption  suit  a  vendee  does  not  forfeit  his 
legal  right  to  appeal  from  a  decree  passed  against  him  or  to  proceed 
with  his  appeal  on  substantive  right,  merely  because  he  had  with- 
drawn the  purchase-money  paid  in  Court  by  the  pre-emptor  for  his 
benefit         ...  .„  ...  ,,,  ,.,  ^^^         jg 

10.  Custom-— Pre-emption — Pre-emption  on  sale  of  residential  moperty 

lately  converted   into  shops — Alteration   in  the  nature  of  such  property 

Katra  Ahlmvalia,  Amritsar  City. —  Fotmd,  that  the  custom  of  pre- 
emption in  respect  of  sale  of  house  property  by  reason  of  vioinaife 
exists  in  Katra  Ahluwalia,  Amritsar  City. 

Eeld,  that  the  conversion  of  a  part  of  a  residential  house  into  shops 
and  their  use  for  godowns  for  a  short  period  does  not  change  the 
character  of  the  property  as  originally  built  and  hitherto  used  ...         21 

11.  The  Punjab  Pre-emption  Act,  1905,  is  a  retrospective  enact- 
ment, and  as  such  affects  causes  of  action  which  accrued  or  were 
acquired  before  it  came  into  operation  ...  .,,  3q 
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PRE-EMPTION— (contd.). 


No. 


12.  Custom — Pre'emption — Pre-emption  on  sale  of  house  property—' 
Mohalla  Parachian  -in  the  city  of  Pdioalpindi  -  Pelevancy  of  instances 
decided  on  admission  alone. — Found,  that  the  custom  of  pre-emption 
in  respect  of  sales  of  house  property  based  on  vicinage  exists  in 
mohalla  Parachian  othei'wise  known  as  mohalla  Matta  or  Waris 
Khan  in  the  city  of  Rawalpindi. 

The  cases  in  which  the  right  is  claimed  and  decreed  on  admis- 
sion alone  are  instances  of  the  right  being  exercised  within  the 
meaning  of  the  Evidence  Act  and  are  therefore  relevant  as  to  the 
existence  of  the  custom  ...  ...  ...  ...         26 

13.  Custom— Pre-emption'— Pre-emption  on  sale  of  agricultural  land 
on  ground  of  vicinage  —  Civil  Station  of  Amritsar. — Held,  that  the 
custom  of  pre-emption  iu  respect  of  sale  of  agricultural  land  by  reason 

of  vicinage  in  the  Civil  Station  of  Amritsar  had  not  been  established  ...         27 

14.  Custom— Pre-emption  — Value  o/ wajib-ul-arz  chakwar — Conflict 
between  earlier  and  later  wajib-ul-aiz. —  Held,  that  the  ivajib-ul-arz 
chakwar  of  Pindi  Gheb  tahsil,  District  Rawalpindi,  is  not  a  part  of  the 
record  of  rights  and  so  has  attaching  to  it  no  presumption  of  cor- 
rectness under  Section  44,  Punjab  Land  Revenue  Act,  and  that  its 
evidential  value  is  small,  inasmuch  as  it  states  the  custom  of  pre- 
emption which  is  always  a  local  custom,  by  tribes. 

Held,  also,  that  the  value  even  of  a  genuine  wajib-ul-ars  favour- 
ing relatives  in  the  matter  of  pre-emption  and  standing  nnanpported 
by  actual  proof  of  custom,  followed  by  a  latter  wajib-ul-arz  in  which 
the  "  law  "  or  Act  IV  of  1872  is  stated  to  contain  the  rule  of  pre- 
emption, is  so  small  that  even  negative  indications  the  other  way  are 
Bufficient  to  reduce  its  value  to  nothing  ...  ...  ^  ^^ 

15.  Custom — Pre-emption— Bight  of  pre-emption  claimed  by  virtue 
of  ownership  of  house  opposite  but  separate  from  that  sold — Katra 
Kanhayan,  Amritsar  City —Burden  of  proof— Punjab  Laivs  Act,  1872, 
Section  11. — Held,  that  although  the  custom  of  pre-emption  in  respect 
of  sales  of  house  property  by  reason  of  vicmage  has  been  established 
to  prevail  in  Katra  Kanhayan  of  the  city  of  Amritsar,  the  plaintiff 
has  failed  to  prove  the  special  incident  whereby  he  as  owner  of  a 
house  opposite  to  the  house  sold  but  separated  from  it  by  a  road  or  land 
had  a  right  to  claim  pre-emption  against  the  vendee  who  was  a  mere 
stranger. 

Ali  Muhammad  v.  Eadir  Bakhsh  (107  P.  B.,  1900)— not  followed. 
Mela  Ham  v.  Prema  (109  P.  jR.,  1900),  and  Ilahi  Bakhsh  v.  Miran 
Bakhsh  (68  P.  B.,  1906)  followed  ...  ...  ...        47 

16.  Pre-emption — Purchaser  with  right  of  pre-emption  equal  to 
plaintiff's  associating  in  the  purchase  persons  tvitJi  inferior  right  —  Bight 
of  such  purchaser  to  defeat  plaintiff's  claim. — Held,  th&t  \i  a  purchaser 
having  an  equal  right  of  pre-emption  associates  with  himself  in  the 
purchase  a  person  with  rights  inferior  to  those  of  the  pre-emptor, 
he  is  not  entitled  to  resist  the  claim  of  such  pre-emptor  to  enforce  his 

...  ._    i.-      1.: 1 ~>    ^t    il,^     ^.,«»1,o./. 
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PRE-EMPTION— (contd.). 

Bam  NatJi  v.  Badrz  Naravn  (J.  L.  B.,  XIX  All,  148,  F.  B.)  dissent- 
ed from. 

Imam  Din  y.  Nur  Khan  (10  P.  B.,  1884.),  Murad  v.  Mine  Khan 
(94  F.  B.,  1895),  and  Kesar  Sing_h  v.  Purtah  Singh  {QQ  P.  B.,  1896), 
followed      ...  ...  ...  ...  ...  ...        48 

17.  Custom — Pre-emption — Pre-emption  of  existence  of  right  in  a  town 
in  respect  to  agricidtural  land  assessed  to  land  revenue — Una,  Hoshiarpur 
Dist7-ict — tunjah  Laics  Act,  1872,  Sectio7is  10,  11,  12. — Held,  thar-  the 
cn*:tom  of  pre-pmption  cannot  be  presumed  to  exist  in  Una,  District 
Ho.-hiarpnr,  inaamuch  as  it  is  a  town  and  not  a  village,  and  that 
there  can  be  eo  presumption  as  to  the  existence  of  a  custom  of  pre- 
emption in  a  town  even  in  respect  to  assessed  and  cultivated  land       ...         51 

18.  Custom — Pre-emption — Pre-emption  on  sale  of  shops — ^Katra 
Bamgarhian,  Amritsar  City — Punjab  Latcs  Act,  1872,  Section  11.— 
Beld,  that  the  cuotom  of  pre-emijtion  in  respect  of  sale  of  shops  by 
reason    of   vicinage  in    Katra    Ramgarhian  of  the  city    of   Amritsar 

has  not  been  established  ...  ...  ...  ...         54 

19.  Pre-emption  — Purchase-money — Good  faith — Punjab  Lau's  Act, 
1872,  Section  16  (c).—  Held,  that  the  fact  that  the  consideration  for 
a  transfer  of  property  which  ia  subject  to  right  of  pre-emption 
consisted  of  old  debts  m^de  up  largely  of  interest  is  not  in  itself  a 
sufficient  reason  for  findinar  that  the  consideration  entered  in  the 
deed  of  sale  was  not  fixed  in  good  faith. 

In  such  a  case,  where  the  vendor  owns  other  property  and  is  not 
insolvent,  and  theie  has  evidently  been  a  conscious  adjustment  of 
value  and  not  merely  a  wiping  out  of  debt  regardless  of  amoont  in 
exchange  for  the  land,  tliere  is  no  natural  presumption  that  the 
price  WHS  fixed  in  bad  faith. 

Phumman  Mai  v.  Kama  (75  P.  B.,  1901)  and  Sanak  Chand  v. 
Bam  Chand  (68  P.  B.,    1901),  followed. 

Vir  Bhan  T.  Mattu  Shah  (77  P.  B.,  1902),  considered  and  dis- 
tinguished ...  ...  ...  ...  ...  ..  56 

20.  Ciistom — Pre-emption — Pre-emption  on  sale  of  house  property—" 
Mohalla  Barwala,  Jagadhri. — Held,  that  the  custom  of  pre-emption 
in  respect  of  sales  of  house  property  by  reason  of  vicinage   does  prevail 

in  Mohalla  Barwala  of  the  town  of    Jagadhri   ...  ...  ...  §7 

21.  Custom — Pre-emption — Pre-emption  on  sale  of  shops  — Ka,tra> 
Bamgarhian,  Amritsar  City. — Found,  that  the  custom  of  pre-emption 
in  respect  of  sale  of  shops  by  reason  of  vicinage   iu  Katra  Ramgarhian 

of  the  city  of  Amritsar  had  not  been  established  ...  ...         gg 

22.  Custom—^  Pre-emption— Pre-emption  in  respect  to  sale  of  shops 
in  villages — Pufi7>h  Pre-emption  Act,  1905,  Sections  12,  18  (2). — Held, 
that  8ub-rtHction  2  of  Section  1.3  of  the  Punjab  Pre-emption  Act,  190), 
is  inapplicable  to  shops  in  villages-  The  custom  of  pre-emption  exists 
in  respect  to  such  shops  subject  to  the  provisions   of  Section  12  of  that 

Act  .,.  .,.  ••>  .f.  ..t  t.t        80 
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PRE-EMPTION— (contd.). 


No. 


23.  Pre-emption — Sale  of  share  of  joint  agricultural  land  fo  co-sharer 
— Suit  by  another  co-sharer  of  the  khata.— -Punjab  Pre-emption  Act,  1905, 
Section  14. — Held,  that  under  the  proviaions  of  the  Punjab  Pre-emption 
Act,  1905,  a  co-sharer  in  joint  undivided  agricultural  land  has  no 
right  of  pre-emption  in  respect  to  a  sale  of  a  share  of  such  land  made 
to  any  of  the  several  co-sharers  in  the   estate. 

Section  14  deals  with  several  pre-emptors  claiming  in  respect  of  the 
same  property  but  does  not  provide  for  the  case  of  a  pre-emptor  claim- 
ing against  a  vendee  who  has  equal  rights   with  him  ...  ...         83 

24.  Custom— 'Pre  emption — Pre-emption  nf  existence  of  riqht  in  res- 
pect to  area  converted  into  building  sites — KM  la  Oujar  Singh — Suburbs 
of  Lahore — Punjab  Laws  Act,  lb72,  Sections  10,  11,  12.  —  A  certain  area 
of  land  was  originally  comprised  within  the  vilUge  of  Killa  Gnjar 
Singh,  a  suburb  of  Lahore  city  and  had  been  in  years  past  agricultural 
land.  For  some  time  past,  however,  it  had  been  used  as  a  site  for 
building  purposes  and  had  been  gradually  absorbed  within  the  limits 
of  Lahore  city. 

Held,  under  these  circumstances  that  the  land  mast  be  regarded  as 
land  situate  in  a  town  and  that  there  was  therefore  no  presumption 
that  the  custom  of  pre-emption  existed  in  respect  of  sale  of  such  land. 

Found  upon  the  evidence  that  the  plaintiff  had  failed  to  prove  that 
the  custom  of  pre-emption  existed  in  respect  of  a  sale  of  such   land  ...         90 

25.  Custom — Pre-emption— -Sale  of  agricultural  land  to  an  agricul- 
turist—Suit  by  a  member  of  the  alienors*  tribe — Superior  right — Punjab 
Pre-emption  Act,  19U5,  Section  11. — Held,  that  by  viitue  of  Section  11  ^ 
of  the  Punjab  Pre-emption  Act,  1905,  a  member  of  the  alienors*  tribe 
hiis  a  preferential  righc  of  pre-emption  in  respect  to  a  sale  of  agricul- 
tural land  by  a  member  of  an  agricaitural  tribe  to  that  of  a  vendee 
who  was  an  agriculturist  within  the  meaning  of  Section  2  of  the  Punjab 
Land  Alienation  Act,    l£00  ,,.  ...  ...  ...       IQl 

26.  Pre-emption — Assignment  of  property  by  vendee — Suit  ty  pre- 
emptor  against  vendee  alone  subsequent  to  the  said   assignment— Parties 

Pre-emptor  hound  to  implead  transferee  or  to  institute  fresh  suit  against 
him — Limitation  for  such  action — Limitation  Act,  1877,  Schedule  II, 
Article  10. — Held,  that  where  the  subject  matter  of  a  pie-emption  suit 
has  been  assigned  by  the  original  vendee  before  the  pre-emptor  had 
instituted  his  suit  the  latter  is  not  entitled  to  recover  the  property 
from  the  transferee  on  the  strength  of  a  decree  he  obtains  against  the 
vendee  alone.  In  order  to  obtain  the  property  from  the  transferee  he 
is  boun<i  either  to  implead  the  latter  as  a  party  to  his  original  pre-emp- 
tion suitor  to  institate  a  fresh  suit  within  the  period  of  limitation  prps- 
cribed  in  Article  10  of  the  Second  Schedule  of  the  Limitation  Act,  lb77        106 

27.  Pre-emption — Sale  of  two  houses  adjoining  one  another — Vendee 
and  pre-emptor  each  having  priority  over  one  house  by  reason  if  vicinage 
— Pre-emptor  not  bound  to  acquire  the  whole  bargain. — Held,  that  in  a 
case  of  sale  of  two  houses  adjoining  one  another  a  vendee  Tvhose  right 
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PRE-EMPTION— (concld.). 

of  pre-emption  by  reascn  of  contiguity  only  exteiids  to  one  houBe  can- 
not defeat  the  nextdoor  neigJibonr  of  the  secocd  honse  on  tie  giourd 
that  by  reason  of  bis  having  rights  over  one  house  superior  to  plaintiff 
he  has  a  right  with  rfspect  to  the  other  hcuse  equal  to  those  of 
plaintiflF. 

A  bargaiQ  of  distinct  properties  by  a  poraon  having  preferential 
rights  only  to  a  portion  of  such  bargain  does  not  give  him  a  right  of 
pre-emption  as  regards   the  simaltaneously    puFchased  other   portion. 

In  such  a  case  the  pre-emptor  whose  rights  extend  over  only  one 
lot  is  not  bound  to  take  over  the  bargain  in  its   entirety     ... 

28.  Ctcstom— 'Pre-emption— 'Preremption  on  sale  of  house  property-^ 
Mohalla  Wadharian,  SialJcot  city -^  Compensation  for  improvements  made 
hy  vendee. — Found  that  the  custom  of  pre-emption  in  respect  of  sales  of 
house  property  by  reason  of  vicinage  prevails  in  mohalla  Wadharian 
in   the  city  of  Sialkot. 

Held,  that  as  a  general  rule  a  purchaser  of  immovable  property 
subject  to  the  right  of  pre-emption  who  has  effected  improvements  in 
spite  of  the  pre-emptors  warning  not  to  do  so,  is  under  no  circumatancea 
entitled  to  recover  their  market  value,  but  might  be  allowed  to 
remove  them  if  that  can  be  done  without  injuring  the  property 

29.  Pre-emption—  Sale  of  a  share  of  joint  "property  to  a  stranger— Sub- 
sequent  acquisition  of  another  sharer  s  interest  by  vendee— Suit  hy  a 
third  co-sharer  with  respect  to  first  sale  alone.^Heli,  that  a  person  who 
Was  at  the  date  of  sale  a  co-sharer  in  the  land  cannot  claim  pre-emption 
in  respect  of  a  sale  of  that  land  as  against  the  vendee  who  at  the  date 
of  sale  was  not  a  co-sharer  therein  but  became  a  co-sharer  before  the 
plaintiff  instituted  his  suit  for  pre-emption 

30.  Sons  right  to  clai^n  pre-emption  on  death  cf  his  father 
on  a  cause  of  action  accrued  to  the  latter  in  his  life-time. — Held,  by  the 
Fall  Bench  that  a  right  to  sue  for  pre-emption  upon  a  cause  of  action 
which  accrued  to  a  person  in  his  life-time  passes  at  his  death 
to  his  successor  who  inherits  the  property  through  which  the  right 
had  accrued 

31.  Custom — Pre-emption  — 'Kxichdi,  BiVa  Kahutarhaz,  mohalla  Kahuli 
Mal^  Lahore  City^"  Superiority  of  co-sharer  ship  over  mere  contiguity  -* 
Burden  of  proof— Punjab  Laws  Act,  1872,  Section  11. — Found,  that  the 
custom  cf  pre-emption  prevails  in  hucka  Billa  Kabutarbaz  which  is  a 
part  of  mohalla  Kabuli  Mai,  a  sub-division  of  the  city  of  Lahore 
for  the  purpose  of  Section  1,  Punjab  Laws  Act,  1872,  and  that  a 
co-sharer  in  the  property  sold  has  a  preferential  right  as  against  the 
owner  of  an  adjoining  house. 

The  existence  of  a  custom  of  pre-emption  in  the  neighbouring 
Jiuchas  is  sufficient  to  prove  the  existence  of  such  a  custom  in  a 
kucha  into  which  they  ran,  although  no  case  of  pre-emption  may 
have  occurred  in  it 
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PRINCIPAL  AND  AGENT. 


PersMi  carrying  on  hismess  for  parties  out  of  jurudicitcn'—Iiecogmsed 
agent — J  gent  wtthotit  special  antJwrity  cannot  stw  on  contract  entered 
into  by  him  on  behalf  of  his  principal-^  Civil  Procedtire  Code,  1882, 
Sectiotis,  87,  61. — Held,  that  a  marager  of  a  branch-cflBce  of  an  export 
agency  carrying  on  bosiness  in  the  name  of  the  owners  cf  the  firm 
resident  in  England,  under  the  instrnctions  of  a  Chief  Manager, 
caurot  be  regarded  a  recognized  agent  of  the  firm  within  the 
meaning  of  Section  37  of  the  Code  of  Civil  Procedare,  and  that,  in 
the  absence  of  a  speci"!  aukhority  on  this  behalf,  he  cannot  either 
sabscribe  or  verify  a  plaint  or  sue  for  the  enforcement  of  a  contract 
entered  into  by  him    on  behalf  of  his  principalH  .„  ,.,       109 

PUBLIC  POLICY. 

Agreements  between  legal  practitioners  and  their  clients  making  the 
remuneration  of  the  legal  practitioner  dependent  to  any  extent 
whatever  on  the  result  of  the  case  in  which  he  is  retained  are  illegal 
as  being  contrary  to  public  policy  ...  ...  ...  61,  F.  B. 

PUNJAB  ALIENATION  OF  LAND  ACT,  1900. 

Effect  of,  on  suits  for  possession  of  laiid  purchased  before  that  Act  came 
into  force.— Held,  that  the  provisions  of  the  Punjab  Alienation  of 
Lard  Act  do  not  apply  to  a  suit  of  a  vendee  for  the  possession  of 
land,  where  the  property  was  conveyed  by  defendant  to  him  and  the 
right  to  claim  possession  had  accrued  long  before  that  Act  came  into 
operation. 

liani  Nath  v.  Kerori  Mai  (88  P.  li.,  1904)  and  Nathu  Lai  v.  Jafar 
(20  P.  11,  1905)  referred  to  ...  ...  ...  ...         10 

Section  9  (3). 

1 .  Duty  of  Court  to  refer  mortgage  by  conditional  sale  to  Deputy  Com- 
missioner-if  made  by  a  member  of  an  agricultural  tribe — Refusal  of  Court 
to  recognize  a  party  as  a  viember  of  such  tribe  ivho  failed  to  prove  his 
assertion  no  ground  for  revision— Punjab  Courts  Act,  1884,  Section  70  (I) 
(a). — Although  it  is  the  duty  of  a  Court  to  refer  a  mortgage  of  laud 
by  way  of  conditional  sale  to  the  Deputy  Commissioner  under  Section 
9  of  the  Punjab  Alienation  of  Land  Act  if  it  was  made  by  a  member 
of  an  agricultural  tribe,  but  it  is  for  the  party  desiring  to  obtain 
benefit  of  that  enactment  to  allege  and  prove  that  he  is  a  member 
of  an  agricultural  ttibe.  The  mere  assertion  by  a  party  that  he 
is  so  and  the  refusal  of  the  Court  to  recognize  him  as  such  does  not 
amount  to  material  irivgularity  and  is  not  open  to  revision  by  the 
Chief  Court  under  Section  70  (1)  (a)  of  the  Punjab  Courts  Act,  1884  ...  4 

2.  Mortgage — Conditional  sale — Reference  by  Civil  Court  under 
sub-section  3  of  Section  9  of  Punjab  Alienation  of  Land  Act,  1900  — Refutal 
of  Deputy  Commissioner  to  take  action  after  the  non-acceptance  of  his 
proposal  by  the  mortgagor — Procedure  for  mortgagee — Regulation  XVII 
«/lRnfi-.PMma6    Alienation   of  Land   Act.  1900. -—^ A   morteacre   made 
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•PUNJAB  ALIENATION  OF  LAND  ACT,  1900-concld. 

before  the  commencemen  fc  of  the  Punjab  Alienation  of  Land  Act  by  an 
agricalturist  of  his  land  in  which  there  was  a  condition  intended  to 
operate  by  way  of  conditional  sale  and  still  current  was  brought  by 
the  District  Judge,  who  was  naoved  to  issue  a  notice  of  foreclosure 
under  Regulation  XVII  of  1806  after  the  Act  had  come  into  force,  to 
the  notice  of  the  Deputy  Commissioner.  The  mortgagee  accepted  the 
new  mortgage  as  proposed  by  the  Deputy  Commissioner  in  lieu  of  the 
original  one  but  the  mortgagor  refused.  The  Deputy  Commissioner 
thereupon  decided  that  nothing  further  coiild  be  done  and  returned  the 
reference  to  the  District  Judge.  Notica  of  foreclosure  was  then  issued 
and  after  the  expiration  of  the  year  of  grace  the  mortgagee  instituted 
a  suit  for  possession  as  owner. 

Beld,  that  in  these  circumstances  the  foreclosure  proceedings 
under  Regulation  XVII  of  1 806  were  not  barred  by  the  provisions 
of  the  Punjab  Alienation  of  Land  Act,  and  that  it  was  not  necessary 
for  the  Civil  Court  upon  the  institution  of  the  suit  for  possession 
to  refer  the  matter  again  to  the  Deputy  Commissioner  under  sub- 
section 3  of  Section  9  as  the  mortgage  had  then  ceased  to  exist  and 
the  mortgagee  had  become  ipso  facto  owner  of  the  property  by  pur- 
chase. 

The  interpretation  of  the  provisions  of  the  Punjab  Alienation 
of  Land  Act  applicable  to  the  subject   discussed  by  Johnstone,  J.      ...  93 

PUNJAB  COURTS  ACT,  1884. 

SiCTTON  40  (6). 

1.  Suit  to  declare  an  alienation  of  laiul  to  he  not  "binding  after  alienor  s 
deatJi— Value  for  purposes  of  further  appeal. 

See  Appeal  ...  ...  ...  ...  42, 60,  F.  B. 

Section  70  (1)  (a). 

See  Bevision. 
Section  70  (1)  (6). 

See  Bevision. 
Section  70  (5)  (i). 

Limitation  Act,  1877,  Section  12 — Applicability  of ,  to  application  under 
this  section^Deduction  of  time  requisite  for  obtaining  copies  of  the  judg- 
ment  and  decree  of  the  loiver  Appellate  Court — Sufficient  cause. 

See  Bevision  ...  ...  ...  ...  ...         20,  114 

Section  70  (6)  {iv). 

Competency  of  appellant  to  question  finding  of  fact. 
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PUNJAB  DESCENT  OF  JAGIRS  ACT,  1900. 
Section  8  (3). 

Assignment  of  land  revenue — Liability  to  attachment  in  execution  of 
decree. — Held,  that  tinder  clause  (3)  of  Section  8  of  the  Punjab 
Descent  of  Jagirs  Act,  1900,  a  sub-assignment  of  land  revenue 
made  with  the  sanction  of  Government  is  as  incapable  of  attach- 
ment in    execution   of   decree   as   the  assignment  itself. 

Section  8  of  the  Punjab  Def cent  of  Jagirs  Act,  1900,  is  not  limited 
to  assignment  solely  made  by  Government  but  also  includes  a  sub- 
assignment   made   by  the   original   assignees  ...  ...       117 

PUNJAB  LAND  REVENUE  ACT,  1877. 

SiCTION  70. 

Liability  of  fodder  to  attacliment  iti  execution  of  a  decree  against  an 
agriculturist. 

See  Attachment      ...  ...  ,     ....  ...  ...         82 

SiCTroN  158  {XVII). 

Common  land— Partition — Suit  for  declaration  that  land  was  not 
subject   to  partition. 

See  Jurisdiction  of  Civil  or  Revenue  Court  ...  ...       144 

PUNJAB  LAWS  ACT,  1872. 
Section  11. 

See  Pre-emption. 
Section  16  (c). 

See  Pre-emption    ...  ...  ra 

PUNJAB  LIMITATION  ACT,  1900. 

Alienation  by  male  proprietor  of  ancestral  land— Suit  by  after -born  son 
of  such  proprietor  to  o-ecover  possession  of  such  land-^ Limitation— Starting 
point  of— Punjab  Limitation  Act,  1900.— Held,  that  under  the 
provisions  of  the  Punjab  Limitation  Act  a  suit  by  a  son  of  a 
male  proprietor  governed  by  the  Customary  Law  of  the  Punjab 
to  recover  possession  of  ancestral  land  alienated  by  such  proprietor 
during  his  life-time,  must  be  instituted  within  twelve  years  from 
tho  date  on  which  the  aHonation  was  attested  by  the  Rpvenue 
Ofioer  in  Register  of  mutations  maintained  under  the  Punjab  Land 
Revenue  Act,  1887,  and  a  son  of  sunh  pDnrietor  bora  aftei  the 
date  of  such  alienation  is  not  exempted  from  its  operations  by 
Sectioi  7  of  the  Indian  Limitation  Act,  1877,  and  can  claim  no 
deduction  on  the  ground  of  his  minority,  as  when  once  time  begins 
..  to  ran   no  sabsequent  diaabilitv  to  sue  atons    it. 
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PUNJIB  LIMIT ATI05^  ACT,  1900-(concld.). 

Jawala  v.  Hira  Singh  (55  P.  B.,  1903),  and  Oanpai  v.  JDhani  Ravi 
(76  P.  B.,  1906)  referred  to. 

Govinda  Pallai  v.  Thayam  Mai  (14  M.  L.  J.,  209),  not  approved      ...       108 

Article  2. 

A  snit  on  the  death  of  the  widow  of  the  last  male  proprietor 
by  a  reversioner  for  possession  of  ancestral  land  alienated  by  the 
husband  of  the  widow  is  governed  by  Article  141  of  the  Indian 
Limitation   Act,  1877,   and    not   by   this   article  ...  ,„       145 

PUNJAB  MUNICIPAL  ACT,  1891. 

Section  92. 

And  Section  95 — Erection  of  a  neiv  building  —  Application  for,  including 
projections  on  a  street— 'Omission  of  Municipal  Committee  to  pass  orders 
thereon  within  six  loeehs — Applicant  not  entitled  to  presume  tacit  sanction 
provided  for  in  suh-section  5  of  Section  92  as  to  projection  or  encroachment. 
—Held,  that  where  sanction  for  the  erection  of  a  projection  or 
structure  overhanging  into  or  encroaching  upon  any  street  which 
requires  a  written  permission  under  Section  95  of  the  Punjab 
Municipal  Act,  1891,  is  applied  for  and  included  in  an  application 
for  the  erection  or  re-erection  of  a  building  provided  for  in  Section 
92,  and  the  Municipal  Committee  fails  to  pass  any  order  within 
six  weeks  after  the  receipt  of  a  valid  notice  under  sub-section 
1  of  Section  92,  the  person  interested  in  such  application  is  not 
warranted  under  sub-section  5  of  that  section  to  erect  such  projection 
and  cannot  be  deemed  to  have  obtained  the  necessary  sanction  in 
respect  thereto.  The  tacit  sanction  provided  by  sub-section  5  covers 
only  erections  or  re-erections  of  buildings,  but  does  not  also  cover 
a  projection  or  structure  overhanging  into  or  encroaching  upon  any 
street  or  road  ...  ...  ...  ...  ...         62 

SiCTioN  120  E. 

See  Municipal  Committee  ...  ...  ...  ...         6g 

PUNJAB  PRE-EMPTION  ACT,  1905. 

Punjab  Pre-emption  Act,  \^0h— 'Application  of,  to  rights  accrued  before 
that  Act  came  into  force — Betrospective  enactment. — Held,  that  the 
Punjab  Pre-emption  Act,  II  of  1905,  is  a  retrospective  enactment, 
and  as  such  affects  causes  of  action  which  accrued  or  were  acquired 
before   it   came   into   operation    ...  ...  ..  ...  30 

Section  4. 

And  Section  3  (5) — Pre-emption— Agreement  creating  right  of 
ocGapancy—^'^ale — Perpetual  lease  -^Held,  that  an  agreement  by  which 
a     landowner   created    a   right. of  occupancy   in    another   person   in 

ftr>nairlaT»i».f.ir»n      r»f     mrinAir     ■naxrmank:     nlna    a.nniia.1      rAnf.  and   aarvinAil  tk.r\t\ 
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PUNJAB  PRE-EMPTION  ACT,  1905— (concJd.). 

whereby  a  ri^lifc  of  reversion  on  the  happening  of  a  certain  event 
was  expressly  stipulated  for  is  not  a  sale  within  the  meaninpf  of 
Sections  3  (5)  and  4  of  the  Punjab  Pre-emption  Act,  1905,  and 
cannot   therefore  be   the  subject  of   pre-emption  ...  ...       136 

Section  11. 

See  Pre-emption    ...  ..,  ...  ...  ...       IQl 

Section  12. 

Onstom  of  pre-emption  exists  in  respect  to  shops  in  villages  subject 
to  the  provisions  of  this  section      ...  ...  ...  ...         go 

SiCTION  13  (2), 

This   section  is  inapplicabe  to  shops  in  villages  ,„  ...         ftO 

Section  14.  ' 

This  section  deals  with  several  pre-emptors  claiming  in  respect 
of  the  same  property  but  does  not  provide  for  the  case  of  a 
pre-emptor  claiming  against  a  vendee  who  has  equal  rights 
with   him  ...  ...  ...  ...  ...  ...         83 

Section  28. 

1.  This  is  not  a  substantive  section,  it  only  provides  a  period 
of  one  year  from  the  lUh  May  1905  during  which,  in  spite  of 
the  shorter  period  provided  by  Section  29,  parties  might  exercise 
rights  of  pre-emption  which  had  already  accrned  to  them  and 
which  might  be  barred   under  the  latter  section  ...  ...       131 

2.  It  applies  to  every  suit  where  the  right  to  sue  for  pre-emption 
had   not   expired   at  the  date  of  the  commencement  of  the  Act. 

The  fact  that  where  under  the  old  Act  a  special  custom  for  the 
enforcement  of  a  right  was  required  to  be  substantiated  by  a 
plaintiff,  the  new  Act  relieves  him  of  the  burden  of  proving  that 
custom  and  confers  those  rights  on  him  by  Statute,  has  no 
effect  as  on  the  applicability  of  the  section  to  rights  which  were  not 
barred   by    the   law  of  limitation  at  its  commencement  ...       143 

Section  29. 

This  is  the  substantive  section  fixing  the  period  of  limihation,  and 
by  Section  2  (3)  it  applies  to  every  claim  to  the  right  of  pre-emption 
whether  that  right  has  accrued  before  or  after  its  commencement  ...       131 

PUNJAB  TENANCY  ACT,  1887. 

SEonoN  4  (1). 

Ghair-mumhin  land  outside  the  ahadi  and  attached  to  a  well  upon 
which  khurlis  are  built  and  bhusa  ia  stacked  is  "  land  "  within  the 
meaning  of  this  clause  ,,,  „,  ^^^  ^         12 


INDEX  OF  CIVIL  CASES  REPORTED  IN  THIS  VOLUME.  xlvii 


TJie  references  are  to  the  Sos.  given  to  the  cases  in  the  "  Record, 


No. 
PUNJAB  TENANCY  AOT,  1887- (conoid.). 

StCTION  59. 

See  Occupancy  Rights. ..  ...  ...  ...  >..         76 

1.  Right  of  reversioner  to     restrain   alienation  of  occupancy  rights. 

See  Occupancy  Rights  ...  ...  ...  ...         98 

2.  And  Sections  111,  112 — Succession  to  occupancy  rights — Common 
ancestor  not  occupying  land— Entry  in  Wajib-uI-arZ  over-riding  provisions  of 
law. 

See  Occupancy  Rights     ...  ...  ...  ...         .^       130 

Section  77  (3)  (i). 

Common  land-— Partition — Suit  for  declaration  that  land  teas  not  tuhjeci 
to  partition. 

See  Jurisdiction   of  Civil  or  Revenue    Court  ...  ,„       144 

SEcnoN  77  (3)  (j). 

Kudh'x  kamini  is  a  "  village  cess  "  withia  the  meaning  of  this    section         95 
Section  77  (3)  («)• 

^Qe  Jurisdiction  of  Civil  or  Revenue  Court  ...  , 41 

Section  100. 

Reference  to  Chief  Court — Validation  of  proceedings  where  there  had  been 
no  mistake  as  to  jurisdiction. — Where  a  comrDissionei",  ou  appeal,  in  a  suit 
which  as  framed  was  cognizable  by  a  Revenue  Court,  after  coming  to  the 
conclusion  that  the  plaintiff  had  failed  to  substantiate  his  claim  as  laid 
down,  bat  that  on  the  facts  as  proved  he  could  have  brought  a  suit 
on  a  different  cause  of  action  which,  would  be  cognizable  by  a  Civil 
Court,  referred  the  case  to  the  Chief  Court  with  a  sugg^estion  that  the 
decree  of  the  Assistant  Collector  might  be  registered  as  the  decree  of 
the  District  Judge  :  held,  that  the  suit  as  framed  being  exclusively  cog- 
nizable by  a  Revenne  Court,  and  there  having  been  no  mistake  as  to 
jurisdiction  the  reference  did  not  fall  within  the  scope  of  Section  100 
of  the  Pun3ab  Tenancy  Act,  and  consequently  the  Chief  Court  was  not 
competent  to  order  the  decree  of  the  Assistant  Collector  to  bo  registered 
as  that  of  the  District  Judge  ...  ...  .,,  ,^,         45 


Q 


QUESTION   OF  FACT. 

See  Revision 
QUESTION  OF  LAW. 
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R 

RAILWAYS  ACT,  1890. 

Section  75  (1).  * 

Passenger^s  Ivggage  hooJced  ly  Ivgqage  von — Lialiliiy  rf  a  liailuay 
Company  as  carrier  of  articles  of  special  lahie.^-Eeld,  ihst  a  Bailwey 
CcmpaDy  is  nc't  liable  for  tfce  loss  of  a  box  coDtainiDg  gold  and  silver 
orrairieuts  and  GoverEment  Currency  Notes  of  the  value  of  over  Rs. 
100  which  had  been  entrusted  to  it  for  conveyance  in  the  luggage  van 
by  a  passenger  who  had  not  made  the  declaration  pi  escribed  by 
Section  75  (I)  of  the  Indian    Railways  Act,  1890. 

The  terms   "parcel"  or   "package"   in  Section   75(1)   included  a 
passenger's  luggage       ...  ...  ...  ...  ...         73 

REDEMPTION. 

See  Equity  of  Redemption. 

Mortgagee  obtaining  money  decree  against  his  mortgagor  not  allowed  to 
purchase   equity     of    redemption  in  the  property     mortgaged    to     him. 

See  Equity  of  Redemption         ...  ...  ...  ...  2 

REGISTRATION  ACT,  1877. 
Section  17  (6)  (i). 

For  the  purposes  of  Section  525  of  the  Code  of  Civil  Procedure 
an  award  of  arbitrators  privately  appointed  by  the  parties  even 
if  it  effects  paitition  of  joint  immovable  property  of  over  Rs.  100 
in  value  and  is  signed  by  the  parties  to  signify  iheir  acceptance  of  the 
same  does  not  require  registration  and  can  be  filed  and  made  a  rule  of 
Court  ...  ...  ...  ...  ...  ...         84) 

REGULATION  VII  OF  1901. 

Section  87  A. 

Jurisdiction  of  Chief  Court  to  hear  Civil  appeals  transferred  by 
Judicial  Commissioner  of  North- West  Frontier  Province. 

See  Chief  Court      ...  ...  ...  ...  ...        60 

REGULATION  I  OF  1906. 

See  Chief  Court  ...  ...  ...  ...         60 

RELIGIOUS  INSTITUTION. 

Religious  institution — Mahant— Smi^  relating  to  appoint ment  and 
removal  of — Right  to  sue  without  obtaining  sanction — Civil  Procedure 
Code,  1882,  Section  539. — Held,  that  a  suit  for  the  removal  of  the 
incumbent  mahant  of  a  dharmsala  who  has  misbehaved  as  mahant  and 
misused  the  funds  of  the  institution  and  for  the  appointment  of  the 
plaintiff  in  his  place  falls  within  the  scope  of  Section  639  of  the  Code  of 
Civil  Procedure  and  is  not  maintainable  without  obtaining  previous 
sanction  of  the  Collector  to  the  iastitatioa  of  such   suit  ...        73 
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RELINQUISHMENT  OF  OR  OMISSION  TO  SUE  FOR  PORTION  OF  CLAIM. 

See  Oanse  of  Action  ...  ...  ...  ...         28 

RES  JUDICATA. 

1.  Suit  by  mortgagor  for  redemption — Dismissal  cf  suit  for  default^ 
Subsequent  B2iit  for  the  same  object — Maintainability    of  such  suit. 

See  Civil  Procedure  Code,  1882,  Section  102  ...  ...         43 

2.  Res  jvidio&ia,—  Alienat-ion  by  widow — Suit  by  reversioner  to  have 
such  alienation  declared  null  and  void—  Compromise  of  such  suit  betiveen 
the  widow  in  possession  and  the  reversioner— Subsequent  suit  by  the  son  of 
such  reversioner — tJstoppel.'— Where  a  person  entitled  to  object  to  an 
alienation  made  by  a  widow  brought  a  suit  to  have  such  alienation 
declared  mill  and  void  and  nltiraafcely  entered  into  a  compromise  in 
good  faith  with  the  widow  held  that  he  and  his  successors  in  title  were 
bound  by  it  and  that  a  similar  suit  by    the    son    of    such  reversioner 

was  barred  by  the    rala  oi  res  judicata  ...  ...  ...         37 

3.  Rps  judicata — 'Suit  for  declaration  of  ownership  of  land  by  pur- 
chase— Dismissal  of  suit  on  merits— Subsequent  suit  for  possession  by  same 
plaintiff  as  heir — Different  causes  of  action— Civil  Procedure  Code,  1B82, 
Section  18. — Held,  that  the  dismissal  of  a  suit  for  a  decUratinn  that 
the  plaintiff  was  the  sole  owner  in  possession  of  certain  laud  by 
purchase  is  not  ?-es  judicatain  a  sabseqaent  suit  brought  for  the 
possession  of  the  same  property  on  the  ground  that  the  plaintiff  was 
entitled  to  the  said  land  not  as  an  owner  but  as  heir  and  adopted  son 
of  the  last  male  owner  inasmuch  as  his  title  as  an  heir  being  an 
inconsistent  claim  could  not  have  formed  an  alternative  ground  of 
attack  in  the  former  suit  without  creating  confnsion. 

Although  a  party  is  bound  to  put  forward  all  grounds  of  attack  as 
have  reference  to  the  same  cause  of  action,  but  where  several 
independent  grounds  are  available  to  him  he  is  not  bound  to  unite  them 
allinonesuit  ...  ...  ...  ...  ...         55 

4.  Rea  judicata — Matter  directly  and  substantially  in  issue  — 
Unnecessary  finding — Pro  form&  defendants  —Civil  Procedure  Code,  1882, 
Section  IB. — "A"  died  leaving  four  sons  and  six  daughters.  One  of  the 
four  sons  brought  a  suit  impleading  all  his  brothers  and  sisters  for 
partition  and  possession  of  a  one-fourth  share  in  the  deceased's 
property,  first  by  enforcement  of  an  award  against  his  brothers 
and  sistt^rs,  the  \at<er  having,  according  tp  his  contention, 
consent^'d  to  the  reference,  and  failing  that  for  partition  (a)  under  a 
custo  n  by  which  danjjrh'eis  «eie  excluded  from  inheritance  and  (6),  if 
no  cn-t«)m  was  piovt'd,  in  accoiH«nce  with  the  personal  law  of  the 
patie,-.  ThnC^iurt  found  that  the  sons  were  b"und  by  the  Hward,biit 
th  it  the  daughteis  had  been  duptd  it  to  signing  an  «greement  consent- 
ing to  the  reference  and  were  therefore  not  bound  by  the  award.  It 
then  took  up  the  qae&tion  of  the  rights  of  the  daughters,  and  came  tQ 
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RES   JUDICATA— (concld.). 

the  conclasion  that  they  were  excluded  by  custom,  and  cnnBequently, 
their  consent  to  the  reference  being  imniaterifll,  deci'eed  snb8tauti»llj 
in  accordarce  with  the  award. 

No  declaration  against  the  daughters  was  prayed  for  or 
given  in  the  decree.  No  patt  of  the  property  in  dispute  was 
alleged  or  found  to  be  in  their  possession,  cor  were  they  required  by 
the  decree  to  surrender  any.  Subsequently  four  out  of  the  six  daughters 
instituted  separate  suits  for  possession  by  partition  of  their  shares  of 
the  estate  left  by  the^r  deceased  father  in  accordance  with  Mnhamma- 
dan  Law.  The  defence  pleaded  that  the  suit  was  res  jtidicata  under  the 
decree  in  the  previous  cause,  inasmuch  as  it  was  thereby  found  that 
daughters  were  esclnded  by  cnstora,  and  as  they  did  not  appeal  from 
that  adjudication  it  had  become  final. 

Held  by  a  majority  (Johnstone,  J.  dissenting)  that  on  the  facts  &s 
found  the  suit  was  not  barred  either  under  Section  13  of  the  Code  of 
Civil  Procedure  or  on  the  general  principles  of  res  judicata,  the  issue 
relating  to  daughter.s' right  in  the  former  judgment  being  unneces- 
sary for  the  decision  of  tho  case  on  the  ground  on  which  it  proceeded, 
viz.,  the  award  being  binding  on  the  bi others  who  had  all  the  property 
in  suit  in  their  posst  ssion,  and  not  being  raised  by  the  ple«dingg, 
BU'-h  rights  not  being  in  question  in  the  claim  upon  the  award,  but  by 
the  Oonrt  gratnitonsly  after  ir,  had  held  the  aw«rd  to  bo  bmdmsr  on 
the  brothers ;  at'd  tfiat  the  finding  on  it  could  consequently  not  he 
pleaded  as  a  bar  to  the  present  suit. 

Held,  also,  that  a  party  setting  up  a  plea  of  "res  judicata  is  bound  to 
establish  it,  and  the  Court  <^orapotent  to  examine,  wneihfT  the  point 
was  necessary  for  the  decision  of  thecase  upon  the  ground  upon 
which  the  final  decision  ultimately  proceeded  and  was  directly  in 
issue  in  the   former  litigation 

5.  Bes  judicata — Court  of  jurisdiction  competent  to  try  subsequent 
suit— Civil  Procedure  Code,  1881,  Section  lii.—Ueld,  that  for  the 
purposes  of  Section  1.3  of  the  Code  of  Civil  Procedure,  the  com- 
potency  of  a  Court  to  try  such  suh-equent  suit  or  the  suit  in  which 
such  issue  has  been  subsequently  raised  as  compared  with  another  is 
not  affected  by  the  circumstance  that  in  one  case  an  appeal  lies  in  the 
first  instacce  to  the  Divisional  Court  and  from  that  Court  to  the  Ohi»,f 
Court,  and  in  the  other  dincfcly  to  the  Chief  Court,  and  therefore, 
the  decree  in  one  operates  as  res  judicata  in  the  other     ... 

REVERSIONER. 

See  Assignment    of  Chose  in  Action         ,,,  ...      ' 

See  Custom— Alienation. 
See  Hindu  Law — Alienation. 
See  Occupancy  rights. 
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1.  Gtvil  Procedure  Code,  1882,  Sections  462,  b06-'Arhitr>tw)t—' 
Atijard— Decree  on  judgment  in  ncco'd'ince  with  an  award — Reference  h-y 
g^iardtan  >^d  litem  of 'I  minor  ivitJiotct  leave  of  Court  —  Admissibility  of 
objection  denying  validity  of  reference  on  revision — Mortgage  —  Conditiondl 
sale  — Duty  of  Oonrt  to  refer  to  Deputy  Commissioner  if  made  by  a 
meviber  of  an  agricultural  tribe — Punjab  Alienation  of  Land  Act,  1900, 
Section  9 — Refusal  of  Court  to  recognize  a  party  as  a  me  r.ber  of  such  tribe 
ivho  failed  to  prove  his  assertion  no  ground  for  revision — Punjab  Courts 
Act,  1884,  Section  70  (I)  (a). — -ReJd,  that  a  decree  passed  in  accordance 
with  an  award  ra^de  under  (/hapter  XXXVIl  of  the  Code  of  Civil 
Procedurp,  1882,  on  a  reference  to  arbitration  in  the  course  of  a  suit 
cannot  be  set  aside  ou  revisiou  ou  the  ground  that  some  of  the 
defendants  being  minors  referottce  could  nob  be  made  by  their 
gnardinns  ad  litem  without  obtaining  express  sanction  of  the  Court 
under  Section  462,  especially  where  the  objection  was  neither  raised 
in  the  Court  below  nor  entered  i:i  the  objections  filed  against  the 
award  within  the  period  prescribed  under  Article  158  of  the 
Limitation  Act. 

Lakshmana  Chetti  v.  Chrinathambi  Chetti  (I.  L.  R.,  XXIV  Mad., 
326).  Hira  v.  Dina  (37  P  R,  1895),  MalaJc  Sorab  v.  Anokh  Rai  (18  P. 
B.,  1891,  F.  B.)  and  Hardco  Sahai  v.  Oouri  Shankar  (J.  L.  R.,  XXVIII 
All.,  35)  referred  to. 

Although  it  is  the  duty  of  a  Court  to  refer  a  mortgage  of  land  by 
way  of  conditional  sale  to  the  Deputy  Commissioner  under  Section  9  of 
the  Punjab  Alienation  of  Land  Act  if  it  was  made  by  a  member  of  au 
Bgrioultnral  tribe,  but  it  is  for  the  party  desiring  to  obtain  benefit  of 
that  enactment  to  allege  and  prove  that  he  is  a  member  of  an  agricul- 
tural tribe.  The  mere  assertion  by  a  party  that  he  is  so  and  the  refusal 
of  the  Court  to  recognize  him  as  such  does  not  amount  to  material 
irregularity  aud  is  not  open  to  revision  by  the  Chief  Court  under  Sec- 
tion 70(1)  (a)  of  the  Punjab   Courts    Act,     1884  ...  ...  4 

2.  Power  of  Chief  Court  to  revise  findings  on  facts  relnting  to  question 
of  jurisdiction.— Held,  also,  that  the  Chief  Court  is  fully  competent  to 
con-'ider  on  the  revision  side  the  correctness  of  an  Appellate  Court's 
findings  on  the  facts  relative  to  the  question  of  jurisdiction  of  that 
Court  to  entertain  the  appeal. 

Roebuck  v.  Henler^on  (54  P.  R.,  1896),  referred  to  ...  ...  12 

3.  Revision  -  Competency  of  appellant  to  question  finding  of  fact  - 
Punjab  Courts  Act,  1884,  Sectiwi  70  (2)  (b)  (iv). — When  an  iij)plica';ion 
has  been  admitted  under  Section  70(2)  (6)  (u-)  of  the  Punjab  Courts 
Act,  1884,  it  is  not  open  to  the  appellant  to  question  either  the  validity 
or  the  soundness  of  the  findings  of  facts  arrived  at  by  < ho  Lower 
Appellate  Court. 

The  question  that  whether  a  deed  of  transfer  which  ou  the  face  of 
it  purported  to  be  one  of  mortgage  was  in  reality  what  it  purported 
to  be  or  a  sale  in  a  Question  of  fact  aud  not  of  law  ...  ...         lA 
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Ko. 


4.  Applkahility  of  Section  12  of  Indian  LiniitaUon  Act,  1877,  to 
application  under  Section  7U  (b)  of  the  Punjab  Courts  Act,  1884: — Deduc- 
tion of  time  requisite  for  obtaining  copies  of  the  judgment  and  decree  of  the 
Lower  Appellate  Court — Sufficient  cause — Punjab  Courts  Act,  1884,  Section 
70  (b)  {ij—Held,  tlirtt  Section  12  of  the  Limitation  Act,  1877,  does  not 
apply  in  computing  the  periods  of  limitations  prescribed  for  an  applic- 
fltion  under  Section  70  (6)  of  the  Punjab  Courts  Act,  1884,  and  there- 
fore the  time  requisite  for  obtaining  copies  of  the  judgment  and  decree 
of  the  Lower  Appellate  Court  cannot  bo  deduoted  in  computing  the 
periods  laid  down  by  clause  {i)  of    Section  70  (6)  of  that  Act. 

Held  also,  that  the  time  spent  in  obtaining  such  copies  which  as  a 
fact  were  received  by  the  petitioner  long  before  the  expiry  of  the 
prescribed  period  is  not  a  sufficient  cause  within  the  meaning  of  Section 
70  (6)  (*)  for  admitting  an  application  after  the  ordinary  period  of 
limitation  has  expired...  ...  ...  ...  ...  20 

5.  Bevision — Pow^r  of  Chief  Court  to  interfere  on  questions  other  than 
in  respect  of  lohich  the  application  ivas  admitted — Punjab  Courts  Act,  1884, 
Section  70  (1)  (b)  v'iO- — Udd,  that  under  clause  (Hi)  of  the  proviso  to 

.  Section  70  (1)  (b)  uf  the  Punjab  Courts  Act,  1884-,  the  Chief  Court 
cannot  exercise  its  levisioual  powers  except  in  regard  to  those  points 
in  respect  of  which  the  applic:itiou  under  Section  70  (1)  (b)  has 
been  admitted  ...  ...  ...  ...  ...         65 

6.  A  complete  misapprehension  of  the  powers  of  an  executing  Court 
and  the  disregard  of  the  imperative  rules  of  procedure  resulting  for 
instance  in  setting  aside  a  sale  in  execution  of  a  money  decree 
where  no  objection  to  the  sale  had  been  raised  under  Section  311,  is 
a  material  irregulaiity  within  the  meaning    of  clause  (A)  of  Section 

70  (1)  of  the  Punjab  Courts  Act,  1884  ...  92 

7.  Revision— Dismissal  of  application  for  default— Power  of  Court  to 
restore  such  application  Sufficient  cause— Civil  Procedure  Code,  1882, 
Sections  lOG,  Q^T.—Held,  that  Section  103  of  the  Code  of  Civil 
Procedure  applies  by  virtue  of  the  provisions  of  Section  647  to  an 
application  for  revision  dismissed  for  the  default  of  the  petitioner, 
and  that  the  non-appearance  of  the  counsel  on  behalf  of  a  jMrda- 
nashin  lady  owing  to  an  unusual  combination  of  circumstances  is  a 
sufficient  cause  for  setting  Hside   the  default. 

Court  of  Wards  v.  Fatteh  Singh  (109  P.    P.,  1882),  dissented  from  ...     97 

8.  Section  12  of  the  Limitation  Act,  1877,  applies  to  applications 
under  Section  70  (6)  of  the  Punjab  Courts  Act,  1884,  and  that  there- 
fore the  time  requisite  for  obtaining  copies  of  the  judgment  and 
decree  of  the  Lower  Appellate  Court  is  to  be  excluded   in  computing 

the  period  laid  down  by  clanso  («')  of  Section    70  (6)  of  that  Act         ...  \l4t 

9.  Finding  on  one  issue  even  when  sufficient  dues  not  preclude  a  Ccturt 
from  determining  the  other  issues  raised— Revision— Interference  with 
exercise  of  jurisdictioon  —  Civil  Procedure  Code,  1882,  Section  204 
'-Punjab  C'ourto  Act,   1884,    Section  70. — Held,  in  a  case    where    a 
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Court  in  the  exercise  of  tbo  discrttiou  conferred  on  it  by 
Section  204  of  the  Code  of  Civil  Procedure  had  proceeded  to 
give  a  decision  upon  all  the  issues  framed  by  it,  though  its 
finding  on  a  particular  issue  was  sufficient  for  the  disposal  of  the 
case  so  far  as  the  Court  itself  was  concerned  that  in  adopting 
such  a  c)ur8e  the  Court  had  not  acted  either  with  material  irregularity 
or  in  excess  of  its  jurisdiction  or  without  jurisdiction  within  the 
meauinj?  of  Section  70  of  the  Punjab  Courts  Act,  and  its  order  was 
consequently  not  subject  to  revision  under  that  section     ... 

10.  Defect  of  jurisdiction — Revision — Punjab  Courts  Act,  1884, 
Section  70  (a).  —  Bcld  that  where  it  appears  that  an  inferior  Court 
has  heard  an  appeal  which  was  entertainable  by  a  superior  Court,  the 
Chief  Court  is  not  bound  to  interfere  under  its  re  visional  powers 
unless  failure  of  justice  has  resulted  from  such  defect     ... 


RIGHT  OF  APPEAL. 


Pre-emption — Decree  m  favor  of  pre-emptor — Payment  of  purchase 
money  into  Court — Withdraival  of  such  money  by  vendee — Effect  of  such 
withdrawal— Hi  yht  of  vendee  to  maintain  appeal   on  substantive  right. 

See  Appeal  ...  ...  ...  t.t  ».. 

BIGHT  OF  SUIT. 

1.  Power  of  a  reversioner  out  of  possession  to  assign  his  interest  after 
devolution  of  inheritance — Bight  of  assignee  to  sue  for  possession. 

See     assignment  ...  ...  ...  

2.  Award  of  arbitrators  set  aside  as  void'^Bight  to  institute  regular 
suit  to  enforce  such  award . 

See  Civil  Procedure  Code,  1884,  Section  523 

3.  Settlement  on  behalf  of  a  Muhammadan  minor  by  his  brothers — 
Competency  of  minor  to  repudiate  through  a  next  friend  such  settlement 
icithout  restcnng  other  party  to  position  he  occupied  at  time  of  arrangement 
— Maintainability  of  suit 

Bee  Minor  ...  ...  ..•  •••  ••• 

4.  Religious  institution— ll&h&nt-- Suit  relating  to  appointment  and 
removal  d/—  Right  to  sue  without  obtaining  sanction— Civil  Procedure 
Code,  1882,  Section  539.— i/eW  that  a  suit  for  the  removal  of  tbo 
incumbent  mahant  of  a  dharmsala  who  has  misbehaved  as  mahant  and 
misused  the  funds  of  the  institution  and  for  the  appointment  of  the 
plaintiff  in  his  place  falls  within  the  scope  of  Section  539  of  the  Code 
of  Civil  Procedure  and  is  not  maintainable  without  obtaining 
previous  eanction  of    the  Collector  to  the   institution  of  such  suit    ... 
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Ko. 
aiOHT  OP  SUIT-(coDcld.)." 

5.  In  matters  of  alienation  a  widow  in  possession  of  fielf*acqnired 
immovable  property  of  her  husband  is  subject  to  the  same  restrictions 
as  if  the  property  were  ancestral  and  the  existence  of  a  daughter 
does  not  preclude  a  near  reversioner,  such  as  a  first  cousin,  from 
contesting  an  alienation  effected  by  such  a  widow  ...  ...        103 

6.  Gonsent  to  action  against  public  charities  —  Court  cunnot  entertain 
suit  asTiing  relief s  not  included  in  the  consent—  Civil  Procedure  Code, 
1882,  Section  to9. — Held,  that  the  provisions  of  Section  539  of  the 
Code  of  Civil  Procedure  are  express  and  are  to  be  strictly  adhered  to, 
and  a  Court  cannot  entertain  an  action  unless  it  is  limited  to  mat- 
ters included  in  the  sanction   of  the  Collector. 

An  action  for  the  removal  of  amahant  and  that  the  public  be  given 
authority  to  make  a  new  appointment  cannot,  therefore,  be  entertaiced 
where  the  sanction  granted  was  to  remove  the  present  mahant  and  to 
appoint  a  new  mahant  in  his  place,  as  the  subject  of  the  suit  was  for 
appointment  by  the  public,  whereas  the  Collector's  consent  was  for  an 
appointment  by  the    Court  ...  ...  ...  ...       1 10 

7.  Bight  of  suit— 'Party  without  right  or  interest  in  subject  matter  — 
Maintainability  of  fiuit  by — Unnecessary  trial  of  issues  concerning  privde 
affairs  of  parties. — A  testator  governed  by  Hindu  Law  bequeathed  all 
his  real  and  personal  estate  in  the  absence  of  a  son  to  hia  widow  for 
life,  and  after  her  death  to  her  daughter's  son  and  in  default  of  snch 
issue  it  was  to  revert  absolutely  to  the  fii'st  taker  and  expressly  desired 

.-that  neither  his  brother  nor  any  of  his  family  should  under  any  circum- 
stances inherit  or  interfere.  The  testator  died  and  left  surviving  him 
his  widow  and  a  minor  daughter.  Some  five  months  later  the  widow 
announced  the  birth  to  her  of  a  posthumous  son  Thereupon  the  brother 
of  the  testator  sued  for  a  declaration  that  the  alleged  newly  born  child 
was  not  the  lawful  sou  of  the    testator. 

Held,  that  as*  by  the  terms  of  the  will  the  plaintiff  had  no  due  right 
or  interefit  of  any  kind  in  the  estate  of  the  testator  he  being  neither  an 
immediate  nor  a  prospective  reversioner,  the  suit  was  not  maintainable. 

In  such  circumstances  the  unnecessary  trial  of  issues  concerning 
private  affairs  of  pai-ties  should  bo  avoided,  and  the  Courts  must  see 
that  unscrupulong  .  persons  in  plaintiff's  p>;^ition  are  not  allowed  to 
unnecessarily  drag  into  publicity  private  matters  with  which  the  case 
is  not  directly  concerned.  In  the  present  case  there  was  no  occasion 
for  taking  evidence  on  the  points  whether  the  boy  was  a  supposititious 
child,  or  whether  the  testator  and  his  wife  had  the  capacity  to  beget  a 
child. 

Rule  of  construction  of  Hindu  wills  considered  ...  ...       139 


SALE  IK  EXECUTION  OP  DECREE. 

1.  It  is  illegal  for  a  Court  to  set  aside  a  sale  by  auction  under  a 
decree  and  then  without  further  proclamation  and  a  further  regular  sale 
i. n  j.1,^  «.,.^«ci-+.tT  frt  flm  dfifTRR. holder  or  auv  other  nersou  ..,         25 
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SALE  IN  EXROLF TION  OF  DECREE— (concld.). 

2.  Sale  in  execution  of  decree — Effect  of  sale  when  not  set  aside  either 
under^ection  310  A  or  811 — Competency  of  executing  Court  to  alloto  time 
to  judgnent-dehtor  to  raise  amount  of  decree  after  such  sale — Civil  ProcC' 
dure  Code,  1882,  Sections  305,  310  A,  iiU.  —  Held,  that  where  immovable 
property  has  once  been  sold  in  exeoation  of  a  monpy  decree  the  execut- 
iocr  Ooort  has  no  authority  to  allow  time  to  the  jadgraent-debtor  to 
enable  him  to  raise  the  amount  of  the  decree  by  a  private  transfer  of 
th(^  property  or  otherwise  as  provided  by  Section  305  of  the  Code  of 
Civil  Procedure;  and,  if  such  a  sale  is  not  set  aside  either- under  Section 
3  '.0  A  or  3 1 1  of  the  Code,  the  Ooart  has  no  option  but  to  confirm  the 
sale  as  provided  by  Section  312 

SMALL  CAUSE  COURTS  ACT,  1887. 

Schedule  II,    Article  35  (g). 

See  Small  Cause  Court,  Jurisdiction  of      ...  ,.,  .,, 

SMALL  CAUSE  COURT,  JURISDICriON  OF. 

1.  Suit  for  damages  for  breach  or  betrothal  contract — Small  Cause 
Courts  Act,  18S7,  Schedule  II,  Article  35  (g).--Beld,  that  a  suit  for 
damages  for  broach  of  a  betrothal  contract  comes  within  clause  (g)  of 
Arricle  35  of  the  second  schedule  to  the  Provincial  Small  Cause  Courts 
Act,  and  as  sach  is  excepted  from  the  jui  isdiction  of  a  Court  of  Small 
Causes  ...  ...  ...  ...  „,         ,., 

2.  Attachment  of  immoveable  property  before  judgment— Compensation 
for  erroneous  attachment —Civil  Procedure  Code,  1882,  Section  491— 
Aiiplicability  of  to  Small  Cause  Courts^ Held,  tliafc  a  Court  of  Small 
Causes  has  no  jurisdiction  to  award  com oensadon  undr-r  Secti-on_49l, 
Civil  Procedure  Code,  for  an  eironeous  attichment  before  judgment  of 
immoveable  property  as  it  is  excepted  by  the  Second  Schedule  to  the 
Code  from  attachment  by  such  a  Court  ...  .     ... 

SPECIFIC  RELIEF  ACT,  1877. 

Skction  42. 

See  Declaratory  Decree,  Suit  for. 

STAY  OF  EXECUTION. 

See  Execution  of  Decree. 

SUCCESSION  CERTIFICATE    ACT. 

Section  7. 

Siincession  certificate—Bival  claimants  -  Competency  of  Court  to  refuse 
to  either  claimant  —Procedure  -Succession  Certificate  Act,  l^SQ,  Section  7. 
— Held  that  undec  Seotion  7  of  the  Succession  Certificate  Act,  1889,  a 
District  Court  is  b)and  if  there  are  more  apolicauts  than  one  to 
determine  with  all  convenient  speed  to  whi'^h  of  the  rival  claimanta  a 
certificate  should  be  granted,  taking  from  the  grantee  suoh  security  as 
may  appear  necessary. 
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SUCCESSION  CERTIFICATE  ACT-(concld.). 


SUIT. 


TRUST. 


No. 


It  is  not  competent  to  such  Court  to  refuse  to  adjudicate  merely  be- 
cause difficult  questions  of  law  or  fact  arise  or  tbe  matter  is  in  issue  in 
a  regular  suit  ...  ...  •••  •••  •••       ^^"^ 


Date  of  institution  of. 
See  Limitation  Act,  1877,  Section  A  ...  ...  ...       123 

T 


Suit  hy  settler  against  trustee  on  failure  of  the  object  of  a  trust  to  recover 
frtist  funds  for  himself — Starting  point  of  limitation. 

See  Limitation   Act,    1877,    Section  10  ...  132 


VALUATION  OF  SUIT. 

1.  Siiit  to  declare  an  alienation  of  land  to  he  not  binding  after  alienor*s 
death — Value  for  purpose  of  further  appeal — Punjab  Courts  Act,  1884, 
Section  40  (fc). 

See   Appeal  ...  ...  ...  ..  ...         42 

2.  Suit  to  declare  an  alienation  of  land  to  be  not  binding  after  alienor's 
death— Value  for  purpose  of  further  appeal — Punjab  Courts  Act,  1884, 
Section  40  (fc). 

See  Appeal  ...  ...  ...  ...  ...        60 

VENDOR  AND  PURCHASER. 

1.  Purchaser  bound  to  pay  interest  on  purchas-emoney  loithheld  by  him. 

See  Interest  ...  ...  ...  ...  .„        149 

2.  Vendor  and  purchaser — Personal  covenant  of  indemnity  against 
defective  title — Acquisition  <f  property  by  pre-emptor — Defective  title — 
Bight  of  pre-emptor  to  enforce  covenant  against  original  vendor.  —  Held, 
that  a  personal  covenant  of  indemnity  in  a  deed  of  8;ile  under  which  a 
vendor  guarantees  his  titlo  in  the  property  conveyed  8ol>-ly  to  the 
oiiginal  vendee  and  in  which  he  agrees  to  indemiiify  that  vendee  if 
disturbed  by  adverse  claims  cannot  bo  held  to  enmn  for  the  benefit  of 
a  pre-emptor  who  succeeds  in  obtaining  a  decree  fur  possession  by 
pre-emption...  ...  ...  ..  ...  ...       141 

VILLAGE  CESS. 

Kudhi  hamini  is  a  Tillage  cess  within  the  meaning  of  Section  77  (3)  (  t).  ...  95 


INDEX  OF  CIVIL  CASES  REPORTED  IN  THIS  VOLUME. 

Ivii 

The  references  are  to  the  Nos.  given  to  the  cases  in  the  "  Record,  " 

No. 

w 

WAJiB.UL.AR2. 

Value  of  chakwar   wajib-ul-arz— (7oM^tc^   between   earlier   and   later 
wajib-ul-arz. 

See  Pre-eniption      ...  ...  ...  ...  ...         44 

WILL. 

Will — Bequest  to  trustees  with  a  direction  that  it  should  he  usedjor 
charitable  purposes — Uncertainty  of  the  objects —Bequest  void.— Held 
that  a  bequest  of  property  by  a  Muhammadan  testator  for  sach 
charitable  objects  as  the  trustees  should  thiuk  proper  or  for  some  such 
parpose  as  that  the  testator  should  obtain  eternal  bliss  therefrom  does 
not  create  a  trust  as  the  subject  matter  is  not  clearly  or  definitely  indi- 
cated and  the  trust  is  therefore  void  by  reason  of  uncertainty  of  its  object         75 
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The  references  are  to  the  Sos.  given  to  the  cases  in  the  "  Record.  " 
__  — . 

A 

ACTS  :- 

XLV  of  1860-  See  Penal  Code. 

I  of  1872— See  Evidence  Act,  1872. 

XX  of  1891-See  Punjab  Municipal  Act,  1891. 

XII  of  1896 -See  Excise  Act,  1896. 

VIII  of  1897— See  Reformatory  Schooh  Act,  1897. 

V  of  1898— See  Criminal  Procedure  Code,  1898. 

APPELLATE  COURT. 

1.  Security  for  keeping  the  peace  on  conviction — •Appellate  Court  not 
competent  to  demand  ivhere  Magistrate  not  empowered  6?/  Imc^Criwivnl 
Procedure  Code,  1898,  Sections  106,  530. 

See  Recognizance  to    Jceep  Peace  ...  ...  ...  6 

2.  Jurisdiction  of,  to  test  the  legality  of  a  conviction  passed  agaimt  a 
youthful  offender  under  Act    VIII  of  1897. 

See  Eefoi-mafo'y  Schools  Act,  1897  ...  ..  ...         ]§ 

ATTEMPT  TO  CHEAT. 

See    Cheating  ...  ...  ...  ...  ^__  ] 

ATTEMPT  TO  COMMIT  OFFENCE. 

Section  565  of  the  Code  of  Criminal  Procedure,  1898,  does  not  apply 
to  persons  convicted  under  Section  511    of   tbe    Penal  Code  ...         17 

ATTEMPT  TO  COMMIT  HOUSE-BREAKING. 

Entry  on  the  roof  of  a  building  with  a  stick  and  saudheva — Attempt  to 
commit  house-breahing  by  night  — Criminal  trespass  -  Penal  Code,  Sections 
442,  447,  457,  5 11. —The  accused,  who  bad  movinted  upon  tbe  roof  of 
the  complaiuant's  bouse  armed  with  a  stick  and  a  saudheva,  was 
convicted  of  an  attempt  at  house-breakiiior  by  iii^ht  under  Sections  4-f?- 
of  the  renal  Code. 

Held  that  be  was  not  guilty  of  the  offei.ce  charged  as  mere  presence 
on  the  roof  of  the  bouse  could  not,  be  coTi.strued  into  an  attempt  to 
commit  an  offence  ander  Section  511,  but  that  be  was  guilty  of  criminal 
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B 

QELOCHISTAN. 

Competency  of  Coiirts  of  Session  in  British  BelocMstan  to  exercise 
jurisdiction  over  European  British  subjects — Regulation  VIII  of  1896, 
Sections  3,  21. 

See    European    British    Suhjecta 

c 

CANTONMEXT  CODE,    1899. 

Section  94.  , 

And  Section  \04e—Sotice — Validity  of  notice  under  Section  94- issued  by 
a  Cantonment  Magistrate  on  his  own  authority  —  Material  defect. — Held 
that  a  notice  purported  to  be  undt^r  Stction  94  of  the  Caijtoiiment  Code, 
1899,  and  issued  by  a  Cantonmenr  Magristrati-  on  bis  own  anthoiitj  and 
not  in  pursuance  of  atiy  order  or  leso'ution  of  the  Cantonment 
Committeti  beitipf  altogetber  illegal  a  person  cannot  be  convicted  under 
Section  104  for  non-compliance  therewith. 

The  authoiity  to  issue  notices  under  Section  94  being  vested  by  the 
Code  in  a  constituted  committee  or  sub-committee  the  defect  was  not 
merely  one  of  form  curable  by  Section  291  but  an   illegality 

CHEATING. 

Indian  Penal  Code,  Sections  415,  46.3 — Attempt  to  cheat  and  forgery- 
False  representation  in  application  for  employment. —  The  prisoner,  a 
fireman,  applied  for  employment  to  the  Locomotive  and  Carriage 
Superintendent  of  Bnrnia  Railways.  He  forwarded  with  his  application 
a  copy  of  a  certificate  purporting  to  have  been  granted  to  him  by  the 
North-Western  Railway  authorities  to  the  effect  that  the  accused  had 
been  employed  as  an  engine-driver  on  that  Railway  for  a  considerable 
period  and  was  of,  good  conduct,  when  in  fact  no  such  ceitificaie  had 
ever  itsued  to  him,  nor  had  he  ever  worked  as  an  eng\ne-driver  on  that 
Railway. 

Held  that  he  was  guilty  of  an  attempt  to  cheat  and  not  of  forgery  ... 

COMPOUNDING  OFFENCE. 

Compounding  offence — Penal  Code,  Section  147 — Rioting — Incom- 
petency of  Magistrate  to  alloiv  compro»ise  in  non-compoundable  offences — 
Held  that  the  offence  of  noting  Tinder  ."Section  147  of  the  Penal  Code 
cannot  under  any  circumstances  be  lawfully  compounded. 

It  is  ultra  virei  of  a  Magistrate  to  allow  a  non-compoundable  offence 
to  be  compromised  on  the  grounds  that  the  offence  committed  might 
probably  in  the  end  turn  out  to  be  a  compoundable  one  or  that  the 
consequence   of   bia   action   might  probably,  in  his  view,   be  better  fur 
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CONFESSION, 

Confession — Confession  made  to  a  Magistrate  nf  a  Native  State^^Aclmis- 
sihilityof.as  evidence  in  a  trial  in  Britishlndia— 'Evidence  Act,  1S72, 
Section  26. — Hfld  that  a  confession  made  by  a  prisoner  to  a  Matistrate 
of  a  Native  State  ;s  admissible  in  evidence  in  a  ttial  in  Bntish  India  if 
it  is  duly  lecorded  in  proceedings  nnder,  and  in  the  manner  required 
by,  the  Code  of  Criminal  Procedure. 

Queen- Empress  v.    Sundar  Singh  (I.  L.  J?.,  XII  All.,  595)   and  Qneen- 
Empress  V.  Nogla   Kala   {I.  L.  n.,  XXII  Bom.,  2S5) 

CONTEMPT  OF  COURT. 

Non-attendance  in  obedience  to  an  order  from  <i  Tahsiidar  —  Munsif  fur 
distributing  revenue  on  waste,  land — Penal  Code,  Section  M^.—  Held  that 
a  Tahsiidar  has  no  aathoii»y  to  summon  a  person  who  has  ao-reed  to 
prepare  lists  of  catMe  in  order  to  enable  the  Revenue  authorities  to 
make  a  proper  rtsses.-ment  of  revenue  over  waste  lands  and  conse- 
quently failure  to  attend  in  obedience  to  such  an  order  is  not  punish- 
able under  Section  174  of  the  Indian  Penal  Code 

CRIMINAL  PRO  EDURB  CODE,  1898. 
Section  9. 

See  European  British  Subjects 
Section  145. 

See   Possession 
Section  195. 

i>co  Sanction  foi' Prosecution    ... 

Section  20.3. 

And  Section  202 — Dismissal  of  complaint  under  Section  203^ 
Competency  of  Magistrate  to  grant  sanction  for  prosecution  for  mal'ing 
false  charge. 

See  Sanction  for  Prosectition     ...  ...  ...  ... 

Section  256. 

Witness  -Becalling  n-itnosses  for  cross-examination  after  charge — 
Expense. — Held  that  under  Section  256  of  the  Code  of  Criminal 
Procednro  it  is  the  duty  of  a  Magistrate  to  re<^all  prosecution  witnesses 
for  cross  examination  if  the  accused  so  demands  after  the  chargre  is 
framed  and  has  no  authority  to  refuse  to  do  so  on  the  ground  that  the 
accused  has  not  deposited  the   neces-i  r\    expenses 

Section  565. 

This  eection  has   no  application  to  persons  convicted  under  Section 
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The  references  are  to  the  Kos,  given  to  the  caees  in  the  "  Record, " 

'  ~       ~  No. 

CRIMINAL  TRESPASS. 

Entry  on  the  roof  of  a  hdlding  wifJi  a  sticJc  ar.d  sandheva— At  tempt  fo 
commit  Jiouse-brcahing  by  night. 

See  Attempt  to  commit  nouse-breal-ing  ...  ...         ...         1,5 

E 

ENMITY. 

Promoting,  hetiveen    (liffereni   classes  of  His  Majesty's  suhjects. 

See  Penal  Code,   Section   153  ^  ...  ...  ..         10 

EUROPEAN  BRITISH  SUBJECTS, 

European  British  subjects — ('ompetency  of  Courts  of  Session  in  British 
Belochistan  to  exercise  jurisdiction  over  European  British  subject— Begula- 
fion  VIII  of  IS96,  Section  Z21  — Criminal  Procedure  Code,  J 898,  Section 
9, —JTflM  that.  Courts  of  Session  in  British  Belochistau  have  jurisdic- 
tion to  try  European  British  subjocts  comni'tted  to  them  by  competent 
Courts.  Such  Courts  havinjy  been  esta  Wished  by  the  Governor-General 
in  Counnil  by  Regulation  VIII  of  1896,  it  is  immaterial  that  the 
Local  Government  has  established  no  such  Courts  under  Section  9  of 
tbe  Code  of  Criminal  Procedure         ...  ...  ...  ...  5 

EVIDENCE  ACT,  1872.  ^^ 

Section  26. 

In  this  section  "  Magistrate  "  includes  Magistra'es  of  Notive  States, 
and  therefore  a  confession  duly  recorded  by  a  Magistrate  in  Native 
Territory  is  admissible  in  evidence   in  a  trial  in   British  India  ...  8 

EXCISE  ACT,  1896. 

Section  46  (p)- 

And  Sections  30,  31— 'Illegnlly  importing  foreign  liquor  into  the  territory 
to  which  this  Act  extends.  — Held  that  the  introduction  of  any  quaiitity  of 
foreign  liquor,  however  small  and  for  whatever  purpose  it  may  have 
been  imported  into  any  of  the  territories  to  which  the  Excise  Act,  1896, 
extends,  is  illegal  and  punishable  under  Section  4G  (c)  of  the  Act         ...         14 


FORGERY. 

Attempt  to— False  representation  in    application  for  employment. 

See  Cheating  ...  ...  ...  ...  ...  1 

H 

30USE-BREAK1NG  AND  HOUSE-TRESPASS. 

Entry  on  the  roof  of  a  building  with  a  stick  and  sandheva  —Attempt  to 
commit  house  breaking  by  night  -  Criminal  trespass — Penal  Code,  Sections 
442,  447,  457,  511. 
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M 

MAGISTRATE. 

1.  Ci)afession  reoorJei  by  a  Magistrate  of  a  Native  State  is 
admissible  in  a  trial  iu  British  India  ...  ...  ...  8 

2.  It  ia  ultra  vire-'i  of  a  Magistrate  to  allow  a  uou-coin  pound  able 
offence  to  be  compromised  on  the  grounds  that  the  offence  committed 
might  probably  in  the  end  tarn  out  to  be  a  compoundable  one  or  that 
the   consequence  of  his  action  might  probably  in  his  view  be  butter  for 

the  complainant  ...  ...  ...  ...  ...  11 

3.  It  is  the  duty  of  a  Magistrate  to  recall  prosecution  witnesses  for 
cross-examination  if  the  accused  so  demands  after  the  charge  is 
framed  and  has  no  authority  to  refuse  to  do  so  on  the  ground  that  the 
accused  has  not  deposited  the  necessary  expenses  ...  ...         12 

N 
NATIVE  STATE. 

Confession   recorded  by  a  Magistrate  of  a  Native  State  is  admissible 


u  evidence  in  a  trial  iu  British  India 


PENAL  OODE. 

Section  147. 

The  offence  of  rioting  under  this  section  cauuot  under  any  circum- 
stances be  lawfully  compounded    ... 

Section  153  A. 

Enmity — Pronioting,  between  different  classes  of  His  Majesty's  subjects-^ 
Europeans  and  Indians — Venal  Code,  Section  loo  A. — Held,  that  a 
person  who  publishes  as  true  a  detailed  account  of  a  hrutal  murder 
of  an  Indian  by  a  European  based  in  fact  on  a  mere  rumour  which 
had  died  out  years  before  the  publication,  and  to  the  revival  of  which 
he  himself  had  largely  contributed,  is  not  protected  from  criminal 
liability  by  the  explnnation  to  Section  lo3A.  of  the  Indian  Penal  Code. 
Such  a  publication  must  be  held  to  be  likely  to  promote  enmity  between 
difierent  classes  of  His  Maje^sty'a  subjects,  and  i«  an  offence  under 
Section  153A.  inasmuch  as  the  publisher  must  be  held  to  have 
attempted  to  promote  feelings  of  enmity  and  hatred  between  the 
two  classes,  the  only  reasonable  inference  deducible  from  his  acts 
being  that  he  was  conscious  of  what  the  effect  of  then\  would  be 
and  intended   to   cause   that   effect   by   the  publication. 

For  the  purposes  of  Section  153A.  Europeans  and  Indians  cou- 
iititutcd   different   classcti  of   hib  Majesty's   bubiects         „.  ... 
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No. 
PENAL  CODE— (concld.). 

Section  174. 

See  Contempt  of  Court  ...  ...  ...  ...  4 

Section  415. 

And  Section  463 — Attempt  to  cJceat  and  forgery — iahe  representation 
in  application  for  employment. 

See  Cheating  ...  ...  ...  ...  ...  1 

Section  423. 

Fictitious  deed  uf  sale  — 'Execution  of  to  avoid  pre-emption — Dishonestly 
or  fraudulently — Penal  Code,  Section  423. — Held  that  the  execution  of  a 
fictitiona  sale-deed  iu  order  to  defeat  the  claim  of  a  pre-emptor  Hmounts 
to  a  dishonest  and  fraaduleufc  execution  of  a  deed  withiu  the  meauiug 
of  Section  423  of  the  Penal  Code   ...  ...  ...  ...  10 

Sections  442,  447. 

See  Attempt  to  commit  Hotise-breahing        ...  ...  ...         15 

Section  457. 

S^  Attempt  to  commit  House-breaking         ...  ...  ...         15 

Section  511. 

See  Attempt  to  commit  House-hreahing        ...  ...  ...         15 

Section  565  of  the  Code  of  Criminal  Proceduic,  1898,  does  not  apply 
to  persons  convicted  undei'  this  section  ...  ...  ...         17 

POSSESSION. 

Possession,  order  of  Criminal  Court  as  to — Non-ohservancc  of 
procedure — Illegality — Criminal  Procedure  Code,  1898,  Section  145.— 
Proceedings  under  Section  145  of  the  Code  of  Criminal  Procedure 
are  without  jurisdiction  unless  the  procedure  prescribed  tiiercfor 
is  strictly  adhered  to.  Where  therefore  tho  copy  of  the  initiatory 
order  "was  neither  served  on  the  parties  nor  affixed  at  or  near 
tho  subject  of  dispute  and  all  the  parties  interested  were  not 
heard  or  evidence  taken — held,  that  the  proceedings  mast  bo  sot 
aside  ...  ...  •••  •••  •••  •••  ' 

PUNJAB  LAWS  ACT,  1872. 

Section  45. 

Eeii^^ion— Order  made  under  Section  4o  of  the  Punjab  Lawj  Act,  1872, 
requiring  foreign  vagrants  to  leave  district  —Judicial  Proceedings-— Power 
of  revision  by  Chief  Court. — Held  that  the  proceedings  of  a  District 
Ittagistrate  requiting  foreign  vagrants  to  leave  his  district  under 
Section  45  of  the  Punjab  Laws  Act,  1872,  are  not  judicial  pro- 
ceedings and  are,  therefore,  even  if  illegal,  not  open  to  revision  by 
the  Chief   Court  ...  ...  ...  ...  ...  9 
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No. 

'UNJAB  MUNICIPAL  ACT,  1891. 

Section  92. 

And  Section  di— Partition  loall  over  a  tharra  —  Authority  to  erect 
wi'hout  the  percussion  of  the  Committee — Erection,  rf  a  huilding. — 
Held  that  btnlding  a  new  partiti<ni  ^Yall  over  a  tharra  amounts  to 
*'  erecting  a  bnilding  "  within  the  meaning  of  Section  94  ot  the 
Punjrtb  Municipal  Act,  189 1,  and  as  such  requires  sanction-iif  the 
Committee  as  provided   by    Section   92   of   the   Act        ...  ...  13 

R 

ilECOGNIZANCE  TO  KEEP  PEACE.  ^ 

Security  for  keeping  the  peace  on  convxction — AppeUate  Court  not 
competent  to  demand  where  Magistrate  not  empowered  by  laiv — CHminal 
Trocednre  Code,  1898,  Sections  10(5,  5:^0. — Held  that  a  Court  of  appeal 
cannot  pas8  an  oider  unrier  Section  106  of  the  Code  of  Criminal 
Piocedure  when  the  Magistrate  who  passed  the  original  order  convict- 
ing  the    accused  was   not  empowered  by    law   to   do  so  ...  6 

iEFORMATORJ  SCHOOLS  ACT,  1897. 

Section  16. 

Appellate  Court — Jiinsdictiou  of,  to  test  the  legality  of  a  conviction 
passed  against  a  youthful-  offender. —  Held  that  Section  16  of  the 
Keformatoiy  Schools  Act,  VII I  of  1897.  does  not  relievo  an  Appellate 
Court  of  the  duty  of  finding  whether  a  conviction  or  sentence  passed 
against  a  yonthful  offender  is  legally  maintainable. 

It  only  precludes  a  Court  of  appeal  f r  )m  altering  or  revising 
any  order  passed  by  the  original  Court  with  respect  to  the  age 
of  such  offender  or  the  substitution  of  an  order  for  detention  in  a 
Reformatory  School   for  transportation   or   imprisonment  ...  IS 

lEVISION. 

Proceeding  of  a  District  Magistrate  requiring  foreign  vagrants  to 
leave  his  district  under  Section  45  of  the  Punjab  Laws  Act,  1872,  are  not 
Judicial  proceedings,  and  are  therefore,  even  if  illegal,  not  open  to 
revision  by  the  Chief  Court  ...  ...  ...  ...  9 


aOTING. 


The  offence   of   rioting  under  Section  147  of  the  Penal  Code    cannot 
under  any  circumstances  be  lawfully  compounded 


.ANOTION  FOR  PROSECUTION. 


Sancticn  J  ( r  p CiCivtii  K — Ccmj^laivf—  1  /f-j^m-i//  of,  tvder  Fcciicn  203 
of  the  Cede  of  Cviin.ir.ol  J  U(fdt~rc—  Ci  v. jetcruy  of  Ilofjittuite  to  (jiattt 
sanction    fcr  pacmiicn   fcx   v  cling  jiiu-  dcif^c^  Crimir.al  Ficccdi-.ie 
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SANCTION  FOR  PROSECUTION-  (conc'd.). 

Code,  1898,  Sections  195,  202.  20'3—Held  that  s  MHgi'trat^  ^-'ismipsin^ 
a  complaint  under  Setrf-.ion  203  of  the  (J-  de-ot^  CriniinHl  Prrctd'.re  hft^-r 
examininc  the  complainant  and  cnnpidering  the  rennlt  of  he  iiiTestjpa- 
tion  made  under  Section  2*^2  on  the  tr^'nt-d  ?hnt  tie  al'^pRti-rF  con- 
tained therein  were  false  is  onmp  t-nt  to  g'ant  f-ant-tion  lor  rho 
prosecution  of  the  complainant  for  mukinof  a  fwiae  charge 

Surya  Hariani  and  others  v.  King-Emperor  (6  Calc  W.  N.,  295) 
followed. 

Queen-Empress  v.    Oanga  Ram  (7.  L.   B.,  VIII  All.,  38)  dissented 

from  ...  ...  ...  ...  ...  ...  2 

* 

w 

WITNESS. 

It  is  the  duty  of  a  Magistrate  to  recall  proaecuH-n  witnesses  for  cro<5s- 
examination  if  the  accused  so  demands  afrer  the  charge  h  framed  and 
has  no  authoritj  to  refnpe  to  do  ao  on  ihe  ground  that  the  accused  has 
not  deposited  the  necessary  expenses  ...  „,  ...         12 
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ACTS  :— 

XVI  OF  1887— Sor»  Pwijab  Tenancy  Act,  1887. 

0 

OCCUPANOY  BIGHTS 

I.  Occwmicy  rights  -Acquisition  of  by  tlie  rejyreseniaiives  of  one 
f.  under  against  another  -Punjab  Tenancy  -ct,  :8h7,  Se-tions  ^  (1)  (c), 
10, — Held  thar  tne  . eu!e^f<nt;,t  vf  s  o'  ♦  luemb'^r  o'  Th^^  one  n»l  proorie- 
t«ry  bodv  who  w»8  one  i-f  il.e  f<m;.der8  of  the  viiinep,  cannor  acquire 
oCRnpiroy  -igbts  nn^er  c'l"a»^e  (c)  of  Sect,  on  5  of  ihe  Punjab  Tenancy 
Acr,    1887,   aarainst  ano'h^r  tonnder 

2  Occupancy  rights — Succession  to — Bight  of  a  head  of 'i  religions 
institution  to  succeed  in  hs  representative  capacity  —Piinjab  Tenancy  Act, 
1887,  Section  bd.  —  Held  t-bar.  whpre  ocLnpancy  rights  belong-  to  a 
reliff^oos  institnt'on  the  chela  rf  the  last  incnmbenr,  who  has  become 
mahant  of  the  in^titntion  is  entitled  r^'-  succeed  to  them  in  his  represen- 
tative capacity  as  he^d  of  sncli  institution 

3.  Occupancy  rights  — Sale  of,  without  consent  of  landlord- 
Acquiescence— Punjab  Tenancy  fict,  IS":^?,  Sections  bi,  6.).— Held  that 
aeq'iiescen  e  on  tha  pirt  of  a  L+nUorri  in  an  !»lif>riatiin  of  oco.npancy 
righrs  cnadr*  in  c  >ntravention  of  the  provisii:ns  of  the  Tenancy  Act  can- 
not be  inferred  from  the  mere  fact  rhat  the  landlord  omit  red  to  sue  for 
the  oancelm»-nt  of  snob  transfer  far  fifteen  months  alter  the  mutat'on 
waB  effected  ...  ...  ...  ...  ^, 


PUNJAB  TENANCY  ACT,  J887. 

Section  6  (1)  (c). 

And  Section  \0~  Acquisition  of  o-^nipmry  rights  by  the  representative  of 
one  founder  against  another. 


See  Occtijpancy  Bights 
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FNJAB  TENANCY  ACT,  1887— (concld.). 

Section  53. 

A7id  Section  6{} — Sale  of  occupancy  rights  without  consent  of  landlord  — 
A  cqniescejice. 

See  OccHpancy  Bights  ...  ...  ...  ...  3 

Section  59. 

Hee  Occupancy  Bights  ...  ...  ...  ...  2 


CIjiBf  dtourt  ol  tljc  puufab. 
CIVIL   JUDGMENTS. 


( 


No.l. 

Before  Mr.  Justice  Johnstone  and  Mr.  Justice  Rattigan. 

MUHAMMAD  NIAZ-UD-DIN  KHAN,- (Defendant),— 
APPELLANT, 

Verms  \  Appellate   Side. 

MUHAMMAD  UMAR  KHAN  AND   OTHERS,— (Plaintiffs),—  \ 
RESPONDENTS. 

Civil  Appeal  No.  129  of  1902. 

Custom — AUination — Qift  of  land  inherited  by  daughter  in  favor  of  her 
adopted  eon — Suit  by  reversioner  of  the  last  male  otener  for  possession  on 
ground  that  the  gift  was  invalid  as  against  them — Plea  of  estoppel  by  conduct 
of  acquiescence  —Inducing  person  to  believe  in  and  act  upon  the  truth  of 
anything — Evidence  Act,  1872,  Section  115 — Limitation — Limitaiion  Act, 
1877,  Schedule  II,  Article  llS—Ansari  Sheikhs  of  Basti  Danishmandan, 
Jullundur  District, 

In   1832  'J,'  a   sonless  Ansari  Sheikh  of  Basti   Danishmandan    in   the 
Jullnndar  Diatrict,   gifted  his  ancestral  land  in   lien  of   his  wife's  dower  to 
his  danghter  M,  which  in  accordance  with  the  wishes   of  the    donor  passed 
on  her  death  in  1849  to  her  husband  '  S,'     In  1851 'S'   in  turn   gifted   the 
said  property  along  with  what   he  had   inherited  from   his  own   father  to 
bis  daughter  '  Z '  in  lieu  of  her  mother's   dower.     Z  married   B  and  being 
childless  adopted  a  boy  M,  defendant  in  this  case,  by  a  registered  deed  which 
was  executed   in  1887  and  soon  after  settled  the  property,  which  had  come 
to  her  from  her  father  '  S,'  on  her  adopted  son  by   a   deed   of   gift,  dated 
4.th  May  1888,  mutation  of  which  was  duly  effected  in  the  course  of  the  same 
year  in   favour   of    M   as    the    adopted    son    of    Z,     In    1895  a   private 
partition  was  made,  the  parties  appearing    before  the   revenue   authorities 
and  requesting  that   the  arrangement  be  recorded   and   entries  made  in 
accordance  thereof  and  allowing   defendant  in    connection   with   this  land 
to    be    described    as     the     adopted    son    of    Z.     This  arrasgement    was 
sanctioned  on  11th  June   1896  with  fall  consent  of  all  persons  concerned, 
and  the   parties   then    took   possession     of     their     respective   shares  in 
pursuance  thereof. 

On  the  death  of  Z  which  occurred  on  4th  May  1899  the  plaintiffs 
instituted  the  present  claim  for  possession  on  the  allegation  that  they 
being  the  nearest  collaterals    were  the  rightful    heirs     to  the  property 
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held  by  him,  and  that  defendant  had  no  tills  thereto,  the  deed  of  gift 
and  his  alleged  adoption  being  both  fictitious  and  invalid  by  law  and 
custom.  The  defence  inter  alia  pleaded  estoppel  by  conduct,  acquiescence 
and  limitation. 

Held,  that  the  plaintiffs  were  precluded  from  making  the  present  claim, 
the  facts  noted  above  shewing  acquiescence  in  the  adoption  and  alien- 
ations. 

Oeld,  also,  that  Article  118  of  the  Indian  Limitation  Act  applies  to 
every  case  where  the  validity  of  an  adoption  is  the  substantial  question, 
whether  it  arises  on  plaint  or  on  defendant's  pleas,  and  the  fact  that  it 
was  alleged  to  be  invalid  or  inherently  invalid  makes  no  difference  in 
this  matter. 

Muhammad  Din  v.  Sadar  Din  (^)   not  followed. 

Found  upon  the  evidence  that  in  matters  of  alienation  and  succession 
the  parties  were  governed  by  Muhamraadan  Law  and  not  by  custom 
and  therefore  a  male  proprietor  was  competent  to  make  an  absolute 
gift  of  his  ancestral  immovable  property  in  favour  of  his  daugh< 
ter. 

First    appeal  from  the   decree    of  8.    Wilberforce,   Esquire, 
District  Judge,  Jullundur,  dated  ISth  January  1902. 

Shah  Din  and  Mahammad  Shafi,  for  appellant. 
Beechey  and  Badri  Das,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

8th  April  1906.  Johnstone,  J. — This  intricate  and  somewhat  difficult  case 

has  been  argued  before  us  for  8  days,  the  debate  on  both  sides 
being  marked  by  a  high  level  of  forensic  ability.  The  record 
is  voluminous  ;  and,  in  addition,  the  number  of  important 
questions  of  law  and  custom  arising  on  the  appeal  rendered 
it  necessary  for  counsel  to  refer  us  to  a  very  large  number  of 
rulings,  for  the  adequate  consideration  of  which  we  reserved 
judgment. 

A  pedigree-table  is  given  in  the  judgment  of  the  Court  below, 
but  it  needs  to  be  reproduced  in  a  supplemented  form  as 
follows  :  — 


(1)  67  P.  R.,  1901. 
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The  above  table  shews   the  relationship    of  the   parties  to 

each    other  and   to  the  various     persons     who  figure  in    the 

history  of  the  case.     The  property  in  suit,  as    to   |,  came    down 

from   Jahangir     Khau,    plaintiffs'     paternal     granduncle,    and 

as  to  I ,  f rom  Sarf araz    Khan,  plaintiffs'    uncle.     Plaintiffs  claim 

I  as  ancestral  estate  coming  down    from    Muhammad    Ali   Sher, 

common  ancestor  of  themselves  and  Jahangir  Khan,    last   lawful 

(according   to    them)    male    holder  of   that  f,   and   the     j  as 

ancestral    estate    coming   down  from  Alamgir   Khan,   common 

ancestor  of  themselves  and  Sarfaraz  Khan,    who    was  last   male 

holder  of  that  j.     Plaintiffs  claim  in  accordance   with   ordinary 

agiicultaral     custom.     Immediately      before      defendant      the 

property  was  in    possession  of  Baghe  Khan  (a    scion    of   Wahdat 

All's  branch   of  the  family)  and  of  his  wife,  Mussammat  ZainalD, 

daughter   of  Sarfaraz     Khan    aforesaid.     Defendant   claims    to 

have  been  adopted  by  them  both  in  1887,  and  to  have  received 

the    whole   property   from     them    by   gift   or     tamUk-nama   in 

1888.     Plaintiffs  deny    the   factum    of   adoption    and  of   gift 

and    also   the  validity  of    either.     The   defendant  pleads   that 

Mussammat    Zainab   was  full  owner   and   had   full   powers   of 

dealing   with   the   property,     because    (a)    her  father   Sarfaraz 

Khan  in  1851  gifted  the  whole,    then  in   his   possession,  to   her 

in  lieu  of  her  mother   Maryam's   dower,  and  so   made   her  full 

owner;  (6)  Sarfaraz  Khan  had  got    the   property  f  by   ordinary 

inheritance   from   his   father    and    |   from     his  deceased   wife, 

Mary  am,   who   had   got   it  from  her    father  Jahangir  in   1832 

by  gift  in  lieu  of  his  wife's,  i.  e.,  her  mother's  dower,  Mussammat 

Mai  yam    thus   becoming  full    owner ;    (c)   the   family  do   not 

follow  custom,  but  Muhammadan  Law  or    a  custom  resembling 

it,  and  so  Sarfaraz  Khan's   acts   could   not   be  contested  by   his 

collaterals  ;  (d)  by  special  custom   of  the  tribe  she   could  adopt 

to  herself.     Plaintiffs  retort    (1)   that   Mussammat  Zainab   was 

not  absolute   owner,   but  had   the  customary   limited  female's 

estate  ;  (2)     that    even   if  the    two   gifts    of   1832   and    1851 

were  really  for  dower,   which  is   denied,   it  made  no  difference 

in  the  capacity  in  which  the  two  donees  took  the  property,  viz., 

of     females     with     powers  limited   in   the     ordinary   way    by 

custom  ;    (3)     that      adoption     by     a    woman    to    herself    is 

unknown   to    the    tribe,     and    is   anyhow   invalid    and    even 

wholly  void. 

Defendant  also  argues  that    the  plaintiffs  have   lost   their 
rights,  if  any,  through    acquiescence,  and   that  the  suit  is  for 
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several  reasons  time-barred,  thus, — 

(i)  The  }  aforesaid  was  ancestral  in  the  hands  of 
Jahangir,  and  the  cause  of  action  to  sue  for  possession 
arose  to  plaintiffs  on  his  death.  Bat  Mussammat 
Maryam  held  on  12  years  and  more,  and  so  became 
absolute  owner  by  adverse  possession,  for  plaintiffs 
say  the  gift  was  a  mere  Mba  and  so  was  an  alienation 
without "  necessity." 

(ti)  Even  if  the  reversioners  permitted  her  as  a  daughter 
to  hold  on,  then  at  latest  on  her  death,  which 
took  place  before  1849,  their  cause  of  action  accrued. 

(in)  In  1849  her  husband  Sarfaraz  Khan  actually 
litigated  and  got  possession,  and  his  possession 
anyhow  was  adverse  from  that  time,  for  his 
possession  was  certainly  not  permissive  then. 

(iv)  Sarfaraz  Khan  died  in  1853,  and  thereafter  Zainab 
held  the  property  under  a  gift  from  him.  Plaintiffs' 
cause  of  action  arose  then,  if  not  before.  This 
refers  both  to  the  f  and  the  ^. 

(v)  Adoption  of  defendant  by  Mnssammat  Zainab 
being  proved,  or  at  least  having  been  set  up  in 
1887-88,  the  suit  is  barred  under  Article  118, 
Limitation  Act,  1877,  plaintiffs  having  had  knowledge 
of  the  adoption  or  of  the  assertion  of  it  much  more 
than  6  years  before  suit. 

(Mnssammat  Zainab  herself,  it  should  be  noted,  died 
only  recently,  i.  e.,  on  May  4th  1899.  It  should  also  be 
pointed  out  that  plaintiffs  have  no  objection  to  Baghe  Khan's 
adopting  defendant  to  himself,  but  they  object  to  his  adoption 
of  defendant  being  taken  as  giving  defendant  a  right  to 
Mnssammat  Zainab's  estate.) 

The  above  are,  in  brief,  defendant's  pleas  as  regards 
limitation,  and  also  very  briefly,  plaintiffs'  reply  is  as 
follows : — 

As  no  adoption  took  place,  and  as  in  any  case  an  adoption 
by  a  female  would  be  absolutely  null  and  void,  Article  118 
does  not  apply  at  all.  Plaintiffs  are  not  suing  specifically  to 
have  the  adoption  declared  invalid  or  void:  they  do  and  can 
only  sue  for  possession,  and  so  they  are  not  touched  by  Article 
118  at  all.     As   the  gifts  to  the  two  ladies  did  not  make  them 
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fall  owners  with  absolute  powers  of  alienation,  delay  in  suing 
to  cancel  those  gifts,  or  to  recover  possession  notwithstand- 
ing the  gifts,  only  operated  at  most  to  bar  suits  against  them 
for  possession  and  did  not  confer  full  powers  on  them. 
Similarly,  though  perhaps  Sarfaiaz  Khan  may  have  acquired 
by  adverse  possession  and  by  judicial  decision  the  right  to 
continue  in  possession  against  plaintiffs,  the  property  remained 
ancestral  in  his  hands,  and  did  not  take  on  the  character  of 
self-acquired  property.  When  he  gifted  to  his  daughter,  she 
could  not  acquire  a  better  estate  than  he  had,  and  so  she 
could  not  lawfully  alienate  except  for  "  necessity,"  inasmuch 
as  customary  rules  like  that  prevailing  among  Punjab 
agriculturists  govern  the  family. 

As  regards  acquiescence,  plaintiffs  contended  that 
defendant  did  not  plead  this  in  the  Court  below  and  should 
not  be  allowed  to  plead  it  now.  A  similar  contention  was 
pressed  as  regards  (A)  defendant's  argument  before  us  that 
the  proper  heir  to  Mussammat  Zainab,  apart  from  defendant, 
was  Baghe  Khan,  her  husband,  and  not  plaintiffs,  (B) 
defendant's  argument  that  at  most  plaintiffs  could  sue  only 
for  their  ancestral  share  and  not  for  the  whole,  (0)  defendant's 
argument  that  houses  stand  on  a  different  footing  from  lands. 
Leaving  out  of  account  for  the  moment  the  validity  on  the 
merits  of  these  arguments  of  the  defendant  and  of  the  plea  of 
acquiescence,  I  think  it  will  be  convenient  to  deal  now  with 
this  contention  of  plaintiffs  that  defendant  should  not  be 
permitted  to  raise  these  points  in  this  Court.  In  my 
opinion  acquiescence  was  pleaded  with  suflBcient  clearness 
in  paragraph  6  of  the  pleas  and  paragraph  7  (g),  if  not  also  in 
paragraphs  8,  9  and  10  ;  and  it  must  be  borne  in  mind  that 
evidence  of  the  assertions  there  made  was  given  and  especially 
of  the  partition  of  1895,  in  which  plaintiffs  took  part  without 
raising  any  objection  as  to  defendant's  rights. 

As  regards  (A)  defendant  refers  us  to  paragraphs  7  (6)  (c)  (li) 
and  (gr)  and  the  first  clause  of  paragraph  7  (/)  ;  but  I  am  unable 
to  see  that  defendant  plainly  pleaded  that  Baghe  Khan  was  a 
better  heir  to  his  wife  than  the  plaintiffs.  I  do  not  consider 
defendant  should  be  allowed  to  point  now  to  the  Eivaj-i-am, 
though  it  is  on  the  record,  and  to  other  pieces  of  evidence  as 
showing  that  Baghe  Khan  was  the  better  heir,  and  to  say 
now  that  he  did  raise  the  point  in  the  Court  below  simply 
because  an  ingenious  counsel  has  found  in  that  evidence  some 
support  for  the  theory.  I  would  hold  that  the  matter  was 
not   pleaded   and    was    never    in    issue,    and     so     should   be 
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excluded.  I  do  not  think  the  two  anthorities  here  quoted 
by  defendant's  connsel,  viz.,  Secretary  of  State  for  India  v. 
Sukhdeo  (^)  (at  page  344)  and  Mussammat  Anundmoyee 
Ghowdhoorayan  Y,  Sheeb  Chunder  Boy  and  others  (^)  (at  pages 
300,  301),  help  him  much.  In  the  former  case  it  was  ruled  that 
where  defendant  denies  a  whole  claim,  plaintiff  must  prove  it 
in  toto,  and  that  defendant  can  in  second  appeal  contend  for  the 
first  time  that  the  plaint  does  not  disclose  a  cause  of  action.  The 
difference  between  that  case  and  this  is  obvious  :  there  the 
contention  put  forward  in  second  appeal  was  one  to  be  decided 
solely  upon  the  wording  of  the  plaint,  while  here  it  is  manifestly 
unfair  to  let  defendant  in  the  Appellate  Court  spring  upon 
the  plaintiff  a  contention,  the  refutation  of  which  by 
plaintiffs  could  only  be  effected  by  their  adducing  evidence 
of  custom  ad  hoc.  The  other  ruling  is  still  less  useful  to 
defendant.  In  it  their  Lordships  of  the  Privy  Council  held 
that,  where  the  defence  put  in  the  first  Court  was  that 
defendant's  adoption  was  valid,  it  did  not  follow  that 
defendant  admitted  the  rival  alleged  adoption  of  plaintiff, 
and  that  in  such  a  case  plaintiff,  having  sued  to  oust 
defendant  on  the  strength  of  the  former's  adoption,  had  to 
prove  that  adoption  in  order  to  succeed,  defendant  being 
thus  entitled  to  argue  in  the  Appellate  Court  that  plainitff 
had  not  proved  his  adoption.  Here  the  attempt  of  defendant 
is  at  this  stage  to  bring  in  a  new  plea  and  to  set  up  a  bar  not 
specifically  in  issae  in  the  first  Court,  which  plaintiffs  were 
not  obliged,  prima  facie  and  ex  necessitate  rei,  to  surmount  or 
remove  in  view  of  the  pleadings  in  that  Court. 

Turning  to  (B)  Mr.  Shafi  quoted  Chowdry  Pudum  Singh  v. 
Ko'-r  Oodey  Singh  (^)  (at  foot  of  page  355).  There  the  Privy 
Coancil,  finding  that  plaintiff  had  been  found  as  a  matter  of  fact 
to  be  entitled  to  only  a  share,  whereas  the  High  Court  had  given 
a  decree  for  the  whole,  ruled  that  the  decree  could  not  properly 
be  for  the  whole,  though  the  point  had  not  been  specifically 
taken  by  the  defendant  in  any  Court.  I  am  disposed  to  agree 
with  Mr.  Shafi  here  and  to  rely  for  this  opinion  both  upon 
the  ruling  quoted  and  also  Secretary  of  State  y.  Sukhdeo  (i), 
mentioned  above. 

As  to  (C),  Mr.  Shafi  can  point  only  to  paragraph  9  of  the 
pleas,  last  few  words.  No  issue  was  drawn  on  the  point,  and  in 
my  opinion  plaintiffs  probably  never  understood  that  they 
had   to  meet   a   plea  of  the   sort    now  put   in.     The  plea  that 

(')  I.  L.R.,2:Z/ ^  J/.,  341.  (•)  9  Moo.,  I.  A.,  287.  ~^ 

(.»)  12  Moo.,  /.  A.,  850.  ' 
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ancestral  houses  are  on  a  different  footing  as  regards  succession 
and  alienation  from  ancestral  land  is  an  unusual  plea,  and 
I  would  hold  that  it  cannot  be  utilised  in  an  Appellate  Court 
unless  it  was  clearly  pleaded  in  the  Court  below.  I  wish, 
therefore,  to  find  against  defendant  as  to  this. 

It  is  convenient  here  to  take  up  the  question  of  acquiescence. 
Mr.  Shah  Din  refers  ns  to  the  evidence  regarding  partition, 
and  also  points  to  plaintiffs'  long  delay  in  suing  and  almost 
complete  silence  all  through.  At  pages  404—415  of  the  paper 
book  we  find  translations  of  mutation  entries  Nos.  283,  313, 
315,  320,  322,  In  No.  283  the  mutation  is  of  old  jaraabandi 
holding  No.  8,  and  the  alteration  in  proprietors'  columns 
of  defendant  ^,  dauLfhter  of  Shahbaz  Khan*  ^,  and 
plaintiffs  |,  into  defendant  and  the  daughter  of  Shahbaz 
Khan  in  equal  shares,  is  paid  to  have  been  done 
with  full  consent  of  all  persons  concerned,  including  Baghe 
Khan,  on  11th  June  1896,  on  the  basis  of  a  private  partition. 
In  the  entry  defendant  is  consistently  called  the  adopted 
son  of  Mussaramat  Zainab,  and  no  objection  seems  to  have 
been  taken  to  this  description  of  him.  The  entry  was 
written  up  by  the  patwari  at  the  instance  of  plaintiff  No.  2  and 
defendant  and  of  Ghulam  Ghaus,  son  of  the  aforesaid  daughter 
of  Shahbaz  Khan  (who  was  dead),  and  it  was  also  attested 
by  the  lamhardar.  The  girdawar  apparently  did  not  interview 
the  parties,  but  the  Extra  Naih  Tahsildar,  after  questioning 
plaintiff  No.  1  and  Ghulam  Ghaus,  and  finding  them  consenting, 
issued  interrogatories  and  found  that  defendant  was  willing 
if  Baghe  Khan  was,  and  that  Jamal-ud-din,  natural  father 
of  defendant  and  brother  of  Baghe  Khan,  spoke  to  Baghe 
Khan's  consent.  This  shows  that  both  the  plaintiffs  not  only 
agreed  to  the  partition,  though  according  to  their  present 
story  they  did  not  recognise  the  position  of  defendant  as 
heir  or  adopted  son  of,  or  donee  under,  Mussammat  Zainab, 
but  also  both  passed  over  without  demur  the  description  of 
defendant  as  adopted  son  of  that  lady. 

Mutation  entry  No.  313  was  of  old  jamabandi  holding 
No.  182,  and  was  also  based  on  a  private  partition.  Here  the 
entry  was  made  at  the  instance  of  several  persons  among 
whom  waa  plaintiff  No.  1  and  again  we  find  defendant,  without 
objection,  described  as  adopted  son  of  Mussammat  Zainab, 
and  it  is  written  that  the  co-sharers  had  taken  possession 
of  their   separate    plots  of  land.     Piiintiff  No.  I  appoared  before 

*  See  pedigree-table, 
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the   Naib  Tahstldar  later  and    verified    all    thin,   and    the   latter 
sanctioned  the  mutation. 

Mutation  entry  No.  315  and  also  Nos.  320  and  322  tell 
the  same  tale,  plaintiff  No.  1  in  each  speaking  for  himself  and 
plaintiff  No.  2. 

By  way  of  farther  support  to  the  contention  Mr.  Shah 
Din  refers  us  to  /Imjr  v.  *e&o  (i),  Eydiv.Hnrnam  Singh  (2), 
Nwra  V.  Tora  (^),  (at  page  170,  penultimate  paragraph,  and  page 
^k  last  paragraph),  and  S'ltha  Singh  v.  Sujan  Singh  f  *),  (at 
pl^  174,  middle  of  6rst  paragraph).  In  Amir  v.  Zebo  (J),  it 
was  held  sufiBcient  proof  of  acquiescence  that  defendant  proved 
long  silence,  plus  purchase  by  one  collateral  from  alienor  to  the 
exclusion  of  the  other  collateraTs  pZus  cultivation  by  plaintiff  of 
disputed  lands  under  alienees,  plus  exchange  of  disputed  lands 
with  alienees.  In  Bo  da  y.  Harnam  Singh  C^),  following  circum- 
stances were  held  to  shew  acquiescence  :— 

No  intimation  of  objection  in  2*?  years  ; 
Silence  at  partition  24  years  before  suit  ; 
Taking  disputed  land  from  alienee  as  tenant. 

In  Nura  v.  Tora  {^),  the  Court  held  not  so  much  that 
positive  estoppel  was  made  out  as  that  plaintiff's  case 
was  by  the  following  circumstances  so  much  weakened  that  he 
must  lose  the  day,  viz.  — 

Long  silence,  plus  suit  by  plaintiff  himself  for  partition  with 
alienee. 

Finally,  in  iSatha  Singh  v.  Sujan  oingh  (*),  this  Court  laid 
it  down  that  it  was  impossible  to  have  better  proof  of  the 
existence  of  a  custom  than  the  fact  that  persons  interested  acted 
as  if  they  believed  an  alienation  valid  and  never  questioned 
it  until  they  imagined  the  Chief  Court  had  found  such  aliena- 
tions invalid. 

In  reply  Mr.  Beechey  urges  that  his  clients  objected 
and  litigated  in  1859  ;  that  ihey  objected  at  mutation  in 
1888  regarding  the  gift  by  Baghe  Khan  and  Mussammat 
Zainab  to  defendant,  that  tlie  partition  could  not  be  resisted 
BO  long  as  Mussammat  Zainab  was  alive  ;  and  that  it  was 
Baghe  Khan  who  applied  for  partition  and  not  plaintiffs. 
The  last    contention,   as    we  have   seen,     is   incorrect,  one   or 

(1)  42  P.  R„  1902.  (»)  46  P.  B„  1900. 

(«)  102  P.  R.,  1908.  (*)  34  P.  B.,  1899. 
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both    plaintiffs    having   asked   for  mutation   in   each   case    and 
the   partition    having     been   a   private   one.     Taking    the  other 
points   raised   by   Mr.    Beechey      one  by   one,   I   observe   that 
in     1859    plaintiffs'     father     and     others    sued   Baghe  Khan, 
alias  Ghalam     Mahi-'id-din,  for    possession  of    land    given    by 
vl   a!?=?aramat    Zainab  to    Baghe     Khan,   the   land   having    been 
previously  gifted  to  Musgammat  Zainab  by  her' father  SarfaraB. 
They   did   not     sue    for   a  declaration     against    Baghe   Khan's 
right    to     it,    but    for     possession    for   themselves.     The   result 
was   (pages   50,   51    paper-book),   that     while    Baghe    Khan's 
name    was   removed,     the   gift     to      Mussammat    Zainab   was 
upheld     and     her      name    was     substituted.     Thus,     no  doubt 
plaintiffs*      father     litigated     but,     having     lost   the    day    in 
what   was   probably     only     a    revenue    proceeding,*      he   took" 
no    farther   8tep«i.     It    mast,    however,      be   conceded    that   in 
his  appeal   in  that  case  plaintiffs'  father  admitted  that  Mussam- 
mat  Zainab    must     continue    to     hold      but    objected    to     the 
transfer   to    Baghe   Khan,   and,    go    far  as    this  was  concerned, 
they    wore   successful ;   that  is,    he   successfully   combatted  the 
theory    that    Mussammat     Zainab     could     do   what   she   liked 
with    the   land.     As   to   objection  at  mutation  in  1888,   Exhibit 
D.    43,     page   320,   paper    book,     the    objection  was   made   to 
ptitwari  and   not  renewed    before  Tahsildar.     It  was  over-ruled. 
Lastly,   in   the   rulings    quoted    on    the     other    side,  the  fact 
that   the   donor    was    still    alive    when    plaintiff-objector  made 
partition,    etc.,    with    alienee,    or     took     disputed     land   of  his 
under    cultivation   from  him,   is   nowhere  permitted  to  detract 
from  the  importance  of  the  act  as  shewing  acquiescence. 

It  would  appear,  then,  that  the  case  for  acquiescence,  while 
fairly  strong,  is  not  so  good  as  Amir  v.  Zebo  or  Roda  v.  Harnam 
Singh  ;  but  nevertheless  I  cannot  help  thinking  that,  when 
plaintiffs  dropped  their  objection  to  mutation  in  1888  after 
making  a  formal  protest  to  the  patwari,  and  then  in  1895 
made  no  demar  to  a  friendly  partition  with  defendant  and 
even  themselves  asked  that  it  should  be  recorded,  at  the  same 
time  contentedly  allowiag  defendant,  in  connection  with  this 
same  gift3d  land,  tj  ba  describad  as  adopted  son  of  Mussammat 
Ziiaab,  thoy  fiaally  abaadoaed  their  oalier  designs  on  the 
property.  I  am  rather  inclined  also  to  think  that  they  are 
now  estopped  from   denying  the  right  of  defendant,    for,    if   in 


*I  do  uot  press  this  becanse  ia  these  early  days  Deputy  Commissioneri 
had  full  oivil  jurisdiction  and  distinction  between  civil  and  revenue  suit  wM 
not  elear. 
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1895  they  had  refused  the  request  of  defendant  to  partitioa 
or  had  even  intimated  that  in  partitioning  they  still  declined 
to  recognise  defendant's  title  and  to  admit  his  status 
as  adopted  son,  defendant  would  probably  have  taken 
steps  to  establish  his  position  virbile  Mussammat  Zai^ab  was 
still  alive  ard  able  to  help  him  to  explain  the  past  history 
of  the  affair.  By  keeping  silence  then  and  even  co-operating 
with  defendant  in  a  proceeding,  in  which  he  could  have 
part  and  lot  only  as  adopted  son  of  Mussammat  Zainab  and 
as  donee  under  her,  plaintiffs  have,  in  my  opinion,  caused 
defendant  to  believe  that  they  recognised  his  status  and  claims, 
and  have  also  caused  him  to  act  on  that  belief. 

This  being  my  view,  I  am  not,  strictly  speaking,  called 
.  upon  to  go  into  the  other  questions  in  the  case,  such  as 
limitation  under  Article  118,  limitation  otherwise,  Muhammad-in 
Law  versus  agricultural  custom  ;  but  even  if  we  hold  that 
estoppel  is  not  made  out,  in  my  opinion  the  conduct  of  the 
plaintiffs  iu  1895-96,  added  to  the  evidence  on  the  record 
on  the  merits  of  the  case,  easily  proves  that  plaintiffs  have 
no  title  better  than  that  of  defendant. 

I  am  also  inclined  to  think  that  the  suit  is  barred  by 
time.  Taking  Article  118  first  I  am  of  opinion  that  the 
factum  of  the  adoption  by  Mussammat  Zaiuab  is  proved, 
notwithstanding  various  ingenious  suggestions  of  Mr.  Beechey. 
That  she  was  hoodwinked  in  any  way  or  that  the  deed  of 
1887  or  that  of  I88b  was  really  written  without  her  knowledge 
or  consent  is  the  merest  conjecture.  Of  coarse,  she  is  a  parda 
nashin  lady,  but  the  usaal  precautions  were  taken  and  1  would 
hold  that  she  knew  perfectly  well  all  that  passed  and  was  a 
willing  party.  It  is  true  that  in  the  deed  of  6th  May 
1887,  Exhibit  D.  23,  page  310,  paper-book,  onlyBaghe  Khan's 
signature  appears  and  not  Muesammat  Zainab's,  and  that 
iu  the  opening  sentence  he  says  he  has  adopted  defendant ; 
but  later  on  he  writes  "  all  that  was  necessary  for  the 
"  adoption  was  done  by  me  and  my  wife".  Then  the  deed 
of  gift.  Exhibit  D.  34,  page  314,  paper-book,  is  by  both 
husband  and  wife.  In  it  Mussammat  Zainab  expressly  claims 
sole  ownership  of  the  property  gifted  by  her  and  (by 
implication)  claims  the  right  to  give  it  away  to  whomsoever 
she  pleases.  Baghe  Khan  gifts  his  own  land  which  is  described. 
He  says  he  adopted  defendant  in  infancy,  and  she  says  he  adopt- 
ed defendant  with  her  "  consent  ".  She  also  says  she  has 
brought   him  up  like  a  son  and  he  has  become  in  every  way  the 
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owner  and  oocapier  of  "  our  "  estate  like  ourselves.  In  mj  opinion 
it  is  reasonable  to  infer  that  she  also  had  adopted  the  young  man, 
for  clearly  by  her  "  consent  "  aforesaid  she  was  intending  to  make 
defendant  heir  to  herself  also,  and  this  would  suffice,  inasmuch 
as  adoption  amoug  these  Muhammadans  could  require  no 
religious  or  other  ceremonies.  And  in  the  record  are  many 
pieces  of  evidence  pointing  the  same  way,  e.  g.,  page  319, 
D.  42,  the  lady's  own  statement,  the  constant  description  of 
defendant  as  adopted  son  of  Mussammat  Zainab  in  the  mutations 
of  1895-96,  and  so  forth,  which  I  need  not  discuss  at  length; 
not  to  speak  of  the  oral  evidence  of  respectable  witnesses  Nos. 
28,  29,  34,  36,  37  and  38. 

The/ac<wm  of  adoption  being  established,  it  is  also  clear 
that  it  became  known  to  plaintiffs  at  latest  in  1888,  for  they 
objected  to  the  mutation  in  that  year.  Thus,  if  Article 
118  applies  at  all,  plaintiffs  only  had  till  1894  to  sue.  That 
Article  provides  a  period  of  limitation  for  a  suit "  to  obtain 
"  a  declaration  that  an  alleged  adoption  is  invalid  or  never  in 
fact  took  place  ".  We  are  not  concerned  here  with  the  latter 
clause.  The  question  is  whether  the  words  "  a  declaration 
"  that  adoption  is  invalid "  come  within  the  four  corners  of 
the  relief  asked  for  in  the  present  case. 

The  learned  District  Judge  took  the    view  that  the  adoption 

mentioned   in     Article   118    is    an   adoption    done  by   a   person 

who   had  no   inherent  right   to    adopt,   that     the    adoption   of 

defendant  by  Mussammat  Zainab   as  heir  to  ancestral    pro'^erty 

in   her   hands   is  "   inherently  invalid  " ;     and   so   Article    118 

has  no  application.     He  based  his  reading   of  Article   118   upon 

rulings  Bhagat    Bam  v.  Tulsi  Ram   (»)  and   Muhammad  Bin   v. 

Sadar   Din  (2),   refusing  to   follow    Qujar    Singh  v.    Puran  (^), 

though  based   on  a  Privy     Council    decision,    on    the   ground 

that     the     Privy      Council     really     did     not     deal     with     the 

distinction   between   invalid    adoptions   and   inherently   invalid 

adoptions ;  and    he   held    this    adoption    "  inherently   invalid    " 

on  the   evidence   in  this   case    regarding    practice   in    the   tribe 

and  upon  a  series  of  Punjab  ralings    dealing  with  cases  governed 

by     Punjab     agricultural     custom.     At     present,     then,     I   will 

confine   myself   to   the    questions    whether  the    District  Judge's 

reading   of    Article    118   is   sound,    and    whether,    if   it    is,  the 

adoption   of   defendant   in  this     case   was   inherently     invalid, 


(')  in  P.  R.,   1892.  (2J  ^;7  p^  ji^   igoj^ 

(»>  71  P.  R.,  1901. 
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by   which    I   anderstand   was   Hn  absolute    nullity  without  any 
show  of  right. 

Taking  first  Oujar  Singh  v.  Puran  (^),  which  was  decided 
by  a  Division  Bench,  whereas  Muhammad  Din  v.  Sadqr  Din  (''), 
was  the  ruling  of  a  single  Judge,  and  Hem  Baj  v.  Sahiha  (^), 
which  followed  Uujar  iSingh  v.  Furan,  we  see  that  on  the 
authority  of  the  Privy  Council  it  was  laid  down  that,  whether 
an  adoption  really  took  place  or  not,  if  plaintiff  sues  defendant 
for  possession  of  property  and  defendant  alleges  an  adoption 
and  shews  that  plaintiff,  more  than  six  years  before  suit,  was 
aware  that  defendant  claimed  to  be  adopted,  the  suit  is  barred 
under  Article  118.  Muhammad  Din  v.  Sadar  Din  (^),  which 
does  not  refer  to  the  Privy  Council  authority  at  all,  drew  the 
distinction  aforesaid'  between  alleged  adoptions  and  alleged 
adoptions  inherently  invalid.  In  Qanesha  Singh  v.  tlathu  (*), 
where  the  factum  of  adoption  was  admitted,  it  waa  held 
that  whenever  in  any  suit  the  validity  or  invalidity 
of  an  adoption  comes  into  question,  that  point 
can  only  be  raised  within  six  years  of  plaintiff's  knowledge. 
In  Dheru  v.  Sidhu  ('),  the  matter  was  incidentally  discussed 
on  the  same  lines.  In  Bam  Narain  v.  Maharj  Narain  (<»), 
it  was  laid  down  that  Article  119  applies  to  every  suit 
filed  for  whatever  purpose  in  which  plaintiff  must,  in  order 
to  succeed,  prove  the  validity  of  an  adoption,  and  that  time 
begins  to  ran  from  the  date  on  which  the  rights  of  an 
adopted  son  are  interfered  with.  (Thus,  if  in  the  present 
case  plaintiffs  had  in  1888  succeeded  in  ousting  defendant, 
defendant  would  only  have  had  till  1894  to  sue  for  posses- 
sion). Sardar  Wasawa  Singh  v.  Sardar  Arur  Singh  ('),  quoted 
by  Mr.  Shah  Din,  need  not  be  noticed.  Besides  these 
Punjab  cases  he  has  quoted  Shrinivas  Murar  v.  Hanmant 
Ghavdo  Deshapande  («),  Malkarjuny.  Narhari  (^),  Barot  Naran 
V.  Barot  Jesang  (^°),  Parvathi  Ammal  v.  Samivatha  Guruhil  (i'). 
In  Shrinivas  Murar  v.  Hanmant  («),  it  was  held  that  Article 
118  applied  to  a  suit  for  declaration  of  invalidity  of  defendant's 
adoption,  for  possession  and  for  mesne  profits,  and  the  reasons 
given  by  Candy  and  Tyabji,  JJ.,  are  instructive.  The  former 
learned  Judge  said  that,  though  primarily  Article  141  applies, 
when     defendant     pleads   that  he     waa    holding   to   plaintiffs' 

(')  71   P.  R.,  19"1.  («)  3  P.  fi.,1904. 

(M   (57  P.  R.,  1901.  (')  33  P.  «.,  1900. 

C)  116  P.  R.,  1»01.  (**)  1.  L.  E.,  XXiy  Bom.,  260,  F.  B. 

(*)  20  P.  B.,  1902.  C)  I  L.  h.,  XXV  Bom.,  337,  P.  C. 

(*)  56  P.  H.,  190».,;J'.  B.  (^")  i.  L.  k.,  XXV  bom.,  26. 

(^i)J.£.fi^  XZilarf.,  40. 
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knowledge,  as  validly  adopted  by  the  widow,  Article  118 
applies  ;  and  the  latter  expressed  the  opinion  that  Article 
118  applies  to  every  case  where  the  validity  of  the  adoption 
is  the  substantial  question,  whetter  it  arises  on  plaint  or 
on  defendant's  pleas.  Malkar/an  v.  Narhari  (i)  at  page  360 
quotes  Jagadamba  Ohaodhrani  v.  Dnkhina  Mohun  Roy 
Ohaodhri  (*),  in  which  Article  1 18  was  applied  to  a  case  in  which 
plaintiff  sued  to  recover  an  estate  and  said  nothing  about 
defendant's  adoption.  In  Parvathi  Ammal  v.  Saminatha 
Gurukul  (^),  it  was  said  that,  if  the  adoption  was  set  up  by 
defendant  to  knowledge  of  plaintiff  more  than  six  years  before 
suit,  the  claim  would,  be   barred. 

Mr.  Beechey,  on  the  other  hand,  quoted  a  large  number 
of  Punjab,  Calcutta,  Allahabad  and  Madras  rulings,  but 
as  he  claimed  that  Karam  Dad  v.  l^athu  (*)  nullified  all  the 
previous  rulings  of  this  Court  relied  on  by  defendant,  I  will 
first  examine  that  case.  In  my  opinion  it  is  in  terms  hardly 
in  line  with  the  facts  of  the  present  case.  There  the 
assertion  of  the  plaintiff,  which  he  successfully  established, 
was  that  the  widow,  in  order  to  have  any  power  whatever 
to  adopt  an  heir  to  succeed  to  her  late  husband's  estate, 
should  have  had,  and  as  a  matter  of  fact  had  not,  authority 
from  him  to  adopt.  No  doubt  it  is  stated  that  Article  118 
applies  only  when  validity  of  an  adoption  is  in  question  and 
not  when  the  adopter  has  no  inherent  power  to  adopt,  a 
dictum  also  to  be  found  in  Bhagat  Bam  v.  Tulst  Bam  ('), 
and  the  aforesaid  Muhammad  Din  v.  Sadar  Din  (•),  but  then 
here  there  is  no  question  of  Mussammat  Zainab's  having, 
or  not  having,  authority  from  her  hmband  to  adopt.  The 
dictv/m  in  Karam  Dad  v.  Nathu  (*)  must  be  taken  as  applying 
to  the  facts  of  that  case  or  at  most  to  analogous  facts,  and 
it  is  impossible  to  say  that  the  learned  Bench  would  have 
expressed  itself  in  the  same  vj  ay  had  it  had  in  its  mind  a  case 
like  the  present.  To  my  mind  it  is  a  question  whether  that 
dictum  taken  in  a  broad  and  general  way  is  not  in  conflict 
with  the  views  of  the  Pi  ivy  Council ;  and  I  consider  that,  though 
we  would  be  bound  to  follow  it  in  an  exactly  similar  case, 
in  a  case  not  similar  we  can  and  should  pass  it  by  and 
conform  to  the  dicta  of  the  Privy  Council  and  to  those 
of    this     Court    expressed    in    the    series    of     rulings    relied 

(»)  l.L.  By  XXV  bom. ,2,^1,  PC.         (*)  86  P.   R.,   1905,  JP  B 
{_•)  I.L.R.,Xni  Valc.,Wii,p.C.         (»)  144P.ii.,    1892 
(•)  I.  L.  it.,  XX  Mad.,  40.  (»)  67  P.  R.,  1901. 
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upon  by  Mr.  Shah  Din.  In  short.,  we  shouM  hold  that  in 
Karam  Dadv.  Nathu  (*),  this  Court  only  intended  to  lay  it 
down  that  where  a  woman,  in  order  to  validly  adopt  defendant, 
should  have  had  authority  from  her  late  husband  nn'i  yet  had  no 
such  authority,  there  was  no  "  alleged  adoption  "  and  sb  Article 
118  would  not  apply.  For  myself,  though  I  express  the 
opinion  with  all  due  respect,  I  have  grave  doubts  regarding 
the  soundness  of  the  distinction  between  an  '*  invalid  "  and 
"  an  inherently  invalid  "  adoption  :  if  an  adoption  such  as  that 
dealt  with  in  Karam  Dad's  case  is  no  adoption  at  all  within 
the  meaning  of  Article  118,  the  idea  must  be  that  it  is 
not  an  adoption  because  it  does  not  confer  upon  the 
adoptee  the  status  of  a  son,  but  then  equally  an  invalid 
adoption  of  any  sort  fails  to  do  that,  and  this  line  of  reasoning 
ends  in  the  reductio  ad  absurdum  that  the  first  part  of  Article 
118  becomes  a  dead  letter.  In  these  circumstances  I  again 
say  that  Karam  Dad's  case  should  be  taken  as  an  authority 
only  for  cases  strictly  similar  to  itself. 

But  even  if  we  must  adopt  the  distinrtion  drawn  in 
Karam  Dad's  case  and  in  Bhagat  Ram's  case  and  Muhammad 
Din's  case,  in  connection  with  which  Mr.  Beechey  has  referred 
us  to  the  rulings  quoted  in  the  margin,  which  rulings  I  do 
not  propose  to  discuss  except  in  so  far  as  to  state  that  in 
ray  opinion  they  are  either  not  in  point  or  are  opposed  to 
the  Privy  Council's  views  expressed  in  Jagaiamba  Ohaodhrani 
V.  Dakhina  Mohun  (^),  and  Malkarjun  \.  Narhari  {^),  and  to 
this  Court's  views  given  in  Gujar  Singh  v.  Puran  (*),  Qanesha 
Singh V.  Sathu  {^),?ir\d  Dheru  v.  Sidhu  («),  I  em  unable  to 
see  how  it  can  be  said  that  the  adoption  in  the  present 
case  is  "  inherently  invalid  ".  Adoption  among  Muhammadans 
is,  of  course,  not  a  religious  act  as  it  is  among  persons 
subject  to  Hindu  Law.  It  amounts  simply  to  nomination  of 
an  heir  ;  and  what  we  have  to  see  is  not  whether  according 
to  any  theory  of  the  powers  of  females  under  custom  Mus- 
sammat  Zainab  could  or  could  notj  validly  adopt  a  son  but 
whether  as  a  matter  of  practice  women  in  this  tribe  have  in 
the  past  nomiuited  heirs  to  lauded  property,  which  would 
but   for   that   nomination,     have    reverted    on    their   death    to 


55  P.  E.,  1897. 

96  P.  B.,  1898. 

73  P.  E.,  1894. 

14  P.  L.  B.,  1902. 

I.  L.  R.,  XXII  Gale, 
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the  father's   collaterals,     and     whether    also,   women     in    the 
position   of   Musaamraat    Zainab   have    not   in    the    past    alien- 
ated   property     received   from     fathers   and   husbands  at  will 
without  consent  of  collaterals. 

Bat  before  discussing  this  directly  I  would  like  to  say 
that  in  ray  opinion  the  evidence  on  the  record,  which  is 
too  voluminous  for  detailed  discassion,  shows  to  my  satisfaction 
that  these  Sheikh  Ansaris  are  not  agricnltnrists  in  the  proper 
sense  of  the  terra,  and  that  there  is  no  presumption  that 
they  have  adopted  agricultural  custom  ;  that  evidently  females 
and  especially  daughters  are  among  them  a  favoured  class  ; 
and  that,  where  it  is  not  specifically  proved  by  the  plaintiffs 
that  the  tribe,  in  matters  connected  with  the  status  of  females, 
have  actually  adopted  agricultural  custom  or  some  similar 
restrictive  custom,  Muhammadan  Law  must  be  presumed  to 
apply.  In  connection  with  this  I  would  only  refer  to  Section 
6,  Punjab  Laws  Act,  and  the  Pull  Bench  ruling  in  Daya  Bam 
V.  Sohel  Singh  (^). 

The  learned  counsel  for  the  appellent  have  prepared 
certain  lists  of  adoptions  and  alienations  by  and  succession 
to  females  and  males  in  these  Jullundur  Bastis  and  for 
convenience  sake  I  will  refer  to  them.  They  are  compiled 
from  materials  on  the  record.  List  3  B.  is  of  adoptions  by 
females.  Four  instances  are  given  of  which  the  first  is  the 
one  now  in  dispute.  The  second  instance  is  a  case  of  a 
tamUk-nama,  see  page  541,  paper-book,  and  of  a  judicial 
decision  (page  53)  under  which  property  gifted  by  her  father 
to  the  lady  who  executed  that  deed  remained  with  the  donee 
or  legatee  or  nominated  heir.  The  deed  does  not  speak  of  '*  adop- 
tion "  but  it  clearly  makes  the  beneficiary  an  appointed  heir; 
and  see  puge  19,  top,  page  475,  line  27  (adoptee's  own  statement) 
and  note  to  khatas  1,  2  and  3,  pedigree  table  of  Basti 
Danishmandan.  Entry  3  is  a  Sayad  case  of  Basti  Sheikh 
Darwesh.  The  alleged  adoptee  was  an  Arain.  It  is  doubtful 
whether  this  case  can  be  considered  to  be  directly  in  point, 
but  it  certainly  shews  an  extensive  power  in  females  to  deal 
with  property  inherited  from  fathers.  In  my  opinion  too  a 
Sayad  case  from  one  of  these  Bastis  is  as  such  certainly  in 
point.  Entry  4  is  a  curious  case  of  the  adoption  of  two  boys 
or  rather  the  execution  of  a  tamlik-nama  in  their  favour.  I 
think    this  mnstrenlly   have  occurred,  though   no  mention  of  it 

(0  110  P'  fi-,    1906,  F.  B. 
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is   mftdia  in    the    pedigree-table,    for  see   the  allusion    at    pages 
498,    139,    paper-book. 

These  cases  «re  thus  few,  as  one  would  natumily 
expeetibutin  my  opinion  the  cases  of  gifts  by  females,  which 
are  numerous,  List  1  B.,  are  also  in  point  as  shewing  that 
females  are  not  in  this  tribe  tied  down  as  they  are  in  ordinary 
Punjab  tribes.  There  are  37  instances,  oi  which  Mr.  Shafi 
admits  that  five  have  been  shown  of  no  value.  It  is  impossible 
here  to  discuss  these  instances  at  length.  After  considering 
the  criticisms  of  Lala  Badri  Das,  junior  counsel  for  plaintiffs, 
I  have  arrived  at  the  conclusion  that  the  list  supports  very 
fairly  the  contention  of  defendant  as  to  the  powers' of  females 
in  the  tribe,  and  I  approve  of  the  argument  of  Mr.  Shafi 
that,  when  we  find  in  such  a  list  some  gifts  that  cao  be 
supported  both  under  Muhammadan  Law  and  custom 
and  some  that  can  only  be  supported  under  Muham- 
madan Law,  it  must  be  taken  that  all  were  made  under 
Muhammadan  Law  and  not  some  under  that  law  and  the  rest 
under  custom. 

There  are  also  lists  of  sales,  etc.,  by  females  and 
succession  to  females,  and  of  adoptions  and  gifts  and  sales,  etc., 
by  males,  and  of  succession  of  females  to  males.  I  do  not 
propose  to  didcuss  these  further  than  to  say  that,  after 
considering  Mr.  Badri  Das's  strictures  on  them,  I  still  find 
a  considerable  residum  of  cases  which  cannot  be  accounted 
for  under  agricultural  custom. 

Finally,  then,  my  view  is  that  the  "  adoption  "  of 
defendant  by  Mussammat  Zainab  was  not  "  inherently 
invalid  "  and  so  Article  118  fully  applies  and  the  suit  is  barred. 
I  would  also  express  the  opinion  that  probably  the  suit  is 
barred  by  time  in  other  ways  also,  see  (i),  (iii)  and  (iv) 
at  beginning  of  this  judgment.  I  will  not  discuss  this 
further  than  to  say  that  in  my  opinion  the  evidence  on  the 
whole  goes  to  shew  that  gifts  in  lieu  of  dower,  and  even 
ordinary  gifts,  by  males  to  females  in  this  tribe  probably 
makes  the  female  donees  absolute  owners  as  in  Muhammadan 
Law ;  and  further  to  say  that,  even  if  this  is  not  quite  so, 
the  intention  of  the  gift  by  Jahangir  to  Mussammat  Maryam 
and  by  Sarfaraz  to  Mussammat  Zainab  was  to  make  the 
ladies  full  owners  as  the  donors  certainly  were  in  the  absence 
of  applicability  of  agricultural  custom  and  so  these  ladies  held 
adversely  to  the  collaterals. 

I  would,  then,  if  my  learned  colleague  agrees,  accept 
the  appeal  and  dismiss  the  suit  with  costs  throughout. 
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18th  April  1906.  Rattigan,  J.— My  learned  brother  has  dealt  so  exhaustively 

with  this  complicated  case  that  I  need  say  no  more  than 
that  I  entirely  agree  with  him  not  only  upon  the  question 
of  "  acquiescence  "  which  I  hold  to  be  fully  established  and  to 
bo  per  se  a  bar  to  plaintiffs'  claim,  but  also  upon  the  other 
points  iu  regard  to  which  he  has  expressed  his  opinion.  As 
we  are  agreed  that  plaintiffs  must  fail  on  the  ground  that 
they  have  by  their  acts  accepted  defendant  as  the  adopted  son 
of  Mussammat  Zairab  and  have  estopped  themselves  by 
those  acts  from  now  contesting  his  status  as  such  adopted 
Bon,  any  opinions  which  we  express  upon  the  other  points 
argued  before  us  must  necessarily  be  obiter.  But  these 
questions  are  of  so  important  and  interesting  a  character  and 
the  arguments  before  us  upon  them  have  been  so  able  and 
thorough  on  both  sides  that  we  are  perhaps  justified  in  giving 
our  opinions  upon  them,  though  I  am  ready  to  admit  that  in 
general  snoh  a  course  is  open  to  some  objection.  I  find 
myself  so  completely  at  one  with  the  view  expressed  by  my 
learned  colleague  that  it  would  be  a  mere  waste  of  time  for 
me  to  refer  in  detail  to  these  other  questions,  but  I  must  take 
this  opportunity  of  remarking  that  I  too  am  at  a  loss  to 
comprehend  the  true  distinction  between  an  adoption  that  is 
"  invalid  "  and  one  that  is  "  inherently  invalid ."  It  seems 
to  me,  speaking  with  every  respect,  that  one  adoption  is  either 
valid  or  invalid,  and  if  it  is  invalid,  it  is,  I  apprehend 
inherently  invalid. 

The  appeal  was  argued  before  us  in  a  manner  worthy 
of  the  learned  counsel  who  appeared  for  the  parties,  and  we 
nre  greatly  indebted  to  them  for  the  assistance  which  we  have 
received  at  their  hands. 

We  accept  the  appeal  and  dismiss  plaintiffs'  suit  with 
costs  throughout. 

No.  2. 

Before  Mr.  Justice  Lai  Ghand. 

,JAGAN  NATH  AND  OTHERS,— (Plaintiffs),— PETITIONERS, 

Revision  Side.  <  Versus 

(.  BUDHWA  AND  OTHICRS,- (Defendants),— RESPONDENTS. 

Civil  Revision  No.  1855  of  1904. 
Mortgage — Mortgagee  oltaining  money  decree    against  his  mortgagor  not 
alloived  to  purchase  eqvtty  of  i edemytion  in  the  •property   mortgaged  to  him — 
Effect  of  prohibited  purchase. 

Held  that  a  mortgagee  under  a  conditional  aale  cannot,  by  purchasing 
the  equity  of  redemptioa  in  execution  of  a  money   decree  obtained  by  him 


Jant.  1907.  1  CIVIL  JUDGMENTS  -No.  2.  1 9 

again'^fc  hig  mortgagor,  aoquira  a  complete  title   aa    of   a   purohaaer  in  th«^ 
property  raortwagad  ti  him  ao  as   to   d»priVa   the  raor'gigir    of   hia' legal 
privilegea  regarding  the  equity  of  redemption. 

Snoh  parohasea  being  abaolately  unlawful  do  not  confer  an 
irredeemable  title  on  a  mortgagee  without  hia  having  recoursa  to  the 
proper  prooedure  preaoribed  for  t'lat.  purpose  and  ^FJthgnt  givring  the 
mortgagor  an  opportunity  to  redeem. 

Petition  for  revision  of  the   order   of  S.   Olifford,  Esquire, 
Divisional  Judge,  Delhi  Division,  dated  20th  August  1901. 

Sbadi  Lai,  for  petitioners. 

The  judcfment  of  the  learned  Judge  was  as  follows  : — 

Lal  Chand,  J. —Two  hooses,  inclnding  the  house  now  in  suit,     gth  June  1906. 
were  mortgaged   to   plaintiffs  by   defendants  1  and  2    on    I7t.h 
August    1895    for    Rs.  500  by   a  deed   of   conditional. mortgage. 
The   plaintiffs   did   not   take    foreclosure  proceedings  after   the 
expiry  of  the  stipulated   period    but   having  obtained    a   money 
decree   on     another     mortgage    deed     put    up   the    equity   of 
redemption  of  the  house  in  suit  for  auction  sale    and    purchased 
it  for   Rs.  50.     Having  obtained  the  sale  certificate  and  formal 
possession  under  it  the  plaintiffs    have  now  sued  for   possession 
by  ejecting  defendants.     The  defendants  raised  several  objections, 
one  of  the  objectiois  being  that  plaintiffs  could  not  sell  the  equity 
of  redemption  and  should  have  sued    on    the   original   mortgage 
deed.     No  issues  of  law  were  fixed  by  the  First   Court   but  only 
an  issue  of  fact  whether  defendants  had  not  received  consideration 
money  under  the  mortgage  deed,  dated   1 7th  August  1895.     The 
defendants  having  failed  to  appear  at  the   last  hearing    fixed  for 
the  case,  proceedings  were  ordered   ex  parte    and  plaintiffs' suit 
for   possession    was   decreed   by   the    First   Court.     The    lower 
Appellate    Court     has     reversed      the     decree    and   dismissed 
plaintiffs'    suit    on     the     ground    that    the   title   of     plaintiffs 
is   bad   as   they   had  the  equity  of  redemption  sold  which  they 
had  no  right  to  do.     This   view    is   stated    to   be  supported  by 
Calcutta  and    Bombay  rulings,  which  are   not   quoted,   and    by 
Section  99  of  the  Transfer  of  Property  Act. 

It  is  contended  in  revision  under  Section  70  (a),  Punjab 
Courts  Act,  that  the  lower  Appellate  Court  has  committed 
material  irregularity  in  deciding  the  appeal  on  a  point  not 
urged  in  the  memorandum  of  appeal  or  in  the  Court  of 
first  instance  and  which  the  petitioner  had  no  opportunity  to 
meet.  It  is  further  contended  that  the  sale  having  been 
completed  more  than  four  years  before  suit,  the  objection  that  the 
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equity  of  redemption  could  not  be  sold  could  not  be  entertained 
and  that  the  law  as  to  the  sale  of  equity  of  i-edemption  has 
moreover  been  misunderstood  by  the  lower  Appellate  Court.  In 
argument  it  was  further  urged  that  Section  244,  Civil 
Procedure  Code,  is  a  bar  to  the  objection  raised  by  defendaat, 
and  following  cases  were  quoted  and  relied  upon  : — 

Farmanand  v.  Daulat  Bam  (^),  Thaleri  Pathumma  v. 
Thandora  Mammid  {^),  and  Durga  Oharan  Mandal  v.  Kali 
Prasanna  Sarkar  (^). 

As  regards  the  first  contention  it  seems  to  me  that  the 
objection  was  raised  in  the,  first  Court  though  not  in  very 
clear  terms.  It  was  pleaded  by  the  defendants  in  their 
wi'itten  statement  that  the  plaintiff's  real  remedy  lay  on  his 
mortgage  deed  and  that  he  could  not  sell  the  equity  of 
redemption  under  Section  295,  Civil  Procedure  Code.  It  is  thus 
clear  that  the  defendants  pleaded  that  the  plaintiffs  could  not 
obtain  possession  of  the  house  in  suit  which  was  alleged  to  be 
worth  Rs.  4,000  except  by  enforcing  the  mortgage  deed. 
The  objection  therefore  that  the  plaintiffs  could  not 
recover  possession  by  virtue  of  parchase  of  equity  of  redemption 
independently  of  the  mortgage  deed  was  raised  iu  effect,  and 
it  was  not  challenged  by  the  plaintiffs.  The  contention  that 
pliiintitfs  have  had  no  opportunity  to  meet  the  point  on  which 
the  judgment  of  the  lower  Appellate  Court  has  proceeded  is 
not  maintainable.  The  plaintiffs  were  represented  in  the  lower 
Appellate  Court  by  a  pleader  and  no  affidavit  is  filed  that 
arguments  were  not  heard  by  the  lower  Appellate  Court  on  this 
point  or  that  the  matter  was  not  discussed  at  the  hearing.  >  1 
therefore  disallow  the  first  contention.  As  regards  the 
remaining  contentions  I  am  not  prepared  to  say  that  the  lower 
Appellate  Court  has  misapprehended  the  law  on  the  subject.  Even 
apart  from  Section  99,  Transfer  of  Property  Act,  which,  it  is 
contended,  is  not  applicable  to  this  piovince,  the  view  taken  by 
the  lower  Appellate  Court  is  supported  by  Martand  Balkrishna 
Bhat  y .  Dhondo  Damoiiar  KulJcarni  (*),  which' refers  to  earlier 
cases  decided  by  the  Calcutta  High  Court  prior  to  the' passing  of 
the  Transfer  of  Property  Act.  The  mischief  condemned  by 
these  authorities  is  exactly  what  has  happened  in  this  case. 
The  mortgage  in  plaintiffs'  favour  was  a  conditional  mortgage 
which  plaintiffs  could  not  foreclose  without  taking  certain  steps 
under  the  Regulation  and  without  giving  a  year  of  grace  to  the 
defendants  within  which   to  ledoeni.     Instead   of   taking   proper 

(»)  I.L.  R.,  XXIV  All.,  ^\Q.        (»)  I.L.R.,XXn  Calo„727. 
(*)  10  Mad.  L.  J.,  110.  (*)  I.  I.  B.,  Xni  Bom.,  624. 
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iUid   legal  steps  the  plaintiffs  balflo  the  stringent    provisions    of 
law  by  purchasing  the  equity  of  redemption    in    execatiou    of   a 
money  decree  for  a   nominal  sum   of    Rs.    50,    while   the   house 
is    stated    by    the    defendants    to    be   worth    Rs.    4,000.     The 
plaintiffs  thns  seek  to  secure  an    unfair  advantage   in  defiance  of 
law  when  their  true  remedy  lay  in  enforcing  the  mortgage  deed. 
Even,    however,    if    the     law   on    the   subject     had    been   mis- 
apprehended   by     the     lower   Appellate    Court     as    alleged    it 
could  not  form  a  valid  ground  for  revision  under  Section  70  (a), 
the  matter  having  been  decided  by    the   lower   Appellate   Court 
after  due  consideration.     Further  there  is  nothing  to  show    that 
it  was  contended  in  the  lower  Appellate  Court  that    the  objection 
to  plaintiffs*  title  was  not  admissible  owing  to    lapse  of   time  or 
that  Section  244,  Civil  Procedure  Code,  precluded   such  objection 
boiiig  raised  in  this  suit.     These  are   obviously   new    contentions 
raised  in  revision  on  argument  by    the    learned   counsel   for   the 
petitioner  and  I  cannot  under   the   circumstances    hold   that   the 
lower  Appellate  Court  has   acted  with    material    irregularity   in 
not    alluding    to    these    contentions    and  deciding   them.     But, 
moreover,  I  am  not  prepared  to  concede  that  the  objection  as   to 
lapsa  of  time   is   at   all    fatal.     Defendants  have    continued   in 
possession   of  the  property  sued  for  since  the   sale   as  prior   to   it 
and  the  limitation  for  setting  aside  an  auction  sale  cannot    apply 
to  bar  the  defence  that  plaintiffs  have  no    valid    title  to  sue   for 
possession  and  that  the  auction  sale  which  constitutes    plaintiff's' 
title  gives  them  no  title  in  equity.     As  regards  Section  244,  Civil 
Procedure  Code,  the  objection  taken  by  the  defendants    is  not   an 
objection    relating     to   execution   of   decree    or     discharge    or 
satisfaction   thereof.     It   is   not   an   objection   that    the    money 
decree  obtained  by  plaintiffs  on  24th  January  1900  could  not  be 
executed.     What    is  objected     to    is   that  the  auction    sale    in 
plaintiffs'    favour  in  execution  of  his  money  decree  has   equitably 
failed  to  confer  any  legal  title  on  him  as  purchaser  of   the   house 
in  dispute.     The  mode  of  execution  or    sale   in  execution  is   not 
objected  to,  but  that  the  result  of   the   proceedings  is  altogether 
abortive  and  inoperative  to  give    plaintiff    the    title   he   claims. 
This  view  is  supported  by  Martani  Balkrishna   Bhat   v.    Dhondo 
Damodar  Kulkami  (i),  already  referred    to  where  the    sale   was 
held  to  be  a  nullity   and  altogether  void    aga  inst   a   party   who 
otherwise  was  held  bound  by  the  decree.     The   same    view    was 
apparently    taken  in  Muthuraman    Chetti  v.    Ettappasami   {^). 
The  decision  in  these  cases  proceeded  under  Section  99,  Transfer 

(')  I.  L.  R^  XXII  Bom.,  624.  («)  I.  L.  R.,  XXll  Mai.,  872. 
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of  Property  Act,  bat  that  h  immaterial  as  Section  99  merely 
embodied  the  principle  already  iti  force  before  the  passing  of 
the  Act. 

Parmanand  v.  Daulat  Bam  (l)  quoted  by  the  counsel 
for  the  appellant  is  clearly  distinguishable  on  the  ground 
that  in  that  case  the  auction  sale  of  equity  of  redemption 
was  effected  in  pursuance  of  a  decree  expressly  passed  for 
that  purpose  under  Section  67,  Transfer  of  Property  Act,  and 
hence  the  sale  was  held  as  binding  on  the  judgment-debtor. 
Thalen  Pathumma  \ .  ThancUra  Mammad  (^),  merely  follows 
Durga  Charan  Mmdal  v.  KaU  Prasanna  Sarkar  (*), 
which  is  more  in  point.  But  the  dispute  in  the  last  case  was 
actually  raised  in  execution  proceedings  and  the  point  at  issue  was 
that  the  property  sold  was  incapable  of  being  sold  under  Section 
266,  Civil  Procedure  Code,  as  the  judgment-debtor  had  no  dis- 
posing power  over  that  property.  This  is  not  at  all  similar  to  the 
present  case  where  there  is  no  question  or  doubt  that  the 
judgment-debtor  had  a  disposing  power  over  the  property  sold 
(the  equity  of  redemption),  but  it  is  pleaded  that  by  reason  of  his 
purchase  the  auction  purchaser  is  not  equitably  entitled  to 
foreclose  the  mortgage  virtually  without  [having  recourse  to 
proper  legal  procedure  prescribed  for  that  purpose  and  without 
giving  the  mortgagee  an  opportunity  to  redeem.  This  is  totally 
a  different  case  from  thq  cases  relied  upon  by  the  counsel  for 
the  appellant,  and  I  am  clearly  of  opinion  that  it  is  open  to  the 
defendants  to  rely  in  the  present  suit  for  ejectment  on  this 
equitable  plea,  notwithstanding  the  provisions  of  Section  244, 
Civil  Procedure  Code,  or  the  lapse  of  a  period  of  four  years  since 
the  auction  sale.  Moreover,  as  already  observed,  it  does  not 
appear  that  any  such  objection  was  raised  in  the  lower  Courts  on 
plaintiff's  behalf  and  he  is  not  competent  to  raise  it  on  an 
apolication  for  revision  under  Section  70  (a).  I  reject  the 
application  for  revision  and  confirm  the  order  passed  by  the 
lower  Appellate  Court. 


Application  dismtsted. 


C)I.  L.  B.,  XXIV All.,  549.  (•)  10  M.  L.  J.,  110. 

(»)  l.  L.  R.,  XXVJ  Cale.,  727. 
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No.  a 

Before  Mr.  Jtcstice  Lai  Chand. 

JFATTEH  MUHAMMAD,— (Plaimtiii),-  APPELLANT, 

Versus 

SAID  AHMAD  AND  OTHERS,- (Dmendants),  - 

RESPONDENTS. 

Civil  Appeal  No.  160  of  1905. 

L\tnitatio7i  Act,  1877,  Section  22— Pre-emption— Suit  for  preemption — 
Assignment  by  vendee  pendente  lite — Addition  of  aisignee  as  co-defendant 
after  peiiod  of  limitaiicn — Limitation. 

The  plaintiff  brought  an  action  to  enforce  a  right  of  pre-emption 
within  the  period  of  limitation  prescribed  by  law.     The  defendant   vendee 

assigned  over  bis  interest  to  a  third  jartj  after  the  institution   of  tie  suit. 

On  the  application  of  the  plaintiff,  after  the  period  of  1  mitation  had 
expired,  the  Court  ordered  the  aeeigneecd  be  impleaded  as  a  oo-defendant. 
Thereupon  the  defence  pleaded  limitation. 

Held,  that  the  tuit  was  not  barred  by  limitation  in  consequence  of 
the  joinder  of  the  assignee.  The  provieic  ns  of  Section  22  of  the  Limitation 
Act  do  not  apply  when  tte  original  suit  is  continued  against  the  added 
defendftDt  who  derives  his  title  from  the  original  defendant  by  an  assign- 
ment pending  the  suit. 

Svput  Singh    v.   Imrit  Tewari   (»),  Cfcuni    Lai  v.  Abdul  Ali  Khan  (»■>, 
Mvstamn  ut    Shakro    v.    Molar  [Mai    (^),    Barnam    Singh    r,    Jiuan  (*\ 
referred  to. 

Nabi  Bakhsh  r.  Falir  Muhammad  (»)  and  Barak  Chand  v.  beonatk 
8ahay  (»),  distinguished. 

Further  appeal  from  the  decree  of  A.  E.  Hurry,  Esquire,  Divis  onal 
Judge,  Amrit$ar  Division,  dated  Hth  October  1904. 

Gurchain  Singh,  for  appellant. 

Faaal  Husain,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

Lal  Chakd,  J.— The  lower  Courts  have  dismissed  the  suit  as  20^^  July  1906. 
barred  by  limitation  relying  on  Nabi  Bakhsh  v.  Fakir  Muham- 
mad (6).  It  is  contended  for  appellant  that  the  case  is  distin- 
gmshable  on  the  ground  that  in  the  present  case  the  resale  was 
effected  after  the  suit  was  instituted  and  Supnt  Smgh  v. 
Imrtt  Teu,ari  (>),  Ghuni  Lal  v.  AbdnhJU  Khun  0),  Mussammat 
Shakro^Molar  Mai    (»),    Enrnam    Singh    v.    Jiwnn  (*,)    and 

0)  /.  L.  B.,  V  Calc,  780.  7*)  7  P  ^~m6^^ 

(  )  68  p.  R.,  1879.  («)  /.  i.  B.^   ^^  Calc,  409. 
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Section  372,  Civil  Procednre  Code,  are  relied  upon  to  show  that 
the  claim  is  uot  barred.  It  appears  to  me  that  the  ground  taken 
is  valid.  Section  22,  Limitation  Act,  does  not  seem  to  be  applic- 
able when  the  original  suit  is  continued  against  the  added 
defendant  who  derives  his  title  from  the  original  defendant 
by  an  assignment  pending  the  pnit.  The  First  Court's  order, 
dated  the  15th  April  1904,  shows  that  Madat  Ali  was  added  as 
a  defendant  because  it  was  considered  necessary  to  make  him  a 
party,  and  although  Section  872,  Civil  Procedure  Code,  was  not 
quoted  in  the  order  itself  or  in  the  application  filed  by  plaintiff 
yet  that  section  is  clearly  jipplicable  to  the  facts  of  the  case 
and  the  order  adding  Madat  Ali  as  a  defendant  may  properly 
be  held  to  imply  that  leave  of  Court  was  given  as  required  by 
Section  372,  When  plaintiff  instituted  his  claim  for  pre- 
emption Madat  Ali  bad  no  interest  in  the  property  sued  for 
and  could  not  possibly  have  been  made  a  party  to  the  suit.  It 
seems  not  only  unjust  but  anomalous  that  the  suit  should  be 
held  barred  because  the  original  defendant  has  chosen  to  resell 
the  property  to  another  person  after  the  suit  was  instituted. 
In  this  case  it  seems  doubtful  whether  the  resale  was  effected 
after  the  prescribed  limitation  had  expired,  but  if  the  view 
contended  for  by  respondent  be  ccirtct  then  a  suit  may  be 
thrown  out  as  barred  by  leason  of  a  resale  effected  pending  the 
suit  even  after  the  stipulated  period  had  expired^  No  claim 
for  pre-emption  could  under  the  circumstances  possibly  suc- 
ceed. Section  22,  therefore,  does  not  seem  to  me  to  be 
applicable  where  the  added  defendant  derives  his  title  from 
the  original  defendant  by  an  assignment  pending  the  suit.  The 
words  used  in  Section  22  are  "  when  a  new  plaintiff  or  defend- 
ant is  substituted  or  added  after  the  institution  of  the  suit." 
This  obviously  means  a  plaintiff  or  defendant  who  claims  in  his 
own  right  and  in  that  sense  is  a  new  plaintiff  or  defendant.  It 
is  intelligible  so  far  as  such  new  plaintiff  or  defendant  is  con- 
cerned that  the  suit  should  be  held  instituted  when  he  was  made 
a  party. 

But  when  the  interest  set  up  the  added  party  is  only 
derivative  acquired  pending  the  suit,  then,  properly  speaking, 
he  is  not  a  new  defendant  or  plaintiff,  and  the  case  is  one 
merely  of  continuation  of  the  original  suit  with  leave  of  Court 
under  Section  372,  Civil  Procedure  Code,  without  any  change 
in  fho  Hate  of  its  institution.  This  view  is  Further  flupported 
by  Section  332,  Civil  Procedure  Code,  which  j.ppareritly  tients 
the  trauafei    aft«r    the   institution  of  the  suit  as    holding  under 
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the  judgment-debtor  and  as  such  liable  to  ejectment.  Tn  spite 
of  the  resale  plaintiff  could  obtain  a  decree  and  then  recover 
possession  in  execution.  A  fortiori  his  claim  could  not  be 
dismissed  as  barred  by  limitation  bv  reason  of  resale  in  favour 
of  Madat  Ali,  because  he  was  added  as  a  defendant  after  the 
expiry  of  the  stipulated  period.  The  counsel  for  respondent 
relied  upon  Harak  Ohmd  v.  Deonath  Sahay  (^),  but  that  case 
is  clearly  distinguishable  on  the  ground  that  leave  of  Court 
was  not  obtained  to  carry  on  the  suit  in  the  name  of  the 
substituted  plaintiffs.  I  therefore,  hold  that  the  suit  is  not 
barred  by  limitation  by  reason  of  Madat  Ali  (who  acquired 
his  title  from  the  first  vendee  after  the  institution  of  plaintiff's 
suit)  having  been  joined  as  a  co-defendant  after  the  expiry  of 
the  stipulated  period.  I  accept  the  appeal  and  setting  aside 
the  decrees  of  the  lower  Courts  remand  the  case  to  the  first 
Court  for  a  decision  on  the  merits.  This  order  will  not  debar 
Madat  Ali  from  setting  up  in  defence,  if  he  so  desires,  his  own 
equal  or  superior  right  of  pre-emption,  as  the  case  may  be. 
Court-fee  on  appeal  in  this  Court  and  the  lower  Appellate 
Court  will    be    refunded    and   other   costs    will   ba  costs  in  the 

case. 

Appeal  allovoed. 

No.  4- 

Before   Mr.   Justice   Rattigan  and  Mr.  Justice  Lai 

Chnnd. 

UUA  AND  OTHERS,  -(Dependants),— APPKLLANTS, 


/ 


Versus  >  Appellatb  Side. 

MUL  CHAND  AND  AN OTHERi— (Plaintiffs),—  \ 

RESPONDENTS. 

Civil  Appeal  No.  351  of  1904. 

Civil  Procedure  Code,  1S82,  Sections  462,  506 — Arhitration — Award — 
Decree  on  judgment  in  accordance  with  an  award-  Reference  by  guardian 
ad  litem  of  a  minor  witho'ut  leave  of  Couit— Admissibility  of  objection 
denying  validity  of  reference  on  revision — Mortgage — Conditional  sale — 
Duty  of  Court  to  refer  to  Deputy  C"minissioner  if  made  hy  a  member  of  an 
agricultural  tribe — Punjab  Alienation  of  Land  Act,  1900,  Section  9  -  Reftisal 
of  Coui  t  to  recognize  a  parti;  as  a  member  of  such  tribe  who  failed  to  prove 
his  a$seition  no  ground  for  revision— Punjab  Courts  Act,  1884,  Section 
70  (1)  (a). 

Held,  that  a  decree  passed  in  aofordance  with  an  award  made 
under   Chapter  XXXVII    of  tho  Codp     of     Civil   Procedure,    1882,  on   a 

(•)  I.  L.  B.,  XXV  Calc,  409. 
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reference  to  arbitration  in  the  coarse  of  a  suit  cannot  be  set  aside  on 
revisiion  on  the  ground  that  some  of  the  defendants  being  minors  reference 
could  not  be  made  by  their  guardians  ad  litem  without  obtaining 
express  sanction  of  the  Court  under  Section  462,  especially  where  the 
cbjpction  was  neither  raised  in  the  Court  below  nor  entered  in  the 
objections  61ed  against  the  award  within  the  period  prescribed  under  Article 
158  of  the  Limitation  Act. 

Lakshmana  Chetti  y.  Chrinathamli  Ghetti  ('),  Hira  v,  Dina  {*),  Malak 
Sorab  v.  Anokh  Rai  (^),  and  Hardeo  Sahai  v.  Qauri  Shankar  (*), 
referred  to. 

Although  ib  is  the  duty  of  a  Court  to  refer  a  mortgage  of  land 
by  way  of  conditiona!  sale  to  the  Deputf  Commissioner  under  Section 
9  of  the  Punjab  Alienation  of  Land  Act  if  it  wai  made  by  a  member 
of  an  agiicnltural  tribe,  but  it  is  for  the  party  desiring  to  obtain 
benefit  of  that  enactment  to  allege  and  prove  that  he  is  a  member 
of  an  agricultural  tribe.  The  mere  assertion  by  a  party  that  he  is  so 
and  the  refusal  of  the  Court  to  recognize  him  as  such  does  not  amount  to 
material  irregularity  and  is  not  open  to  revision  by  tha  Chief  Court  under 
Section  70  (1)  (a)  of  the  Punjab  Courts  Act,  1884. 

Firat    appeal   from    the   decree   of     Munshi    Muhammad    Yusaf, 
Adaitional  District  Judge,  Hissar,  dated  2Brd  January  1904. 

Beechey,  for  appellants. 

Dwarka  Das  and  Ishwar  Das,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

I6th  June  190Q.  ^^^'^  Ohand,  J.— This  is  an  appeal  against  the   decree  of   the 

District  Judge  of  Hissar  decreeing  plaintiffs'  suit  for  possession 
as  owners  by  foreclosure  of  a  conditional  mortgage.  The  decree 
purports  to  have  been  passed  in  accordance  with  the  terms  of 
an  award,  filed  by  arbitrators,  and  there  is  no  allegation  iu  the 
appeal  that  the  decree  passed  is  in  excess  of,  or  not  in  accordance 
with,  the  award.  The  appeal,  therefore,  does  not  lie.  Treating 
the  case,  however,  as  an  application  for  revision  two  contentions 
were  urged  against  the  decree  of  the  lower  Court. 

(1)  That   the   case    should    have  been   referred    to   che 

Deputy   Commissioner   for     taking     action    under 
Section  9,  Punjab  Land  Alienation  Act,   and  could , 
not,  therefore,    be     referred     to    arbitrators     for 
settlement. 

(2)  That  some  of  the  defendants     being  minors,   reference 

oould    not    be    made  by    their  guardians    ad    litem 
without  obtaining  express    sanction   of    the   Coart] 

(')  I.  L.  R.,  XKIV  Mad.,  326.       (s)  18  P.  R.,  1891,  F.  B. 

(2)  j37  P.  R.,  1895.  (*)  /.  i.  R.,  XXVIH.AU.,  86. 
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under  Section  462,  Civil  Procedure  Code,  and  that, 
as  a  matter  of  fact,  there  was  no  written  application 
for  reference  by  these  guardians  ad  litem. 

Neither  of  these  contentions  can  prevail 

As   regards    (1)    it  proceeds   on    an    assumption  that     the 
defendants,  mortgagees,     in     this    case    were    members   of     the 
agricultural    tribe,    as    notified   for    the   District  by    the   Local 
Government  under   Section   4,      Punjab    Land   Alienation   Act. 
It  is  admitted  that    defendants    as    Bishnois   were    not   included 
in   the      notification   in  force   at    the    time  when    the   suit    was 
instituted,  though  they  have  been    so  included    in   a    notification 
issued  since  the  passing  of  the   decree.     The  latter  circumstance 
is     immaterial,     as     the     second    notification     cannot     have    a 
retrospective   effect.     It  was,    however,    contended   that  Bishnoi 
is  the  name  of  a  religious  sect  and    not  of  a  tribe,    and    that    the 
defendants,  petitioners,  are  really  Jats,  who  were  included  in  the 
original    notification     as     an   agricultural   tribe.      But    theie    is 
no   proof  on   the   record    that     the    defendants  aie    Jats.     It    is 
apparent  from  the  District  Gazetteer  and  Extracts   ficm    Census 
Report  for  1883,  that  Bishnois  include  Jats,  Hajputs,  Banias  and 
other  castes,   and  that  since     the    foundation  of    the  sect     its 
members  have   discarded  all  caste  and  tribal   distinctions,    and 
have   formed   themselves   into     a   separate    class   or   sect    with 
special   rules   relating  to  marriages  and  other   ceremonial   rites; 
In  their  application,  dated  31st  July    1903,   it    was    alleged   by 
the    defendants     that    they    were     Jats   by     origin,     but     the 
Court  was  asked  merely  to  postpone    the   case   pending   disposal 
of  their  application  to  the  Local  Government   for   being   notified 
as   an  agricultural  tribe.     No  request    or   prayer    was   made  to 
fix  an    issae,    or  to  make   an  enquiry  that  the    defendants    were 
really  Jats.     Under   the  oiroumstances  it  cannot   reasonably   be 
held  that  the  District  Judge  has  acted  with  material  irregularity 
in   not   fixing  such  issue,  or  not     ordering  such  enquiiy.     It  was 
further  argued  that  the  Court  was  in    any  case  bound    to   make 
the   enquiry,  but  this  argument  is    entirely  fallacious.   It    is   no 
doubt  the  duty  of  the  Court  to  make    a   reference   under  Section 
9,    Punjab    Land    Alienation     Act,  in  case  of   a   mortgage   by    a 
member  of   an     agricultural     tribe.     But  it   is   for   the    party 
applying  for   such   reference  to    allege  and  prove  that    he  is  a 
member   of    an  agricultural     tribe.     If  the   party   making   the 
application  does  not  move  the  Court   to  order  any   such    enquiry 
but  merely  asks  for  an    adjournment   which,    for   reasons   given, 
the   Court  did  not  think  fit  to  grant,  it  cannot   be  argued   that 
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the  Court  has  failed  to  exercise  its  jurisdiction,  or  has  acted 
with  irregularity  in  the  exercise  of  its  powers.  Further  the 
allegation  put  forward  that  the  defendants  are  Jats  and, 
therefore,  members  of  an  agricultural  tribe  would  constitute 
but  one  of  the  issues  it)  the  case,  an  issue  of  fact  both  in  form 
and  substance.  But  the  reference  to  arbitration  circnmecribed 
the  whole  dispute  obviously  including  all  issues  which 
would  or  did  arise  on  the  allegations.  The  arbitrators  have 
not  given  any  special  finding  on  this  point,  but  the 
award  delivered  in  plaintiffs'  favour  necessarily  implies  a 
disposal  of  all  issues  agaiust  the  defendants.  Moreover,  the 
objection  taken  to  the  award  on  the  ground  under  notice  was 
expressly  disposed  of  by  the  District  Judge  against  the 
petitioners  and  we  are  not  prepared  to  say  that  the  decision  of 
the  District  Judge  is  erroneous. 

Even  if  it  were  the  contention  would  not  be  maintainable 
on  revision  having  ahcaiiy  been  disposed  of  by  the  District 
Judge  after  due  and  proper  consideration.  For  all  these 
reasons  therefore  the  first  contention  must  be  over- 
ruled. 

As   regards   the    second   contention,    it    was    not    raised  at 
all    in    the  lower   Court,    nor    entered    in    the    objeotious    filed 
against   the    award    within   the    prescribed    period.     It   cannot, 
therefore,   now    for    the    first    time,    bo    raised  in  revision.     It  is 
not   easy  to   discover    how    tlie  District    Judge    has  acted    with 
material  irregularity  in  not  considering,  or  overlooking  an  objec- 
tion   not  rai<:ed  before  him.     It    was,    however,    contended    that 
the  objection   is   fatal  to  the  reference.     This  does  not  appear  to 
be  the  case.     Assuming    previv)us    leave  of   Court  was  necessary 
for  a  reference  to    urbitratioo    by     a    guardian     ad   litem  of   » 
minor   yet   the   result   of    want  of    leave  is  merely    to  make  the 
agreement   only    voidable.     It    cannot  be  treated  as  an  objection 
under  Section    506,  Civil    Procedure  Code,  that  the    application 
for  reference  was  not  by  all  the  parties.     The  application  was,  as 
a  matter  of  fact,  made  by  all  the  parties,  and  it    is   not  necessary 
that  such  application  should  be  in  \iv\tmg  {Shama  Sundrain  Iyer 
V.  Abdul  Latif  (^).      All  that  could  properly  be  contended,  under 
the  circumstances,    would  be  that  it  was  not  a  valid   application 
by  all  the  parties,  a  matter  which  does  not  necessarily  contravene 
the   express    provision   of    Section    506,    Civil    Procedure   Code. 
But   even    if  the   objection   vitally  affected    the   reference   it    is 
jeally    an    objection    to  the  validity  of   the  award  based    on   the 
reference,  and  not,  as  was  argued,  an  objection  altogether  uiieon- 

(')  I.  L.  R.,  XX  vn  Caie.7«l! 
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nected  with  the  award.  It  is,  therefore,  an  objection  which  oaght 
to  have  been  urged  within  ten  days,  prescribed  under  Article 
158,  Limitation  Act,  ai  d  not  having  been  so  orged  the  peti- 
tioners are  nf.w  precluded  from  relying  upon  it  in  order  fo  set 
aside  tho  award  and  the  decree  passed  in  accordance  "with  th« 
award.  Under  the  ciicurastauces  it  is  unnecessary  to  decide 
the  legal  question,  vii.,  whether  it  was  necessary  to  obtain 
leave  of  Court  under  Section  462,  Civil  Procedure  Code, — a  point 
M  which  the  authorities  are  not  consistent-r-vide  Lakshmana 
hetti  V  Chimuthai/ibt  (Jhetti  (^),  Bira  v.  Dma  (^),  Mniak  Torab 
V.  Attdkh  Bni  (■^),  and  Bardeo  Sahai  v.  Gnuri  Shankor  (*).  It  is 
sufficient  to  rernaik  that  tlie  observations  in  Mnlak  Torab  v. 
Au'ikh  Bai  (*)  and  Rordeo  Sahat  v.  Gauri  Shankor  (*)  seem  to 
be  obiter,  that  the  Madras  case  was  a  cape  of  settlement 
by  award  without  the  intervention  of  the  Court,  and  that  the 
rule  of  law  was  accepted  in  Him  v.  Dina  (2),  without  any  discus- 
sion on  the  mere  faith  of  the  dictum  in  Malak  Torab  v.  Anokh 
Rat  (^).  Treating  the  matter  as  an  open  question  the  view 
expressed  in  Bardeo  S:hni  v.  Gauri  Shankor  (*)  seems  to  be 
more  consonant  with  the  wording  of  ISectiou  406,  Ci^vil  Procedure 
Code,  which  requires  an  n-pplication  to  be  filed  in  Court  if  the 
parties  desin-  a  reference  to  arbitration.  'Phe  word  "  agreement" 
in  Section  562,  Civil  Pincedure  Code,  seems  to  refer  to  an  agree- 
ment by  way  of  settlement  rathe)  than  of  the  nature  of  an  appli- 
eation  under  Section  4(J6.  Ab  contended  by  the  learned  pleader 
for  the  respondents  even  if  leave  were  applied  for  reference 
to  arbitration  on  behalf  of  a  minor,  there  would  hardly  be  any 
materials  referable  for  deciding  whether  the  leave  should  or 
should  not  be  granted.  It  is,  however,  unnecessary  to  decide  this 
point  in  this  case,  as  we  hold  that  the  objection  taken  is  not 
entertainable  ;  because  it  is  an  objection  against  the  validity 
of  the  award  and  was  not  filed  within  the  prescribed  period, 
and  moreover  was  not  raised  in  the  lower  Court,  and  is,  therefore, 
scarcely  admissible  on  revision. 

We,  therefore,  >iold  that  no  valid  ground  is  made  out  for 
setting  aside  the  decree  passed  in  terms  of  the  award,  and  we, 
therefore,  dismiss  the  appeal  with  costs. 

Appeml  dismissed. 


( ')  /.  L.  li.,  XXir  M,ul.,  326.  (')  18  P.  ft.,  1891,  F.  B. 

{.')  37  i\  B.,  1895.  V*)  L  L.  tt.,  XKVIUAll.,  3S. 
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AmLLATI  SlOl. 


No.  5. 

Before  Hr.  Juttice  Lai  Chand. 

KARAM  CHAND  AND  ANOTHER,— ^Plaintiffs), — 
APPELLANTS, 

V'-rsus 

KHUDA  BAKHSH,-  (Defendant),— RESPONDENT. 

Civil  Appeal  No.  704  of  1904. 

Right  of  suit  —  Decree  for  possession  of  equity  of  redemption — Pre-emptor 
obtaining  possession  of  property  instead  of  equity  of  redemption — Suit  for 
restitution  of  property  wrong fulhi  taken  —  Question  relating  to  the  execution, 
discharge  or  satisfaction  of  decree — Discretion  of  Court  to  treat  plaint  as  an 
application  for  restitu/tion — Givil  Procedure  Code,  1882,  Section  244. 

'A'  purchased  from  '  B '  the  equity  of  redemption  in  a  certain  property 
which  was  previously  mortgaged  with  possession  to  '  C  '  and  then  redeemed 
the  mortgfige  of  'C*  'D'  sued  'A'  to  enforce  his  right  of  pre-emption  and 
got  a  decree  fur  delivery  of  possession  of  equity  of  redemption,  but  in 
execution  of  his  decree  he  somehow  obtained  possession  of  the  property 
in  lieu  of  its  equity  of  redemption.  'A  '  then  filed  a  regular  suit  to  recover 
possession  of  the  property  as  a  mortgagee  on  the  ground  that  '  D  '  had 
taken  unlawful  possession  in  execution  proceedings.  Thereupon  the  defence 
conteadea  that  the  suit  was  barred  by  the  provisions  of  Section  244  of 
the  Civil  Procedure  Code.  ^jH 

Held,  that  the  suit  was  not  barred  under  Section  244  of  the  Code  of 
CiTil  Procedure.  The  question  to  be  decided  in  this  suit  did  not  relate 
to  the  Mxecution,  discharge  or  satisfaction  of  the  original  decree  within 
the  meaning  of  that  section  because  the  decree  in  the  pre-emption  suit  has 
and  had  no  concern  with  it. 

Rash  Beharee  Lai  v.  Btbe    Wajun  ( ')  followed. 

Held  alto  that  even  assuming  that  no  regular  suit  lay  the  plaint  should  be 
regarded  under  the  circumstances  of  the  case  as  an  application  for  execution 
of  decree  for  claiming  restitution  of  property  wrongfully  taken  by  '  D.' 

Biru  Mahata  v.  Shy„ma  Churn  Khawat  C),  Jhamman  Lai  v.  Kewal 
Bam  (»),  Pasupathy  Ayyar  v.  Kothanda  Rama  Ayyar  (♦),  and  Jotindra  Mohan 
Tagore  v.  Mahomed  Basir  Chowdhry  ("),  followed. 

Further  appeal  from  the  decree  of  Captain  B.  O.  Boe,  Additional 
Divisional  Judye,  Rawalpindi  Division,  dated  22nd  April  1904. 
Sakh  Dial,  for  appellants.  U 

Muhammad  Shafi,  for  respondent. 


(»)  11  W  B.,  516.  C)  /.  L.  R.,  XXII  All,  121. 

(•)  /.  L.  R.,  XXII  Gale.,  483.      («)  I.  L.  B.,  XXVI 11  Mud.,  64 
(  >  f.  i.  a.,  IXXU  OaZe.,333. 
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The  judgment  of  the  learned  Judge  was   as  follows  :— 

Lal  Chand,  J.— The  execution  file  shows  clearly  that  the  SOth  July  1906. 
defendant-respondent  obtained  possession  of  the  lands  in  suit 
by  executing  his  decree  for  pre-emption.  The  decree  was 
merely  tor  delivery  of  possession  of  equity  of  redemption  in 
property  now  in  suit,  and  neither  tie  applies ticm  for  execution 
nor  the  wjnrant  for  delivery  of  possession  issued  by  the  executing 
Court  ever  intended  that  the  decree-holder  should  obtain 
possession  of  anything  beyond  the  equity  of  redemption  decreed 
in  his  favour.  But  by  a  mistake  or  oversight  on  the  part  of  the 
Patwari  who  delivered  possession  defendant-respondent  was 
deli/ered  possession  of  the  lands  in  suit  instead  of  the  equity 
of  redemption.  The  plaintifFs  who  had  redeemed  these  lands 
from  prior  mortgagees  previous  to  defendant's  suit  for  pre-emption 
of  equity  of  redemption,  now  sue  for  possession  as  mortgagees, 
on  the  ground  that  the  defendant-respondent  has  taken 
unlawful  (:osses8ion  in  execution  proceedings.  The  6r8t  Court 
decreed  the  claim,  but  the  lower  Appellate  Court  has  dismissed  it 
on  the  ground  that  the  suit  is  barred  under  Section  244,  Civil 
Procedure  Code,  observing  at  the  same  time  that  the  defendant- 
respondent  had  no  business  to  obtain  possession  in  execution  of 
his  decree. 

I  am  unable  to  agree  with  the  lower  Appellate  Court  that  the 
suit  is  barred  under  Section  244,  Civil  Procedure  Code.  The  two 
authorities  quoted,  viz.,  Arundadhi  v.  Natesha(^)  and  Kuriy alt 
V.  Mayan  {^)  are  not  applicable,  and  they  were  not  pressed  on  my 
attention  in  argument  by  the  counsel  for  respondent.  He  however 
referred  to  a  larg;e  number  of  cases — viz.,  Shurut  Soonduree  Dabee  v. 
I'nresh  Narain  Boy  ('),  Jogendro  Narain  Koonwar  v.  Banee  Surus 
Moyee  (*),  Appa  Bio  v.  Venkataramanayanvna  (*),  Viraraghada  v. 
Venkata  (*),  Arundadhi  v.  NaUsha  {}),  Bahiman  Khan  v.  Pateha 
Miy(h(''),  Bauhunath  Oanesh  v.  Mulva  Amad  {^),  Mihihullah 
V.  Imami  ("),  Beg  Raj  Martoari  v.  Sreemuthy  Kundali  Debya  (*"), 
Sri  Narain  y.  Daulat  Bam  (*'))  Ghoudri  Gurmukh  Singh  y. 
Mmsam-nat  Mirza  Nur  {^^),  un<l  Kalu  Khan  v.  Abdul  Latxf  (*'), 
none  of   which    seems    to    me    to   cover    the   present   case.     The 

(1)  7  L  B.,  F  Mad  ,  391.  (')  /.  L.  H.,  IV  Mad.,  285. 

(«>  I.  L.  B.,  Vll  Mad.,  255.  («)   /.  L,  B.,   XII  Bom.,  449. 

(S)  12  W.  B.,  85.  (»)  I.  L.  B.,  IX  All.,  229. 

(*)  14  W.  B.,  39.  (»°)  8  Cole.  W.  N.,  363. 

,.»)  I.  L  B.,  XXIII  Mad.,  55.  ("  )  9  P.  B.,  1889, 

(0)  I.  L.  R.,  XVI  Mad.,  287.  ( '  *)  63  P.  «.,  1901. 
(i»)  46P.  B.,  1804. 
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plaintiffs  have  not  sued  as  jaiigraeut-debtors  ot  the  pre  einptiou 
case.  They  were  then  sned  as  vendeee  of  the  equity  of 
redemption  and  a  decree  was  passed  against  them  as  such. 
Their  present  suit  is  based  on  the  ground  that  they  are 
mortgagees  of  the  land  in  suit,  having  redeemed  it  from  the 
prior  mortgagee  and  that  as  such  they  are  entitled  to  hold 
possession  until  duly  redeemed.  The  dispute  therefore  is  not 
between  a  decree-holder  and  a  judgment-debtor  but  between 
an  owner  and  mortgagee  of  the  property,  and  such  dispute  in  no 
sense  relates  to  execution  discharge  or  satisfaction  of  the  decree. 
It  is  a  dispute  with  which  the  decree  in  the  pre-emption  scit 
had  and  has  no  concern. 

Possession  was  doubtless  obtained  by  the  defendant- 
respondent  by  executing  his  decree,  but  in  order  to  apply 
Section  244,  it  is  further  necessary  to  show  that  it  i«  a 
question  between  the  parties  to  the  suit  in  which  the  decree 
was  pilssed  and  relates  to  execution  discharge  or  satisfaction  of 
the  decree.  The  parties  are  nominally  the  same,  but  at  least 
one  of  them,  the  plaintiff,  occupies  a  totally  diffeient  character, 
and  the  dispote  in  no  way  relates  to  execution  of  the  decree 
beyond  the  accomplished  fact  that  possession  was  delivered  to 
respondent  by  the  Patwari  contrary  to  the  express  orders 
of  the  Court  executing  the  decree.  No  authority  was  quoted 
exactly  applicable  to  such  circumstances.  In  Shurut  Soonduree 
Dabee  v.  Furesh  Narain  Rny  (')  the  actual  facts  are  not  given, 
and  the  case  was  remanded  for  enquiry.  In  Jogendro  Narain 
Koonwar  v.  Ranee  Sums  Moyee  (^)  it  was  held  that  "  however 
"  absurd  might  be  the  order  of  the  Court  which  directed  the 
"  thing  to  be  delivered  still  unless  jurisdiction  were  given 
"  no  other  Court  would  have  the  power  to  alter  the  direction  in 
"  question."  Referring  to  Bash  Beharee  Lai  v.  Behee  Wajun  (^), 
quoted  in  argument  to  the  contiary,  it  was  explained  that 
"  there  the  learned  Judge  would  seem  to  have  said  that  the 
"  decree-holder  had  taken  something  which  neither  the  Court 
"  execMtmg  the  decree  n^r  the  decree  itself  gace  him,"  and  there 
it  was  held  that  for  that  something  a  separate  suit  would  lie 
to  recover  it.  If  this  is  the  meaning,  and  I  understand  that 
it  is  so,  of  the  decision  in  question  I  do  not  at  all  dissent  from 
it.  It  appears  to  me  that  the  c»se  Bash  Beharee  Lai  v. 
Bebec  Wajun  (*)  is  exactly  applicable  to  the  circumstances  of  the 


0)  12   W.  B.,  85.  (•)  14    W.  R.,  39. 

(•)  11  W.  «.,  616. 
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present  case.     The  judgment    in    that   cast;    delivered   by     Sir 
Barnes  Peacock,  Chief  Justice,  pointed  out  that   if   a   decree   is 
obtained  for  delivering  a  cow   and  a   horse   is   delivered  that 
cannot   be   considered   to   be  an   act   done  in  execution  of  the 
decree.     "  It  would  bo  doing  something  wholly    different    from 
"  that  which  was  ordered  by  the   decree."      la    that   particular 
case  the  decree  merely  ordered  that  an  embankment   should    be 
lowered  to  its  proper  height,  and  the    Nazir  in    addition  caused 
breaches  or   holes   to   be  cut   in   the   embankment  so   lowered 
because  he  thought  them    necessary   for   the  protection   of  the 
bund  from  the  flow  of  water  over  its  surface.     It  was   held  that 
this  was  not  done  in  execution   of  decree.     Similarly  the  act  of 
the  Patwari  in  the  present  case  in  delivering  possession    of  land 
when     waiTant    of    Court     directed   delivering   possession    of 
equity  of  redemption  cannot  b"^  called  an  act  done   in    execatiou 
of  decree.     The  case  is  very    mnch  alike   to  another  illustration 
giv^n  in  the  same  judgment,  viz.,  where  a  decree   should   order 
'•  Rs.^SOO  to  bo  levied,  and   instead     of    levying     Rs.  500     the 
"  execatiou  Court  or  the   Nazir   should   deliver     a   zamindari." 
It    appears  to  me  that    Section    244,    Civil    Procedure  Code, 
bars     a    regular     suit     where      the     question      relating        to 
execution  of  a  decree  is  raised  bond  fide.       But  when  the    decree 
itself  on   the  face   of   it  is   wholly  irrelevant   to    the  question 
raised   and    the    wrong-doer    takes   the  plea    of  bar  to   shield 
his  unlawful  gain  secured  even  against  the  express  orders  of  the 
executing  Court,  possibly  in  collusion  with    the  ofiBcer   executing 
the  decree  and  in  the  absence  of  the  judgment-debtors,  it  would 
seem  to  me  that  Section  244  would  have  no  application.     In  the 
present      case      the      Divisional     Judge   has    found    that   the 
defendant     had   no   business      to    obtain     possession     of     the 
land,   and    there   is   not    even     a     plausible    defence    on     the 
merits.     The  matter  is  absolutely  clear  that  the  defendant  could 
not   obtain  or  retain  possession    without    payment  of    Rs.  1,079, 
and   the   plea  of    bar    under   Section  244   was    raised  on    the 
ground     which    is     untrue    that     the    decree  awarded     actual 
possession    of     land.     Under    the  circumstances  no   bond     fide 
question  relating  to   execution  of  decree   arises  in    the    case  and 
Section  244,  Civil  Procedure  Code,  is  no  bar  to  the   maintenance 
of  the  regular  suit. 

But  further  even  if  there  were  any  room  for  doubt  on  this 
point  the  plaint  may  be  treated  an  an  application  for  execution 
of  decree  for  claiming  restitution  of  lands  wrongfully  delivered 
to  defendant   by    the   Patwari   when    executing      the     decree. 
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Viz.,  Biru  Ma- 
hat'i  V.  Shyavia 
Churn  Khawns( ' ), 
Jhamman  Lai  v. 
Eewal  Bam  (^), 
Pastipathy  Ayynr 
V.  K  0  t  h  a  n  (i  a 
Itama  Ayyar  (^), 
and  Jotindra 

Mohan  Tag'  re  v. 
Mohamed  Bnsir 
OJioivdhry  (*). 


This   coarse   was  approved   of    or    adopted    in    the    cases  noted 
on  the  margin. 

Thf  only  qnestiou  foi  detetniinatiou  under  the  circurastances 
wonid  be  wli^tlier  tlie  Munsif  who  heaid  and  decided  the 
present  pnit  was  competent  to  entertain  the  application  for 
restoration.  I  have  no  doubt  that  he  was  competent  both  by 
reason  of  transfer  of  business  by  the  Distiict  Judge  as  well  as 
being  the  sncces^sor  in  office  of  the  Munsif  who  executed  the 
decree.  Tlieie  is  lo  conceivable  defence  against  the  application 
for  restoratioUj  the  mistake  made  being  apparent  on  the 
execution  file.  The  plaintiff  is  therefore  clearly  entitled  to  claim 
possession  of  the  lands  in  suit  even  by  nstitution  in  execntior 
proceedings. 

For  the  foi-egning  reasons  I  accept  tl  e  appeal,  reverse  the 
decree  of  the  lower  Appellate  Court  and  k  store  the  decree  passed 
by   the  first  Court  with  costs  thioughout. 

A  J  peal  allowpd. 


Appellate  Side. 


No.  6. 

Before  Mr.  Ju.'itice  Lai  Ch  ind. 

MAULA  BAKHSH  AND  OTHEKS,--(Defendants),— 

APPELLANTS, 

Versus 
DKVI  DITTA,-  (Plaintiff)— RESPONDENT. 


Civil  Appe.-l  No.  884  of  1906. 

Custom — Pre-emption— Pre-cmxition   ou    sale  <■/  house   properly — Kat'a  ^H 
Missar  Belt  Pam,  Amiitfor    city  —  Funjab  Laws  Art,  1872,  Section  II. 

Found  th'it  the  custom  of  pre-eniption  ii.  respect  of  sales  of  liousp 
pi(.p«ity  ba^ell  <  "  v  ciiiaf;e  i  xists  in  Katra  Mishat  Beli  Kani,  a  sub-division 
of  the  city  of  Amritsar. 


(1)  /    I.  P.,  XXil  faZc,  48  3. 
(-)  i\l.  p.,  XXII  All,  jai. 


(^)   }.  L  B.,  XXVIII  Mad.,  64. 
(*)  /.  L    R.,XXXI!  Calc.,-332. 
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Sohawa  Mai  v.    ChMii,  Mai  (^)^  Ma'non  v.    Qhaunsa  and  others    (,-) 
referred  to. 

Ookal  Ghand  v.  Mohan  Ltl  C)  distinguishetJ. 
Further  appeal  from  the  <1ecree  of  A.  E.   Hurry,  Esquire,  Divisional 
Judge,  Amritsar  Divi'^io'i,  ditei 'ZOth    Fehruz'y    1906. 

Oertel,  for  appellants. 

Shara  La],  for  respondent. 

The  jadgmeat  of  the  learned  .Jnds^e  was  as  follows  : 

Lal  Chand,  J. — The  property  claimed  by  pre-emption  in  Qth  August  1906. 
this  sait  is  situate  in  Katra  Missar  Beli  Ram,  a  well  recognised 
sub-division  of  Araribsar  city.  The  defendant  vendee  in  his 
examination,  dated  )4th  April  1905,  admitted  tiiat  if  a  cnsfom 
of  pre-emption  be  found  to  prevail  ii\  th(^  kafri  plaintiff  would 
h-ive  a  superior  right.  T[;e  v-ndee  tluis  waived  all  objections 
on  score  of  the  nature  of  the  p'opert3'  which  were  raised  in  his 
written  statement,  and  the  issue  fixe<i  was  whether  a  'lustom 
of  pre-emption  by  vicinage  existed  in  Katra  tJeli  Ram. 

The  lower  Courts  have  a^jreed  in  findi'ig  tliis  issue  in  the 
atBrraative  in  plaintiff's  favour,  and  I  see  no  reason  to  arrive 
at  a  different  conclusion. 

In  two  cases  relating  to  propjcties  situate  in  this  sub- 
division decided  on  22nd  February  1 865  and  1.5th  August  1876 
a  custom  of  pre-emption  by  vic'nage  was  found  to  prevail.  In 
the  first  case  {Ghitto  v.  Maya),  decided  by  Munshi  Jaishi 
Ram,  the  e^tistence  of  custom  was  admitt'ed  by  the  vendee  and 
the  suit  for  pre-emption  was  decreed.  In  rhe  second  case 
iDina  Nath  v.  Taboo)  the  existence  of  custom  was  denied, 
but  the  claim  was  decreed  by  Pandit  iiehari  Lai,  Extra  Assist- 
ant Commissioner-,  after  an  exhi'istive  and  careful  enquiry.  In 
this  case  an  instance  {Malun  v.  TJmur  Btkhsh)  in  Katra 
Parja,  an  adjoining  sab-divisiou,  was  cited  to  the  contrary.  But 
this  instance  was  explained  in  Soh-iwi  Mai  v.  Ghattu  Mai  (>), 
where  after  a  careful  oonsidHratiou  uf  evidence  in  ihe  case  and 
of  twelve  instances  in  neighbouring  sub-divisio-  s  including  the 
one  conceined  in  this  suit  a  custom  of  pre-emption  by  vicinnge 
was  found  to  prevail  in  Katrn  Parja.  Ttiis  c.ise  is  of  consider- 
able impoitance  as  Katra  Ptuja  adjoins  the  sub-division 
now  under  refereice,  while  quite  recently  the  same  custom 
was  also  fuund  to  exist  in  anv)ther  sub-division  in  r.he  neigh- 
bourhood,    viz.,    Katra     Moti     Ram,     Mimon    v.  Ghaumt    and 

C)   154  P.  R.,    1882.  (^)  99  P.    fi.,  V.'Oii, 

(^)  6  P.R.,    1905. 
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others  (').  Plaintiff's  claim  for  pre-emption  is  thus 
supported  by  two  instances  of  admitted  and  proved  custom 
in  the  snb-division  itself  supplemented  by  several  instances 
in  the  neighbounng  sub-divisions. 

It  was  argued  by  the  counsel  for  appellant  relying  on 
Gokal  OAanci  V.  ifo^a«  iaZ  (2),  that  two  instances  in  the  sub- 
division combined  with  several  instances  iu  the  neighbourhood 
are  not  sufficient  to  establish  the  alleged  custom,  and  farther 
that  the  existence  of  alleged  custom  was  rebutted  by  numerous 
uncontested  sales  in  the  sub-division  itself.  The  authority 
quoted  for  appellant  is  distinguishable,  as  it  was  held  in  that 
case  that  the  existence  of  right  of  pre-emption  had  been 
assumed  in  the  instances  quoted  and  in  "  neither  was  there 
any  real  contest  on  the  point."  la  the  present  case  as  already 
shown  in  neither  instance  was  the  custom  assumed.  In  the 
first  case  decided  in  1865  the  vendee's  statement  made  it  clear 
that  he  implicitly  acknowledged  the  existence  of  pre-emption 
and  in  the  second  case  the  existence  of  custom  was  established 
after  contest  and  duo  enquiry. 

As  regards  the  uncontested  sales,  nine  sale-deeds  were 
produced,  the  first  Court  having  rightly  rejected  alleged  sales 
which  were  not  supported  by  sale-deeds.  The  circumstances 
attending  these  sales  are  not  fully  borne  out  on  the  record  and 
it  is  no  way  improbable  that  the  omission  to  sao  for  pre- 
emption may  have  been  due  in  eich  case  to  causes  independent 
of  the  absence  of  custom  of  pre-emption.  It  may  have  been 
due  to  want  of  funds  or  absence  or  reluctance  to  litigate  with 
a  powerful  or  influential  vendee,  or  the  sale  may  have  been 
kept  secret  or  influeiices  brought  to  bear  on  the  pre-emptor  fo 
give  his  consent  or  to  desist  from  ass'^rting  his  claim. 

The  sale-deeds  produced  extend  in  time  from  1891  to  1905, 
and  their  number  decidedly  is  not  so  large  or  overwhelming 
as  to  negative  the  custom  found  to  prevail  in  1865  and  estab- 
lishad  after  a  careful  enquiry  in  1876.  The  evidence  relied 
upon  in  rebuttal  is  thus  intrinsically  weak  being  of  a  negative 
character  supported  only  by  private  transactions,  and  it  cannot 
reasonably  be  held  to  outweigh  the  affirmative  proof  established 
by  a  decision  of  Court  after  contest  and  enquiry.  Iu  the 
reported  cases  relating  to  Kat  a  Parja    {Schawl   Mai  v.    Ohattu 
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M'll  ('■)^  several  sales  to  strangers  in  the  htcha  itself  were 
relied  upon  against  the  prevalence  of  pre-emption,  bat  these 
were  not  held  as  sufficient  to  ufgative  the  custom. 

It  further  appears  on  the  present  record  that  the  defendants 
indirectly  acknowledged  the  existence  of  custom  by  offering  in 
reply  to  plaintiff's  notice  to  give  up  the  house  it  they  were  paid 
the  full  price  as  entered  in  the  sale-deed.  I  have  therefore  no 
doubt  that  custom  of  pre-emption  by  vicinage  is  proved  to  exist 
iu  Kntra  Missar  Beli  Ram  where  the  property  in  suit  is 
admittedly  situate.  I  therefore  uphold  the  decrees  of  the  lower 
Courts  and  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No.  7. 

Before  Mr.  Justice  Chitty  and  Mr.  Justice  Lai  Chand. 

FATEH  MUHAMMAD,— (Defendant),  -APPELLANT, 

Versus 

KARIMAN  AND  OTHERS,— (Plaintiffs),— RESPONDENTS. 

Civil  Appeal  No.  490  of  1906. 

Custom — Pre-emption— Claim  to  pre-emption    by  reason  of  owning  site  of 
house  sold— Muhalla  Khajuronwala,  Jullundur  city. 


f  Appelutb  Side, 


Pound,  that  a  custom  of  pre-emption  exiflta  in  Muhalla  Khajnranwala 
in  the  city  of  Jullundur  under  which  the  owner  of  the  site  haa  a  right 
of  pre-empiion  in  reaped  to  the  buildings  erected  on  it. 

Further    appeal  from    the   decree  of   J.   G.   M.    Rennie,    Esquire, 
Divisional  Judge,  Jullundur  Division,  dattd  I9th  May  1905. 

Muhammad  Sha6,  for  appellant. 

Shah  Din,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Lal  Chand,  J.— This  is  an  appeal  in  a  suit  for  pre-emption  4^^  August  1906. 
of  a  house  situate  in  Mvhalla  Khajnranwala  of  the  town  of 
Jullundur.  The  plaintiff-responJeut  is  owner  of  the  site  on 
which  the  house  sold  is  built,  and  as  such  has  claimed  pre- 
emption by  custom.  The  defendant-appellant  pleaded  that 
no  custom  of  pre-emption  existed  in  Muhalla  Khajnranwala,  and 
that  at  any  rate  no  custom  existed  as  would  entitle    the   plaintiff  ' 

lo  claim  pre-emption  by  reason  of  his  being  owner  of  the    site   of 
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boase  sold.  Tbe  lower  Com  ts  have  agreed  in  decreeing  the  claim, 
and  the  sole  question  in  appeal  is  whether  the  plaintiff  has 
succeeded  in  proving  the  alleged  custom.  The  lower  Courts 
have  neither  discussed  nor  referred  in  any  detail  to  the 
evidence  on  which  they  have  based  their  decision. 

The  District  Judge  has  contented  himself  with  remarkincr 
that  there  are  several  judgments  on  the  file  all  relating  to  the 
locality  in  dispute,  dating  from  1869  to  1901,  in  which  the  right 
has  been  admitted  by  Courts  over  and  over  again.  The 
Divisional  Judge  has  held  that  it  is  notot  ious  that  pre- 
emption on  the  ground  of  vicinage  is  universal  in  the  town  of 
Juliundur,  and  that  it  seems  to  be  admitted  that  pre-emption 
has  been  successfully  claimed  all  round.  This  is  not  at  all 
satisfactory,  specially  as  the  Divisional  Judge  has  overlooked 
that  it  is  not  sofEcient  to  find  vici;iage  as  a  ground  for  pre-emption 
in  this  case  as  the  suifc  is  based  not  on  vicinage  but  on  a 
peculiar  allegation  that  on  sale  of  a  house  in  MuJulla 
Khiijuranwala  the  owner  of  the  site  has  as  such  a  right  of  pre- 
emption. 

It  is  thei-efore  obviously  necessary  to  discuss  the  proof  on 
which  plaintiff  has  relie-i  to  support  his  claim  as  it  is 
strenuously  argued  for  appellant  that  plaintiff  has  entirely  failed 
to  prove  the  alleged  custom.  Neither  party  has  relied  on  oral 
evidence  as  having  any  bearing  on  the  question  of  custom  at 
issue,  and  the  proof  adduced  by  plaintiff  consists  entirely  of 
judicial  precedents  which  it  is  argued  for  appellant  is  not 
strong  and  sufficient  to  prove  the  alleged  custom. 

Before  proceeding,  however,  to  discuss  the  judicial  precedents 
it  is  necessary  to  clear  the  ground  as  regards  the  locality  of 
the  slaughter-house  inside  which  were  situate  the  two  houses 
which  formed  the  subject  matter  of  two  out  of  the  eight 
judicial  precedents  relied  upon  by  plaintiff.  Accoiding  to  the 
plaint  the  house  now  in  dispute  is  described  as  situate  in 
Muhalla  Khajuranwala  near  the  Butcher  Khana.  It  was 
contended  for  appellant  that  the  Butcher  Khana  is  a  separate 
locality  not  within  Muhalla  Kbiijuranvvaln.  But  this 
contention  is  at  once  set  at  rest  not  only  by  the  oral  evidence 
of  two  witnesses  for  appellant  but  also  by  the  contents  of  the 
sale-deed  in  Ahmed  v.  BuJum,  decided  on  30th  April  187-i, 
where  the  house  sued  for  situate  inside  the  Butcher  Khana  was 
described  as  situate  in  Muhalla  Khajuranwala.    There  is  therefore 
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no  possible  reason  for    doubting   that    the    Batcher    Khana    lies 
within  Muhalla  Khajaranwala. 

The  instances  relating  to  houses  inside  the  Butcher  Khana 
must  therefore  be  held  as  instances  vithin  the  muhalla  in 
question. 

Tos^art  with  then  there  ore  the  two  following  instances  of 
houses  inside  Butcher  Khana  pre-erapted  by  plaintiff  or  his 
predecessor  in  title  on  the  s^me  ground  as  forms  the  foundation 
for  the  present  claim  : — 

(1)  Ahmed  V.  BaJnm,    decreed  On    30th    April    1874,   in 

favonrof  plaintiff's  father.  The  plaintiff  relied  in 
his  plaint  on  custom  prevailing  in  the  town,  and 
he  supported  his  assertion  not  merely  by  oral 
evidence  but  certain  judicial  precedents,  a  list  of 
which  was  filed  and  which  were  called  for  by  the 
Court.  The  claim  was  decreed,  and  the  only 
question  pressed  in  appeal  filed  by  the  vendee  was 
one  relating  to  price  and  not  to  plaintiffs'  right  of 
pre-emption. 

(2)  (Wall    Dad  v.   Nathu,   decided   on    24th    December 

1891).  In  this  ease  a  distinct  issue  was  fixed  whether 
.  plaintiff  had  a  right  of  pre-emption  by  reason  of 
ownership  of  the  site  of  the  house  sold,  and  it  was 
decided  in  plaintiff's  favour  on  the  strength  of 
three  judicial  decisions  and  evidence  of  two 
witnesses  for  defendant  who  supported  the  alleged 
custom.  The  three  judicial  precedents  included 
case  No.  1,  and  two  cases  relating  to  Mnhallas  All 
and  Sayadan,  respectively. 

In  addition  to  those  two  judicial  precedents  inside  the  'muh- 
alla in  question  tliere  aie  the  following  five  instances  of  houses 
situate  in  the  neighbour ir^g  muhalias  :  — 

(a)  Jafar  v.  Ba^ri,  decided  on  19th  October  1869, 
relating  to  a  horise  in  ilf?^AaZZa  ^li,  which  admit- 
tedly arijoins  the  m?<7jaZZa  in  question  in  this  suit. 
A  distinct  issue  was  fixed  whether  plaintiff  had 
superior  claim  of  piv-emption  by  reason  of  owning 
the  site.  Three  persons  were  appointed  as  com- 
missioners to  report,  two  of  them  being  selected 
by  the  parties  and  the  third  was  nominated  by 
the  Court.     The  three   commissioners  unanimously 
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reported  the  issue  in -plaintiff's  favour,  and  his  chum 
was  accordingly  decreed. 
(6)  Jafat  V.  ShaiH,  decided  on  81st  July  1876.  This 
case  also  related  to  a  house  in  Muhalla  Ali.  A 
distinct  issue  as  to  pre-emption  by  ownership  of 
site  was  fixed  as  in  case  (a),  and  the  Court  found 
in  plaintiff's  favour  on  evidence  and  enquiry  made 
by  a  local  commissioner. 

(c)  Foteh     Muhammad     v.     Jani,      decided      on     22nd 

August  1895,  claim  for  pre-emption  of  a  house  in 
Muhalla  Ali  on  Ihe  same  around  as  in  (a)  and  (6). 
Suit  was  decreed  and  instance  (^)  was  referred  to 
as  a  precedent. 

(d)  Rnhim   Shah   v.    Jas,     suit   relating  to  a   house   in 

Muhalla  Sayadan  decided  according  to  the  award 
of  arbitrators. 

(e)  Sayad    Ali    Shah   v.    Ghulam     Muhammad,   decided 

on  28th  December  1901,  relating  to  a  house  in 
Muhalla  Khadian  on  the  ground  of  ownership  of 
site  under  the  house  sold. 

An  issue  was  fixed  as  to  whether  Muhalla  Khadian  formed 
a  sub-division  and  whether  the  alleged  custom  of  pre-emption 
prevailed  in  that  muhalla.  It  was  found  that  Muhalla  Khadian 
was  surrounded  on  three  sides  by  Muhalla  Sayad  Kabir  and 
another  muhalla,  and  on  the  south  by  the  public  road,  and  that 
it  formed  a  separate  sub-division.  Muhalla  Ali  is  described  as 
situate  in  the  same  locality,  and  the  obvious  inference  from  the 
finding  is  that  Muhalla  Khadian  is  one  of  the  several  muhalla 
including  the  muhalla  in  question  in  this  case  which  lie  outside 
the  old  wall  now  not  traceable  and  which  have  apparently  been 
inhabited  since  the  British  occupation.  It  was  found  by  the 
Court  that  the  alleged  custom  prevailed  in  the  muhalla,  and 
the  finding  was  supported  by  two  instances  of  the  same  nature 
inside  the  muhalla  decided  in  1891  and  1894  and  an  instance 
in  the  adjoining  muhalla  of  Sayad  Kabir. 

It  is  thu3  clear  that  there  are  at  least  six  judicial  precedents 
exactly  in  point,  some  of  which  again  are  based  on  other  inde- 
pendent instances  of  the  same  nature.  Two  of  these  precedents 
relate  to  properties  situate  in  Muhalla  Khajuranwala  itself 
and  four  appertain  to  adjoining  sub-divisions.  This  is 
decidedly  a  very   strong  and  cogent  proof  to  support  the  custoi» 
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alleged  by  the  plaintiff.  The  counsel  for  appellant  generally 
coutended  that  noae  of  these  cuses  were  decided  by  a  Court 
of  appaal,  and  he  relied  upon  a  passage  in  Panna  Lai  v.  Bhagwan 
Das  (1),  that  it  is  not  for  Courts  to  invent  custom  o£  pre-emption 
by  carelessly  passing  decrees  founded  on  fallacious  pre- 
mises. 

We  are  unable  to  see  any  force  in  the  argument  used  or 
that  the  passage  quote!  has  any  relevancy.  No  hard  and 
fast  rule  can  be  laid  down  for  judging  the  weight  to  be 
attached  to  a  judicial  precedent  quoted  as  an  instance  in  support 
of  a  particular  custom.  Tbe  sufificiency  of  proof  must  depend 
on  the  circumstances  of  each  case,  and  a  judiciil  preoeijnb  is  not 
less  cogent  simply  because  it  was  decided  by  a  Cjurt  of  first 
instance,  though  after  due  deliberation  and  considerartion. 
In  the  present  case  the  detailed  particulars  of  each  precedent 
already  given  show  distinctly  that  in  each  case  the  alleged 
custom  was  found  to  prevail  after  proper  enquiry  and  in  some 
cases  after  making  local  iuvestigation.  These  judgments  were 
not  appealed  against  by  tha  veadaes,  but  the  omission  to 
appeal  would  rather  imply  that  the  decrees  passed 
were  felt  to  be  in  accordance  with  the  prevailing  cus- 
tom. We  see  therefore  no  reason  for  holding  that 
plaintiff  has  failed  to  prove  the  alleged  custom.  In  deciding 
this  question  we  have  altogether  left  out  of  consideration 
the  precedents  quoted  to  show  that  a  custom  of  pre-emption 
by  vicinage  prevails  generally  in  the  town  of  JuUundur,  Sheikh 
Shahr  Yar  v.  Imam-ud-din  (^),  (and  one  instance  quoted  in  this 
case  is  in  Muhalla  Khajuraawala  itself).  It  is  unnecessary  in  the 
present  case  to  consider  how  far  the  prevalence  of  pre-emption 
by  vicinage  would  have  a  bearing  if  at  all  on  the  question 
at  issue,  as  we  are  fully  satisfied  that  the  proof  adduced  ia 
quite  adequate  to  support  the  alleged  custom.  Nor  have 
we  for  a  similar  reason  taken  into  account  the  equally  well 
established  custom  {Bug  v.  AsadAli  Shah  (')),  that  a  non-proprie- 
tor in  Jullundur  cannot  sell  his  house  without  consent  of  the 
owner  of  the  site -a  usage  which  may  have  materially  assisted 
in  moulding  the  custom  set  up  by  plaintiff.  It  is  however 
necessary  to  note  that  not  a  single  instance  was  quoted  for 
tbe  appellant  to  the  contrary,  and  the  two  unreported  judgments 
of  this  Court  in  Civil  Appeal  No.  472  of  1904,  decided  on 
29th   April  1904,    and  C.   A.  No.   751  of  1905,  decided  on  20th 
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January  1906,  referred  to  by  counsel  for  appellant  were  found 
on  examination  to  be  entirely  inapplicable.  We  therefore 
have  no  hesitation  in  concurring  with  the  lower  Courts  that 
plaintiff  has  succeeded  in  proving  that  by  reason  of  ownership 
of  the  site  he  is  entitled  by  custom  to  pre-empt  the  property 
in  dispute.     We  accordingly  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 

No-  a 

Before  Mr.  Justice   Lai  Ghand. 

SIRAJ-UD-DIN    AND    ANOTHER, -(Plaintiffs) ,— 

APPELLANTS, 

Versus 

MUHAMMAD  FARDK  AND  ANOTHER, -(Defendants),— 

RESPONDENTS. 

Civil  Appeal  No.  749  of  1906. 

Custom — Inheritance— Bight  of  grandson  whose  father  has  pre'deceased 
the  grandfather  in  the  estate  of  the  latter — Muhammadan  Kashmiris  ofBanga, 
Tahsil  Nawashahr,  JuUundur  District. 

In  a  suit  the  parties  to  which  were  Muhammadan  Kashmiris  of  Banga, 
Tahiti  Nawashahr,  Jullundur  District, /ound,  that  in  matters  of  inheritance 
they  were  goverued  b/  custom  and  not  by  Muhammadan  Law,  and  that 
among  them  the  son  of  a  predeceased  son  was  entitled  to  succeed  to  his 
grandfather's  estate  by  right  of  representation. 

Maula     Bakhsh  v.   Muhammad  Bakhsh     {}"),    Lai     Din   v.   Mussammat 
Jainan  (*),  and  Faiz  Talab  v.  Karm  Khan  (')  referred  to. 

Further  appeal  from  the  decree  of  J.  Q.  M.  Bennie,  Esquire, 
Divisional  Judge,  Julluniur  Division,  dated  llth  October 
1905. 

Muhammad  Taj-ud-din,  for  appellants. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

6/^  Auaust  1906  ^^^  Chand,  J. — The  parties  in  this  case  are   Muhammadan 

Kashmiris  of  Banga,  a  small  town  in  Nawashahr  Tahsil,  District 
Jullundur.  They  own  no  land  and  are  not  agriculturists  in  any 
sense  of  tke  term.  The  property  in  dispute  is  one-half  share  of  a 
house  which  belonged  to  Pir  Muhammad,  grandfather  of  defendants, 
and  father  of  plaintiff  No.  1  by  a  second  wife  who  is  plaintiff  No.  2 
in  the  case.  The  defendant'.^  father,  Imam  Din,  died  during  the 
life-time  of  Pir  Muhammad,  who  died  abmt  three  years  prior; 
to  the  institution  of  the  present  claim.     The  plaintiffs    claim   the- 
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whole  house  on  the  ground  that  under  Muhammadan  Law  the 
defendants  are  exclnded  from  inheritance,  their  father  Imam  Din 
'  having  predeceased  his  father,  Pir  Mohammad.  The  family  traces 
'its  traditional  home  to  Kashmir  valley,  but  the  period  of  settlement 
in  Banga  is  not  known  as  the  oldest  member  of  the  family  aged 
eighty  years  is  unable  to  give  the  name  of  Pir  Muhammads 
grandfather. 

The  sole  question  for  decision  under  the  circumstance  is 
•whether  the  defendants  are  entitled  to  succeed  to  Pir  Muhammad 
by  custom  or  are  excluded  from  succession  by  Muhammadan 
Law,  their  father  having  predeceased  his  father  whose  property 
is  new  in  dispute.  The  lower  Courts  have  held  that  daughters 
are  excluded  from  succession  in  the  family  which  indicates  that 
Muhammadan  Law  is  not  followed  in  matters  of  succession,  and 
that  the  defendants  are  therefore  not  excluded  from  inheritance. 
The  lower  Courts  have  accordingly  dismissed  plaintiff's  suit. 
In  appeal  it  is  contended  that  daughters  are  not  excluded  from 
inheritance  in  this  family,  that  even  if  they  are  excluded  it 
does  not  follow  that  the  provisions  of  Muhammadan  Law 
against  succession  by  representation  as  claimed  by  the  defen- 
dants  are  inapplicable,  and  that  it  is  proved  by  tvvo  judicial  deci- 
sions and  certain  oral  evidence  of  witnesses  from  Ludhiana  where 
the  parties'  family  has  marriage  connections  that  Muhammadan 
Law  is  followed  by  Kashmiris  in  matters  of  inheritance.  The 
pleader  for  appellant  relied  on  Maula  Bakhsh  v.  Muhammad 
Bakhsh  (')  and  the  judgments  referred  to  therein  to  suppor  his 
contention. 

As  regards  the  two  judicial  decisions  by  Ludhiana  Courts 
the  judgment  of  the  District  Judge  related  to  proceedings 
taken  for  appointment  of  a  guardian  of  a  minor  and  the  second 
case  decided  by  a  Munsif  involved  a  dispute  relating  to  in- 
heritance. In  neither  of  these  cases  was  there  any  enquiry 
or  finding  on  the  particular  point  at  issue  in  this  suit.  In 
the  first  case  the  question  of  guardianship  was  decided 
in  accordance  with  Muhammadan  Law  with  an  obiter  as  to  its 
applicability  to  matters  of  inheritance.  In  the  second  case  the 
provi'^ions  of  Muhammadan  Law  were  applied  by  admission  of 
parties  to  a  dispute  between  a  widow  and  a  co-widow  and 
her  sons.  These  precedents  are  apparently  of  no  value  for  de- 
ciding the  issue  involved  in  the  present  case.  The  oral  evidence 
of  two    witnesses   produced   from  Ludhiana  does  not  carry  the 
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plaintifi's  case  any  further.  They  have  stated  generally  that  Kash- 
roiris  are  goverBed  by  Mnhaiuinadaii  Law,  but  cite  noinstaBce  to 
support  their  assertion.  They  further  admit  that  they  do  not 
belong  to  the  plaintiff's  got,  and  acknowledge  their  complete 
ignorance  of  all  matters  relating  to  the  family  of  the 
parties. 

On  the  other  hand,  plaintiffs'  own  agent,  a  descendant  of 
Pir  Muhammad's  father,  and  Muhammad  Jamal's  daughter, 
whose  family  originally  belonged  to  Lndhiana  but  has  mig- 
rated to  Banga  since  many  years,  distinctly  admitted  when 
examined  that  daughters  of  Jamal's  family  have  never  received 
a  share  in  inheritance.  Be  named  several  daughters  among 
descendants  of  Muhammad  Jamal,  but  was  unable  to  etate  that 
any  ever  succeeded  to  a  share  under  Muhammadan  Law. 
Moreover,  Karim  Bakhsh,  a  direct  descendant  of  Karm,  brother 
of  Muhammad  Jamal,  was  examined  as  a  witness  for  defendants, 
and  deposed  that  provisions  of  Muharomadan  Law  were 
not  followed  by  the  family  in  matters  of  inheritance. 

He  is  aged  eighty  years,  and  has  referred  to  an  instance 
in  his  own  branch  of  the  family  where  the  eon  of  a  pre-deceased 
son  inherited  equally  with  his  uncle,  witness's  own  father,  and  be 
further  gave  another  instance  to  the  same  effect  in  Mauza  Saryal 
among  Mubammadan  Kashmiris.  He  confirmed  the  statement 
made  by  plaintiffs'  agent  that  daughters  have  never  inherited  in 
Muhammad  Jamal's  family,  and  supported  his  allegation  by 
quoting  several  instances  giving  particulars  in  each  case. 

It   is    thus  cletr  and   beyond     all    doubt   that  daughters 
are  excluded   from   receiving   a   share,  and    that  at  last  in  two 
instances   the    sons   of  pre-deceased    sous  have   succeeded    by 
right    of  representation  contrary  to   the  provisions  of    the    Mu- 
bammadan   Law.     The     plaintiffs    tried     to   discredit  Karim's 
evidence  by  producing  one    Dullan     who  started  by  alleging 
that   he  was  the  elder",  brother  of  Karim — a  statement  at  once 
falsified  by  comparing  their  ages,  but  he  was  obliged   to  admit  in 
cross-examination   that   he    was  apzchJilag  son  of  Karim's  father 
by  a   Rajput   wife.     As   regards     succession  of   daughters  the 
witnesses  stated    that    they    receive  their  right  whatever  it  be 
at    marriage   and     by   presents   subsequent  to   marriage.     The 
attempt  to  discredit  Karim's  evidence  has  thus  failed  completely. 
It   is    unnecessary    to  discuss    at   any  length    the  authorities 
relied    upon   by  the  pleader  for  appellants.     Sdaula  Bakhsh  v, 
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Muhammad  Bakhsh  (*),  is  so  far  relevant  that  Muhammadan 
Kashmiris  of  Lahore  city  were  held  to  follow  Mnhammadau 
Law  in  matters  relating  to  succession  of  daughters. 

On  the  other  hand,  in  Lai  Din  v.  Mussummat  Jainan  (=^), 
which  is  referred  to  in  Mou/a  Bakhsh  v.  Muhammad  Bahhsh  {})y 
it  was  established  after  local  enquiry  that  Muhammadan 
Kashmiris  of  Sialkot  city  followed  custom  and  not  Muhammadan 
Law  in  matters  relating  to  succession  of  widows.  Each  case 
must  depend  for  its  decision  primarily  on  its  own  proof,  and 
the  necessity  for  looking  elsewhere  >for  help  and  guidance 
would  arise  if  there  bo  dearth  or  absence  of  reliable  materials 
on  the  record.  In  the  present  case  I  see  no  reason  to  discredit 
the  evidence  of  Karim,  an  aged  member  of  the  family  who 
alone,  truly  speaking,  is  in  a  position,  to  give  direct  evidence 
on  the  question  at  issue.  His  evidence  clearly  proves  that 
the  provisions  of  Muhammadan  Law  are  not  followed  in  matters 
of  inheritance,  and  he  quotes  two  instances  exactly  in  point 
on  a  matter  which  so  far  as  I  know  is  not  very  unusual  or 
exceptional.  It  is  true  that  the  instances  quoted  in  this  case 
are  few  in  number,  but  the  question  of  succession  by  repre- 
sentation on  account  of  the  death  of  a  pre-deceased  son  is  but  of 
rare  occurrence. 

Moreover,  it  was  admitted  in  argument  that  there  are  only 
four  families  of  Kashmiris  in  Banga,  and  it  is  not  easy  to 
imagine  that  the  defendants  conld  be  able  to  discover  many 
instances  in  a  matter  of  such  rare  occurrence.  This  is  at 
once  corroborated  and  rendered  apparent  by  the  plaintiffs' 
own  omission  to  produce  even  a  single  instance  to  the  contrary. 
In  Faiz  Talah  v.  Kaim  Khan  C),  a  case  of  Path  an  zamindars 
of  Attock  Tahsil,  the  custom  set  up  by  defendants  in  this 
case  was  held  to  be  a  very  general  custom  among  Muham- 
madan agriculturists  in  this  Province. 

The  family  concerned  in  this  case  is  not  agriculturist,  but 
their  ancestors  though  'original  inhabitants  of  Kashmir  valley 
have  settled  among  agriculturists  from  time  immemorial  as 
Karim  Bakhsh,  the  oldest  and  eldest  member  of  the  family 
has  deposed  that  members  of  his  brotherhood  live  in  village 
Saryal     where    intermarriages   take    place   with    them.     It   is 
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therefore  neither  strange  nor  abnormal  that  the  family  has 
adopted  a  custom  foand  to  be  very  general  among  Maham- 
madan  agriculturists  of  the  province  even  assuming  which  is 
problematical  that  their  Kashmerian  ancestors  followed  Mu- 
hammadan  Law  in  excluding  from  inheritance  the  sons  of  a 
pre-deceased  son.  I  therefore  hold  that  the  alleged  custom 
is  proved  to  apply  and  that  the  defendants  are  not  excluded 
by  Muhammadan  Law  from  retaining  the  share  in  dispute  by 
right  of  representation  as  their  father's  share  who  pre-deceased 
his  father.  The  appeal  is  accordingly  dismissed  with 
costs. 

Appeal  dismissed. 


Appellate   Side. 


No.  9. 

Before  Mr.  Justice  Rattigan. 
NIHAL  CHA.ND,-(Plaintiff),— APPELLANT, 

Versus 

ALT    BAKHSH  AND  OTHERS,— (Defendants), 

RESPOND  RNTS. 

Civil  Appeal  No.  168  of  1905. 

Assign'ment — Conditional  assignment  by  way  of  security— Right  of  aS' 
stgnee  to  sue  in  his  own  name. 

Where  the  payee  of  a  promissory  note,  not  negotiable,  assigned  it 
to  the  plaintiff  as  a  security  for  a  debt  owing  from  him  to  the  latter 
until  its  repayment  in  full,  held  that  it  being  merely  a  conditional  as- 
signment tho  plaintiff  was  not  entitled  l.o  maintain  an  action  in  his  own 
name  alone  agiinst  the  makc^r  of  the  promissory  note  for  the  recovery  of 
amount  due  thereunder. 

Durham  Brothers  v.  Robertson  (^)  followed. 
•  Further  appeal  from  the  decree  of  A .  E.  Hurry ,  Esquire,  Divi- 

sional Judge,  Amritsar  Division,  dated  lith  November  1904. 

Ishwar  Das  and  Sohan  Lai,  for  appellant. 
Beechey,  for  respondents. 

The  judgment   of  the  learned  .ludge  was  as  follows : — 

3rd  August  1906.  Rattigan,  J. — The  facts  of   the  case  are  fully  stated  in  the 

judgment  of  the  first  Court  and  need  not  be  repeated.  The 
case,  briefly  stated,  is  that  plaintiff,  Nibal  Chand,  sues  on  the 
basis  of  a  pro-note  executed  by  Ali'Bakhsh,  defendant  No.  1, 
in  favour  of  Nathe  Khan,  and  mortgaged  by  the  latter  to  plain- 
tiff by  three  deeds  of  mortgage. 

"  (»)  i.  B.  1.,  Q.  5.(1898),  765. 
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The  translation  of  the  pro-note  aa  given  by  the  first  Court 
and  admitted  to  be'correct,  is  as  follows  :— 

"  I  am  indebted  to  Nathe  Khan,  son  of  Kamman  Khan,  in 
"  Rs.  1,700,  half  of  which  is  Rs.  850.  To  be  paid  on  demand. 
"  Hence  this  promissory  note,  13th  October  1900." 

"  (Signed)  Ali  Bakhsh,  Lamhardar." 
Nathe  Khan,  according  to  plaintiff,  mortgaged  this  pro-note 
with  him  for  Rs.  750,  at  Rs .  2  per  cent,  per  mensem  interest, 
by  three  deeds  of  mortgage,  (1)  one  of  10th  September  1901 
for  Rs.  500  ;  (2)  a  second  of  30th  September  1901  for  Rs,  100  ; 
and  (3)  a  third  of  19th  April  1902  for  Rs.  150.  According  to 
the  terms  of  these  mortgage  deeds,  the  pro-note  was  to  remain 
in  the  possession  of  plaintiff  who  was  to  have  the  right  of 
realising  the  amount  from  the  drawer  by  suit  or  otherwise,  it 
being  further  stipulated  that  Nathe  Khan  should  have  no  right 
to  transfer  the  pro-note  to  any  one  ehe  or  to  bring  any  suit 
upon  it,  or  to  enter  into  any  agreement  with  respect  to  it  with 
the  drawer. 

The  first  Court  granted  a  decree  in  full  to  plaintiff,  but 
upon  the  drawer's  appeal,  tha  Divisional  Judge,  without  discuss- 
ing the  merits  of  the  case,  dismissed  plaintiff's  suit  on  the 
ground  that  the  pro-note,  as  worded,  was  payable  to  Nathe 
Khan  only  and  was,  therefore,  not  a  negotiable  instrument  as 
defined  in  Section  13  of  Act  XXVI  of  1881,  and  that  the  rights 
of  Nathe  Khan  thereunder  could  not  be  transferred  <o  plaintiff, 
who  had  thus  no  locm  standi.  Plaintiff  has  preferred  a  further 
appeal  to  this  Court,  and  on  his  behalf  Mr.  Ish war  Das  con- 
tends that,  though  the  pro-note  is  not  a  negotiable  instrument 
as  defined  in  the  Act  relating  to  such  instruments,  the  subject 
matter  of  the  mortgages  was  an  actionable  claim,  that  as  such 
it  could  be  assigned,  and  in  poin^^f  fact  was  actually  assigned 
to  plaintiff  in  such  a  manner  as  to  enable  him  to  sue  in  respect 
of  it  as  effectually  as  the  assigner  himself  could  have  sued. 

For  the  respondent,  Mr.  Beechey  did  not  seriously  attempt 
to  support  the  ground  upon  which  the  suit  had. been  dismissed 
by  the  lower  Appellate  Court ;  his  main,  if  not  indeed  his 
sole,  contention  was  that  there  had  been  no  complete  and 
absolute  assignment  of  the  actionable  claim,  but  merely  a 
charge  (or  charges)  created  in  respect  of  it.  He  further  urged 
that  if  in  such  cases  every  mortgagee  of  the  debt  was  competent 
to  sue  in  respect  of  the  claim  upon  which  he  had  been  given 
a  charge,  the  original  debtor  might  be  subjected  to  iunumerab 
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suits  at  the  instances  of  all  snobi  persons  as  had  been  given 
such  charges.  The  learned  counsel  in  support  of  his  arguments 
referred  to  Section  25  (6)  of  the  English  Judicature  Act,  1873, 
and  to  Durham  Brothers  v.  Robertson  (^).  In  the  case  before 
me  there  are,  as  I  have  pointed  out,  three  separate  and  distinct 
mortgage  deeds  dealing  with  this  "  actionable  claim".  These 
deeds  are  all  in  favour  of  one  and  the  same  person,  and  except 
as  regards  the  amounts  of  the  mortgage  debts,  they  are  in 
exactly  similar  terms.     These  terms  run  aa  follows  :— 

"  Manke  Nathe  Khan,    wald    Kammi   Khan,  kaum  Rajput, 
"  sakin  mauza  Gharkian,  Tahsil  BataU  ka  hun. 

"  Jo  ke  ek  kita  promissory  note  tadadi  rakacn  rupees  1,700, 
"mawarrikha  13bh  October  1900,  nawishta  muaamma  Mehr  Ali 
*  Bakhsh,  Lambardar,  patti  Paizpur,  mashtnula  Batala,  muqarrar 
"  ka  yaftni  aur  milkayat-i-mazhir  hai,  is  lie  raqam-i-promissory 
"  note-i-mazkur  yani  rupees  1,700  ko  bamuqabla  mablagh  pansad 
"pas  Lala  Nihal  Chand,  wald  Lala  Gaud  Mil  Shah,  kaum  Agar- 
"  wal,  sakin  Batala,  ke  rahn  ba  kabza  kar  ke  promissory  note 
"  hawala  Lala  mazkur  ke  kar  diya  hai  aur  zar-i-rahn  badiu  tafsil 
"  babat  karza  sabika  murtahin  se  wasul  pa  lie  hain  aur  sud  zar-i- 
"  rahn  bala  ka  mablagh  do  rupae  fi  sadi  mahwari  dena  muqarrar 
"  kar  liya  hai  pas  iqrar  karta  hun  aur  tahrir  kar  deta  hun  ke 
"raqam  rupees  1,700  mundarja  promissory  note  ke  wasul  karne 
"  ka  bataur-i-khud  ya  bazariya  nalish  ke  murtahin  mazkur  ko 
**  akhtiyar  hai  bad  wasul  karne  raqam  mandarja  sadar  ke  mur- 
"  tahin  mazkur  ko  awal  mablagh  zar-i-rahn  asl  wa  sud  jis  kadar 
"  us  waqat  tak  wajib-ul-ada  ho  wasul  karne  ka  akhtiyar  hoga 
"  aur  jis  kadar  kharch  muqadma  par  babat  irja-i-nalishke  kharoh 
**  hoga  woh  bhi  murtahin  is  raqam  se  wasul  karne  ka  haq  rakhta 
"  hai  jis  kadai  bad  mujrai  asal  zar-i-rahn  wa  sud  kharcha 
•*  waghaira  ke  baqi  bachega  woh  mora  haq  hoga.  Mainbataur 
"  khad  murtahin  se  longa  jab  tak  ke  kul  zar-i-rahn  wa  sud  wa 
"  kharcha  waghaira  martahin  ko  wasul  na  hojawe  kul  raqam 
*'  promissory  note  rupees  1,703  par  murtahin  kabiz  rahega.  Muj 
"  ko  bidun  uski  rai  ke  intqal  karne  ya  lene  ya  nalish  karne  ka  aj 
"  se  koi  akhtiyar  na  hoga.  Sirf  murtahin  se  mutabaqa  raqam 
"lene  ka  haq  hai,  aur  jab  murtahin-i-mazkur  nalish  kare  muj 
"  ko  daurau-i-muqadma  men  masalihat  karne  ya  razi  nama  ya 
'*  kisi  aur  tasfiya  karne  ka  koi  haq  nahin  hai,  agar  koi  tanaza 
"  babat  raqam  promissory  note  ya  minjumla  raqam-i-mazkur  ke 
*'  paida   ho    uski   jawab  dahi  mere  zimme    hai  murtahin  ka  koi 
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"  waata  nahin  hoga,  aar  martaliin  ko  asal  zar-i-rahn  aur  sad 
"  aur  jo  kharoha  waghaira  ho  mere  aar  men  digar  jaidad  manqala 
"  wa  ghair  manqala  se  bar  waqat  wapxs  wasal  karue  ka  akhtiyar 
"  hai.  Makarrar  yih  ke  martahia-i-mazkar  ko  babat  raqam-i- 
"  promissory  note  marh ana  mazkur  ke  nalish  karne  ka  misal 
"  mere  akhtiyar  hai  ke  kal  raqarn  rapees  1,700  mandarja  promis- 
"sorynote  ki  nalish  karke  wasal  karlewe.  Libaza  in  chand 
"  haraf  bataur  rahauaraa  baqabza  ke  likh  deta  hun  ke  sanad 
"  howe." 

Sach  then  are  the  terms  of  the  docamenta  nnder  consider- 
ation, and  the  question  is  whether  un'ier  these  terms  there  has 
been  such  an  assignment  of  the  pro-note,  or  of  the  debt  of  which 
that  pro-note  is  the  evidence,  as  would  enable  the  assignee  to 
sue  in  his  own  name  for  the  recovery  of  the  debt  ? 

As  above  remarked,  the  pro-note  is  cleaarly  not  a   negotiable 
instrument,  but  the  learned  Divisional  Judge   was   not  on    that 
ground  alone  justified  in  disnaissing  the  assignee's  suit.      A    debt 
or  other  legal  chose  in  action  is  assignable  in   this  country  no  less 
than  in  England,^  and   the  general   principles   of  law    on   the 
subject  of  such  assignment  are  to   be   found   in   Chapter   VIII 
of  the  Transfer  of  Property  Act,   1882,   as   amended   by   Act   11 
of  1900.     The  Transfer  of  Property  Act  is    not  in  terms  in  force 
in  the  Punjab,  but  the  law  on  the  subject  under  consideration  in 
force  in  this  Province  is,  speaking  generally,   to   the   same    effect 
as  that  contained   in]  that   chapter  (see   Jhoki    Bam   v.     Malik 
Kadir  Bakhsh  (^).     As  laid  down  in  Section  130  (2)  of  that  Act, 
"  the  transferee  of  an  actionable  claim  may,  upon  the    execution 
"  of  such  instrument  of  transfer   a=5   aforesaid,    sue   or    institute 
"  proceedings  for  the  same  in  his   own   name    without   obtaining 
'*  the  transferer's  consent  to  such  suit  or  proceedings  and  without 
"  making  him  a  party  thereto."     Clearly,   then,  if  there  has  been 
a  good  and  effectual  assignment  or  transfer   of  th6  debt,  the 
assignee  or  transferee  is  competent  to  sue  in    his  own    name   for 
its  recovery,  and  none  the  less  so  because  the  pro-note   does  not 
fall  within  the  definition  of  "  negotiable   instrument  "     as  given 
in   Section    14  of  Act   XXVI   of    1881     (see  Kanhaiya    Lai  v. 
Doming^  (^).     Mr.  Beechey   did  not,   as    I    understand,   dispute 
this  ;  his  sole  contention  in  support  of  the  decree  under  appeal  was 
that  the  so-called  assignment  was  not  "  absolute  "  but  by  "  way 
of  charge  only",  and  as  such  did  not  entitle  the  assignee  to  sue 


(»)  12  P.  B.,  1894.  (»>  I.  L.  R,,  I  All.,  782. 
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in  his  owa  name  and  withoat  making  the  assignor  a  party. 
Upon  this  contention  two  difficult  questions  arise.  Firstly,  was 
the  "  assignment  "  an  "  absolute  assignment  "  within  the  meaning 
of  Section  26  (6)  of  the  Judicature  Act  of  1873  or  was  it  condi- 
tional or  merely  by  way  of  charge  ?  And,  secondly,  if  it  was  not 
an  absolute  assignment  but  was  conditional  or  "by  way  of  charge 
only",  is  the  assignee  thereby  debarred  from  suing  in  his  own 
name  for  recovery  of  the  debt  ? 

Mr.  Beeohey  further  contended  that  the  three  mortgages  in 
favour  of  plaintiff  constitute  three  sepai-ate  and  distinct  assign- 
ments of  the  debt,  and  that  each  mortgage  must,  therefore,  be 
regarded  as  an  assignment  of  part  only  of  the  debt,  and  as  such 
does  not  amount  to  such  an  assignment  as  would  give  the 
assignee  the  right  to  sue,  Durham  Brothers  v.  Robertson,  uhi 
supra  ;  Hughes  v.  Pump  House  Hotel  Ooy.  (^).  In  my  opinion 
this  is  not  the  proper  construction  to  pat  upon  the  transactions 
between  the  mortgagor  and  mortgagee.  There  was  in  point  of 
fact  but  one  assignment  and  this  was  effected  by  the  first 
mortgage  deed,  under  the  terms  of  which  the  mortgagor  assigned 
the  entire  debt  (viz.,  Rs.  1,700)  to  the  assignee  and  expressly 
agreed  to  make  no  further  assignment  orjalienation  of  that  debt. 
But  under  the  terms  of  the  said  mortgage  deed, j:  the  mortgagee 
when  he  recovered  the  amount  of  the  debt  from  the  debtor,  was 
entitled  to  pay, himself  thereout  only  the  principal  and  interest 
due  under  that  deed.  When,  however,  subsequent  advances 
were  made  to  the  mortgagor,  this  part  of  the  agreement  between 
the  parties  was  so  far  modified  that  the  mortgagee  was  given 
the  further  right  to  retain  from  the  monies  recovered  by  him 
such  an  amount  as  would  cover  the  principal  and  interest  due 
not  only  under  the  first  but  also  under  the  subsequent  mortgages. 
But  this  is,  1  think,  perfectly  consistent  with  the  theory  that  by 
the  first  mortgage  deed  the  whole  debt,  and  not  merely  a  part 
of  it,  was  assigned  to  the  mortgagee.  In  terms,  it  certainly  was, 
and  I  think  that  such  was  obviously  the  intention  of  the  parties. 

To  revert  now  to  the  question  whether  the  assignment  was 
absolute  or  "  by  way  of  charge  only". 

There  is^  and  can  be,  no  question  that  an  assignment  may 
be  "absolute"  though  by  way  of  mortgage  (see  Burlinton  v. 
Haill  (*),  T'lncred  v.  Velago  i  Bay  ani  E.  Africa  Railway  Ooy  ,  ('), 
Hughes   v.    Pump    House    Hotel     Coy.,     ubi   supra,    per   Cozens 

(';  L.  R.,  2.  K.  B.  (1902),  195.  (»J  58  L.  J.,  Q.  B.,  222. 

(»)  i.  iB.,  28  Q.  B.  D.,  239. 
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Hardy,  L.  J.)  And  if  on  the  construction  of  the  document, 
it  appears  to  be  an  abBolute  assignment,  though  subjaet  to  an 
equity  of  redemjation,  txpress  or  implied,  it  cannot  be  material  to 
consider  wljat  was  the.  consideration  for  the  assignment  or 
whether  the  security  was  for  a  fixed  and  definite  sum  or  for  a 
current  account.  In  either  case  the  debtor  can  safely  pay  the 
assignee  and  he  is  not  concerned  to  inquire  into  the  state  of 
accounts  between'-the  assignor  and  the  assignee  (per  Coaens 
Hardy,  L.  J.)  in  Bugha  v   Pump  House  Hotel  Coy.,  ubijupra. 

But  the  assignment  must  be  nbsolute  in  order-. to  be  efFectual 
for  the  purposes  of  Section  26  (6)  of  the  English  Judicature 
Act ;  and  a  conditional  assignment — that  is  an  assignment 
until  the  happening  of  an  uncertain  event— is  not  within  that 
section.  Thus  an  assignment  of  the  assignor's  interest  in  a 
certain  sum  due  from  a  third  party  utiiiZ*  certain  advances  made 
by  the  nssignee  to  the  assignor  had  been  paid  off  with  interest,  is 
a  "  conditional  assignment "  and  does  not  come  within  the 
purview  of  Section  26  (6)  of  the  Judicature  Act  {Durham 
Brothers  v.  Eohertson).-  •  In  this  case  Chitty,  L.  J.,  remarked  : 
*'  The  repayment  of  the  money  advanced  is  an  uncertain  event 
"  and  makes  the  assignment  conditional.  When  the  Act  applies, 
"it  does  not  leave  the  original  debtor  iu  uncertainty  as  to  the 
'*  person  to  whom  the  legal  right  is  transferred  ;  it  does  not 
"  involve  him  in  any  question  as  to  the  stat«  of'accounts  between 
"the  mortgagor  and  the  mortgagee.-  The  t.bga^  right  is 
"  transferred,  and  is  vested  in  the  assignee.  There  is  no 
"  machinery  provided  hy  the  Act  for  the  reverter  of  the  legal 
"  right  to  the  assignor  dependent  upon  the  performance 
"  of  a  condition  ;  the  only  method  within  the  provision 
"  of  the  Act  for  reverting  in  the  assignor  the  legal  right  is  by 
"  a  retransfer  to  the  assignor  followed  by  a  notice  in  writing  to 
"the  debtor,  as  in  the  case  of  the  first  transfer  of  the  right. 
"  The  question  is  not  one  of  mere  technicality  or  of  form  ;  it 
"  is  one  of  substance,  relating  to  the  protection  of  the  original 
"  debtor  and  placing  him  in  an  assured  position  ". 

In  the  mortgage  deeds  before  me  the  provisions,  with  one 
important  exception,  are  such  that  the  assignment  might>ell  be 
held  to  be  "  absolute  "  ;  but  this  exception  is  fatal  to  any  such 
construction.  The^words  I  refer  to  are  these  :  "  Jnhtak  aar-i-rahn 
"  wa  sud  wa  kharchu  waghaira  rnurtahim  ho  wasul  na^Jiojawe  ku 
J^'jraqam  promitsory  note  rupees  1,700  par  murtahiu  kabit   rahega; 


^mujh  ko  bidun  vs  ki  rai  ke  intiqal  karne   ya  hne'ya  ttalish  har7/8 
"  ka  aj  ie  koi  ikhtiyar  na  hog  a  ",     This   clause   clearly   is   on  all 
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fours  with  that  which  the  court  of  appeal  in    the    cise   lasl,   cited 
held  to  constitute   a    merely   couditioual    as^signment,    for     here, 
as  there,  the  assignment  is  to  continue  only  until  all  monies    due 
to   the   assignee   remain    unpaid.       Following  thai    authority,  I 
hold,   therefore,  that  the  assignment  in  this  case  was   not  such  as 
would  in  England  entitle  the  assignee  to  rely  upon  Section  25  (6) 
of   the   Judicature     Act     as   enabling   him  to  sue  in  his     own 
name  for  the  recovery  of  the  debt.     The  next  question  is  whether 
an   aesignmciit   by  way  of  charge    or    a   conditional  assignment 
should  iu  this  Province   be  regarded  as   giving    the   assignee   the 
right    to  sue  in   his   own   name  ?      I  do  not   think   it   should. 
As     pointed  out   by   Justice   Chitty,     the     difFerence    between 
an     absolute     assignment    and      a    conditional     assignment     is 
not   H   mere  technicality ;     it    is  one   which    most     materially 
affects     the    position     of      the     debtor.        When     an     absolute 
assignment  is  made,  the  debtor  receives  notice  of  the  assignment 
and  he  is  entitled  and  hound  thereafter  to   regard   the  assignee 
as  the  sole  person  to  whom    the  debt   is    payable.      And    he  is 
entitled  to  take  up  his  position  until  he  receives  notice   that   the 
debt  has  been  reconveyed  to  the  assitrnor.     But  if  the  assignment 
is  to  last  only  until  such  time  as  the  money  due  to   the   assignee 
from  the  assignor  is   not   paid,    and    is    to   terminate   ipso   facto 
upon    payment    of    such    money,   the    debtor  in  order  to  protect 
himself  would  necessarily  from  time  to  time  have  to  examine  the 
accounts  between  the  assignor  and  the  assignee.     This   would  be 
a  most  irksome  burden  to  put  upon  the  debtor,  and  I  do  not  think 
that  we  should  be  justified  in  imposing  it  on  him.   The  rule  as  laid 
down  in  the  26th  Section  of  the  Judicature  Act  appear?,  if  1  may 
say  so,  to  accord  with  convenience  and  with  equity,  and  if  in  the 
Province  where  there  is  no  express  statute  law  on  the  sabject,  the 
assignment  of  a   debt   is   to  be   recognised   as    conferring   upon 
the  assignor    the   right   to  sue   in    his  own    name  for   recovery 
thereof,   the   courts   should,   I  think,  in  fairness    to  the  debtor, 
insist  that  the  assignment  in  question  be  absolute  and    not  merely 
conditional.     Before    the   enactment   of    the  Judicature   Act,   a 
those  in  action    was    not   assignable   at  law,  and  "  in   equity  tho 
"  assignee  of  a  debt,  even    when  the  assignment  was  absolute 
"  on  the     face  of  it,    had    to   make    his  assignor,   the   original 
"  creditor,  party   in    order  primarily   to  bind  him  and  prevent 
"his  suing   at  Uw,   and  also  to   allovv  him  t?  dispute   the    as- 
"  signment  if  he  thought  fit"     (Ohitty,  Tj.  J.,  uhi  supr  a).      There 
is  thus  no  equitable  reason  why  an  assignee  should  be  permitted 
to   sue  the  debtor  in    his   own   name   for  the   recovery   of  the 
debt,  and   if   we  are  to  recognise,  as  I  think    we  should,   the 
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rule  in  the  Judicature  Act  by  which  assignees  were  given 
rights  which  they  did  not  previously  possess  either  at  law 
or  in  equity,  we  should,  in  my  opinion,  adopt  that  rule  in 
its  entirety,  especially  in  a  matter  which  is  of  such  vital 
concern  to  the  debtor.  The  rule  is  one  in  consonance  with 
justice,  equity  and  good  conscience  ;  and  it  should  therefore 
be  followed  ;  but  if  it  is  to  be  applied,  it  should  be  strictly 
applied,  for  it  is  only  by  such  strict  application  that  the 
inteiests  of  all  parties  can  be  effectively  safe^guarded.  In 
Shephard  and  Brown's  Commentary  on  the  Transfer  of  Property 
Act  (5th  edition,  page  438)  it  is  said  that  "  a  charge  which 
"  is  excluded  under  that  Act  (i.e.,  the  Judicature  Act)  must 
"  apparently  be  regarded  as  a  transfer  within  the  meaning  of 
*•  the  present  chapter."  However  this  may  be,  so  far  as 
Chapter  VIII  of  the  Transfer  of  Property  Act  is  concerned, 
I,  not  being  bound  by  the  provisions  of  that  Act,  do  not  feel 
justified  in  regarding  a  charge  or  a  conditional  assignment 
as  such  an  assignment  as  gives  the  assignee  all  the  rights 
which  under  the  Judicature  Act  he  can  have  only  when  the 
assignment  is  of  an  absolute  character,  that  is  when  it 
absolutely  vests  the  property  in  him.  Neither  the  Judicature 
Act  nor  the  Transfer  of  Property  Act  is  in  terms  in  force 
in  this  Province,  and  I  am,  therefore,  at  liberty  to  adopt  such 
provisions  of  the  one  or  the  other  as  appear  to  mo  to  be 
consonant  with  the  general  principles  of  law  and  equity,  and 
in  this  particular  I  have  no  hesitation  in  accepting  for  my 
guidance  the  rule  enunciated  in  the  English  statute. 

I  hold,  therefore,  that  the  assignment  of  the  debt  to 
plaintiff  was  merely  conditional  and  that  he  is  in  consequence 
not  entitled  to  sue  for  recovery  of  the  debt  in  his  own  name. 
I  must  accordingly  dismiss  the  appeal  with  costs,  as 
plaintiff's  suit  was  rightly  dismissed  as  against  AH 
Bakhsh. 


Appeal  dismissed. 
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No.  10. 
Before  Mr.  Justice  Lai  Chand. 
SUNDAR  LAL  AND  OTHERS ,— (Plaintiff8),--APPELLANTS, 
Appellate  Side.  <  Versus 

\  RAM  SINGH,— (Defendant),— RESPONDENT. 

Civil  Appeal  No.  168  of  1905. 

Punjab  Alienation  of  Land  Act,  1000— Effect  of,  on  suits  for  possession  of 
land  purchased  before  that  Act  came  into  force. 

Held,  that  the  provisions  of  the  Punjab  Alienation  of  Land  Act  do  nob 
apply  to  a  suit  of  a  vendee  for  the  possession  of  land,  where  the  property 
was  conveyed  by  defendaut  to  him  and  the  right  to  claim  possession  had 
accrued  long  before  that  Act  came  into  operation. 

Ram  Nath  v.  Kerori  Hal  (i)  and  Nathu  Lai  v.  Jafar  («)  referred   to. 
Further  appeal  from  the  decree  of  Qazi  Muhammad  Aslam,  Divi- 
sional Judiie,  Ferozepore  Division,  dated  15th  July  19C4. 

Dani  Chand,  for  appellants. 

Durga  Das,  for  respoudent. 

The  jadgment  of  the  learned  Judge  was   as  follows  : — 

•AOfh.  T        1906  ^^^  Chand,  J.— The  facts  of  this  case  are  given  in  full  in  the 

jadgment  of  the  lower  Appellate  Court.  The  only  question  in 
appeal  is  whether  the  lower  Appellate  Court  has  rightly  dismiss- 
ed plaintiffs'  suit  on  the  ground  that  the  claim  for  sale  of  Ian 
by  defendant  to  plaintiffs  is  contrary  to  the  provisions  of  the 
Punjab  Land  Alienation  Act  and  therefore  not  maintainable. 
I  am  unable  to  agree  with  the  view  taken  by  the  lower  Ap- 
pellate Coart.  It  is  found  correctly  that  the  sale  transaction  was 
completed  on  Slst  N''ay  1899,  i.  e.,  more  than  two  years  prior 
to  the  pasfeing  of  the  Land  Alienation  Act,  But  the  lower  Ap- 
pellate Court  has  held  the  Act  applicable  because  "  the  making 
"  of  the  deficiency  was  to  be  completed  in  case  of  certain 
"  contingencies  occurring,  and  it  is  only  now  the  plaintiffs 
"  have  acquired  a  right  to  claim  the  land  promised  to  them.  " 

There  is  nothing  on  the  record  to  support  the  view  that  the 
contingencies  requiring  the   deficiency   to  be  made   up  uccurredd 
after  the  passing  of  the  Land  Alienation  Act.     The  sale-deed  and 
the  contemporaneous  registered  agreement  did  not   fix  any  time 
for   delivering    possession  b^     the   vendor  to   the  vendee  and  in 

'  (1)  38  P.  B.,  1904.  T*)  30  f.  B.,  1906. 
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the  absence  of  any  special  stipulation  as  to  time  entered  in  the 
agreement  it  would  be  fair  to  presume  that  it  was  intended  to 
deliver  possession  within  reasonable  fime.  I  cannot  hold  that 
two  years  would  at  all  be  a  reasonable  period  for  fulfilling  the 
agreement.  The  riijht  to  claim  the  land  in  dispute  had  therefore 
accrued  to  the  plaintiffs  before  the  Land  Alienation  Act  came 
into  force  and  the  subsequent  passing  of  the  Act  could  not  de- 
prive plaintiffs  of  their  vested  rights  under  the  sale-deed  which 
is  found  to  have  been  completed  on  Slst  May  1899.  Similar 
view  was  taken  of  sales  by  foreclosure  in  Bam  Nath  v  Kerort 
Mall  (»)  and  Nathu  Lai  v.  Jafar  (2),  and  it  appears  to  me 
to  be  the  correct  view.  Moreover,  I  am  inclined  to  hold  that 
the  purchase  of  the  area  sued  for  was  completed  on  31st  May 
1899  when  the  deeds  were  executed  and  registered  and  that  the 
present  claim  is  not  for  specific  performance  of  an  agreement 
but  to  enforce  a  sale  already  complete.  This  view  is  supported 
by  the  fact  that  78  bigbas  were  actually  sold  and  what  wag 
agreed  upon  was  to  make  up  the  deficiency  in  the  manner  agreed 
upon  in  case  possession  was  not  delivered  of  the  whole  area 
alienated  by  sale.  There  is  therefore  no  reason  for  holding  that 
the  suit  really  involves  a  sale  by  defendant  to  plaintiff  of  land 
sued  for. 

For  these  reasons  I  accept  the  appeal,  set  aside  the  order  of 
dismissal  and  return  the  case  to  the  lower  Appellate  Court  for 
deciding  the  defendant's  appeal.  Stamp  fee  will  be  refunded 
and  other  costs  will  be  costs  in  the   ease. 

Appeal  allowed. 


No.  11. 

Before  Mr.  Justice  Lai  Chand. 

SHER  SINGH  AND  OTHERS,— (Plaintiffs),— 
APPELLANTS, 

Versus  ^ Appkllatk  Siob. 

SIDHU  AND  OTHERS,— (Dependants),— 
RESPONDENTS. 

Civil  Appeal  No.  208  of  1904. 

Alienation  of  reversionary  rights — Powei'  of  a  reversionerouf  of  possesm 
sion  to  assign  his  interest  after  devolution  of  inheritance — Right  of  assignee 
to  sue  for  possession. 

Held  that  a  reversioner  oat  of  possession  of  a  chidless  male  proprietor 
can  transfer  hia  interests  to  a    stranger  afier   devolution   of  inheritance 


C)  38  P.  B.,  1904.  (*)  20  P.  B.,  1905. 
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and  the  assignee  is  entitled  to  recover  posaession  of  the  property  and  con- 
test  the  validity  of  the  title  of  the  person  in  possession  subject  to  the 
same  rules  which  could  have   been   enforced  by  the   assignor. 

JhoTci  Ram  v.  Malih  Kadir  Bakhsh  ( ' ),  Achal  Ram  v.  Katim  Eusain 
Khan  (*),  Tola  v.  Ahdulla  Khan  ("),  and  Mouladad  v.  Ram  Gopal  (*), 
referred  to. 

Further  appeal  from  the  decree  of  G.  L.  Dundas,  Esquire,  Division- 
al Judge,  Hoshiarpur  Division,  dated    lOth  August  1903. 

Sakh  Dial,  for  appellants. 

Ohani  Lai  and  Granga  Ram,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : 
9th  July    1906  Lal  Chand,  J.  -The  facts  of  this  case  are   given  in   full  in 

the  judgments  of  the  lower  Courts  and  need  not  be  recapitulated. 
Briefly  the  suit  is  for  pos-iession  of  17  kanah  originally  owned 
by  one  Ram  Singh,  who  transferred  the  whole  of  his  property  to 
defendants  by  a  deed  of  gift,  dated  2nd  January  1886.  Mu- 
tations' followed,  but  apparently  the  donees  did  not  at  once 
obtain  actual  possession  of  any  portion  of  the  property  conveyed 
by  gift,  as  Ram  Singh  retained  possession  of  17  kmals  now  in 
dispute  and  the  remaining  land  was  held  in  possession  by  a 
previous  mortgagee.  Ram  Singh  died  in  1891  when  defen- 
dants took  possession  of  17  kanals  now  in  dispute.  He  left  certain 
collateral  heirs,  Hheru  and  others,  who  on  4th  January  1S94! 
sold  his  estate  to  Rai  Devi  Singh,  plaintiff-appellant.  Devi  Singh, 
having  redeemed  the  previous  mortgage  from  Gopal,  has  now  in 
conjunction  with  Dheru  and  others,  the  collaterals  of  Ram  Singh, 
sued  for  pos-^ession  of  17  kanah  held  by  defendants.  The  first 
Court  found  against  the  gift  and  held  that  Dhera  and  others, 
the  collaterals  of  Ram  Singh,  were  entitled  to  a  decree  against 
defendants,  but  inasmuch  as  Devi  Singh  was  the  representa- 
tive of  the  heirs  of  Ram  Singh  by  his  sale  and  they  could  after 
obtaining  possession  by  decree  put  Davi  Singh  in  possession, 
Devi  Singh  was  entitled  to  obtain  a  decree  for  possession.  A 
decree  for  possession  was  accordingly  passed  in  Devi  Singh's 
favour.  This  decree  was  set  aside  on  appeal  by  the  Divisional 
Judge.  In  further  appeal  to  this  Court  on  the  question  of  bar  by 
limitation  the  names  of  Dhern,  &c.,  were  removed  from  the 
record  on  their  own  application  and  the  case  was  remanded.  The 
Divisional  Judge  on  remand  has  now  dismissed  the  claim 
on  the  ground  that  Devi  Singh  being  left  sole  plaintiff 
on  the  record  has  no  locus  standi  to  contest  the    validity  of  the 


(•)  12  P.  B.,  1894.  (»)  66  p.  B.,  1897. 

^•)  I.  I,  B.,  XZriI  All.,  271,  P.  0.  (*)  22  P.  B.,   1900. 
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gift  in  defendants*  favoar  being  himself  a  stranger  to  the 
family.  In  support  of  his  view  the  Divisional  Judge  has  princi- 
pally relied  on  certain  dicta  in  Mouladad  v.  Earn  Gnpal  (').  It  is 
contended  for  the  vendee  appellant  that  the  sale  was  not  of  an 
expectancy  bat  of  land  which  by  inheritance  had  at  the  time 
become  vested  in  the  vendors  though  possession  was  held  by 
defendants,  and  farther  that  in  any  case  a  decree  having  already 
been  passed  in  his  favour  with  consent  of  Ram  Singh's  heirs, 
who  were  competent  to  challenge  the  gift  and  joined  as 
plaintiffs,  the  decree  so  passed  could  not  be  set  aside  on  account 
of  their  subsequent  withdrawal  from  the  suit. 

For  the  respondents  it  is  contended  that  the  collateral  heirs 
who  never  obtained  possession  were  in  the  same  position  as 
reversioners  during  the  life-time  of  a  widow  and  that  Devi 
Singh;  vendee  could  not  obtain  a  decree  for  possession  witbont 
challenging  the  gift  which  he  was  not  conipetent  to  do  being  a 
stranger  to  the  family.  Certain  | passages  in  Tota  v.  Abdulla 
Khan  C)  and  Mouladad  v.  Ham  Gopal  (^)  were  relied  upon  in 
support  of  this  contention. 

For  appellant  reliance  was   placed  on   JhoM   Earn    v.   MaHk 

Kadir  Bakhsh  (^)  and  Achal  Earn  y.  Kazim  Husain  Khan  (*),  for 

contending   that  plaintiff-appellant    as    an    assignee   of   a  chose 

in     action    was   competent   to   claim    possession.     The    question 

raised  is  not  entirely   free   from  difficulty.     If  the   powers   of   a 

childless    proprietor    to     alienate    ancestral    property    without 

necessity   were   absolutely    limited   as   those  of  a   widow  there 

would  be   very  little    difficulty   in  coming   to  a   decision.     The 

assignee  of   the   reversionary  heir   after  widow's   death    would 

be  in  a   position  to  ignore    the  alienation  and  sue   for  the   estate 

unless  it  is  proved  by  the  alienee  that  the    alienation   was  made 

for  necessity,   for   a  widow  is  absolutely  incompetent  to  alienate 

without  necessity  whether  any  reversionary  heirs  existed   or   not. 

But  the  status  of  a  childUss   proprietor  as  regards   power   to 

alienate  ancestral  property  is   no   way   analogous   to    that   of   a 

widow      If  there  are  no  male  lineal  descendants  of  the  common 

ancestor  from  whom  the  property  was  received  in  inheritance  the 

childless   proprietor    is    competent   to    alienate     even     without 

necessity.     In  his  case  therefore  the  restraint  to  alienate  without 

necessity  is  not  absolute  but  contingent  and  the  alienation    made 

by  him  without  necessity  is  not  void  but    only    voidable   by    the 

male  lineal  descendants  of  the  common  ancestor.     It  would  thus 

(^)  22  P.  R.,  1900.  (»)  12  P.  £.,1894. 

^^)  66  P.  R.,  1837.  (*)  /.  L,  B.,  ZLVll  All.,  271,  P.  0, 
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appear  that  in  a  suit  to  recover  an  estate  left  by  a  childless 
proprietor  it  is  necessary  for  the  plaintiff  to  allege  that  the 
alienation  made  is  not  binding  on  him.  He  cannot  absolutely 
ignore  it  as  it  is  not  void  even  if  made  without  necessity,  but 
only  voidable  at  his  instance.  The  right  to  object  no  doubt  is 
conferred  on  a  collateral  heir  under  the  Castomary  Law,  but  can 
such  heir  after  devolution  of  inheritance  transfer  the  same  to  a 
stranger  to  the  family  ?  This  was  doubted  in  Mouladad  v.  Bam 
(?o/)aZ  (•),  though  the  matter  was  not  definitely  decided.  But  I 
am  not  convinced  that  he  cannot.  .  It  is  not  open  to  denial  that  a 
collateral  heir  after  devolution  of  inheritance  can  sue  for  the 
estate,  object  to  the  alienation  which  may  be  set  up  by  the 
adverse  party  and  in  case  of  success  can  transfer  in  favour  of  a 
stranger  the  decree  so  obtained  or  the  property  itself  after 
obtaining  possession  in  execution.  Similarly  he  may  assign 
his  interest  wholly  or  partially  before  suit  if  he  has  no  funds 
to  sue,  join  as  a  co-plaintiff  with  the  assignee,  object  as  such  to 
the  alienation  made  by  the  childless  proprietor  and  if  successful 
may  transfer  the  decree  to  the  assignee  or  share  the  property 
with  him.  It  is  hardly  conceivable  that  any  valid  objection 
could  be  raised  against  such  procedure.  If  this  is  permissible 
why  he  cannot  assign  whole  of  his  interest  to  a  stranger  including 
all  its  necessary  incidents,  one  of  these  being  the  right  to  object 
to  the  alienation  and  authorize  the  assignee  expressly  or  by 
implication  to  sue  in  his  own  name  only.  There  seems  to  be  no 
reason  why  he  cannot.  The  right  transferred  is  but  a  mere 
expectancy  and  the  sale  itself  is  controllable  under  Customary 
Law  by  the  reversionary  heirs  of  the  assignor.  There  is  therefore 
no  apparent  ground  why  it  should  be  insisted  that  the  assignor, 
although  he  has  wholly  parted  with  his  interest  in  the  estate, 
should  formally  be  joined  as  a  co-plaintiff  in  the  suit.  The 
inheritance  having  already  devolved  the  heir  is  competent  to 
alienate  it  to  a  stranger  subject  to  the  veto  of  his  own 
reversionary  heirs  which  may  or  may  not  be  exercised.  And 
suppose  the  alienation  in  dispute  made  by  the  childless  proprietor 
was  in  favour  of  a  stranger  then  is  there  any  reason 
why  another  stranger  to  the  family  who  derives  his  title 
from  the  actual  heir  should  not  be  competent  to  object 
to  the  alienation  and  receive  the  property  alienated  ?  To  hold 
otherwise  would  virtually  result  in  depriving  the  true  heir  if 
devoid  of  funds  from  receiving  his   inheritance  or    deriving  any 


(*)  22    P.  R.,  1900 
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benefit  from  it.  I  am  therefore  inclined  to  hold  that  appellant 
Devi  Singh  as  assignee  of  the  actual  heir  was  competent  to 
object  to  the  gift  set  np  by  defendants.  Bnt  the  present  appeal 
is  maintainable  on  another  ground  also.  In  this  case  the  true 
heirs  did  actually  join  as  co-plaintiffs  with  Devi  Singh.  They 
snccesafully  objected  to  the  gift  made  by  Ram  Singh  and  then 
assented  to  a  decree  being  passed  in  favour  of  Devi  Singh,  which 
was  done.  In  their  cross-objections  before  the  Divisional  Judge 
they  claimed  a  decree  in  their  own  favour  only  in  case  it  was  not 
maintained  in  favour  of  Devi  Singh.  Can  this  all  be  undone 
because  they  subsequently  withdrew  from  the  case  when  it  was 
pending  in  the  Chief  Court  on  a  question  of  bar  by  limitation 
I  think  not. 

Their  subsequent  withdrawal  from  the  case  cannot  affect  the 
decree  already  obtained,  and  this  view  is  supported    to   a   certain 
extent  by  Achal  Bam  v.  Katim  Husain  Khan  (^),  where  the  co- 
plaintiff  who  was  the  true  heir  withdrew  from  the  suit  even  before 
decree  was  passed,  but  his  withdrawal  was  not  held  to   affect  the 
assignee's  right  to  carry  on  the  suit  and  obtain  a  decree.     I  there- 
fore hold    that  the  lower   Appellate  Court  was  not  justified  in 
reversing  the  decree  of  the  first  Court  on   the  ground  that  Devi 
Singh  being  left  sole  plaintiff  on  the  record  had  no  locus  standi  to 
contest  the  gift.     I  accept  the  appeal,  reverse  the  order   of   the 
lower  Appellate  Court  and  remand  the  case  under  Section  562, 
Civil  Procedure  Code,  for  decision  on  the  merits.     Court  fee  on 
appeal  will  be  refunded  and  other  costs  will  be  costs  in  the  case. 

Appeal  allowed. 


No.  12. 

Before  Mr.  Justice  Chatter ji,  G.l.E. 
GANDU  SINGH,— (Plaintiff),— PETITIONER, 

Versus 
NATHA  SINGH  AND   OTHERS,— (Dependants),-RESPON-     \  Revision  Side. 

DENTS. 
Civil  Revision  No.  139  of  1906. 
Suit  for  possession  o/ ghair-mumkin  land   attached  to  a  well — Land  suit — 
Appeal— Punjab  Tenancy  Act,  1887,  Section   4    (l)—Bevision—Pouer  of  Chief 
Court  to  revise  findings  on  facts  relating  to  question  of  jurisdiction. 

Held,  that  a  enit  for  possepsion  of  ghair-'numlcin  land  outside  the 
ahadi  acd  attached  to  a  well  upon  which  khurlis  are  built  and  ihusa  is 
stacked   a  a  Innd  suit  as  defined  in  Section  4,  sub-section   (1)  of  the  Punjab 

(1)  A  L.  R.,  JXriI  All.,  271,  P.  0. 
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Tenancy   Act,    1887,   and   that  therefore  the   course  of  appeal  is   to  the 
Divisional  Conrt  and  not  to  the  District  Court. 

Held,  also,  that  the  Chief  Court  is  fully  competent  to  consider  on  the 
revision  side  the  correctness  of  an  Appellate  Court's  findings  on  the  facts 
relative  to  the  question  of  jurisdiction  of  that  Court  to  entertain  the 
appeal. 

Roebuck  v.  Henderson  (*)  referred  to, 

I'etitton  for  revision  of  the  order  of  Lola   Kesho  Das,    District 
Judge,  Amritsar,  dated  IQth  October  1906. 

Sheo  Narain,  for  petitioner. 

Gurcharan  Siagh.  for  respondents. 

The  judgment  of    the    learned   Judge   was   as  follows  ; — 

%r,T    T        tnntj  Chaiteeji,  J. — The  only  point  for  consideration  by   me   is 

loth  June  190o. 

whether  the  District  Judge  had  jurisdiction  to  hear  the  appeal, 

or  in  other  words  whether  the  suit  is  a  land  suit  or  an  unclassed 
one. 

Mr.  Gurcharan  Singh  objects  that  I  have  no  power  to  question 
the  finciing  of  the  District  Judge,  that  the  land  is  not  land  as 
defined  in  Section  4,  clause  1,  of  the  Punjab  Tenancy  Act,  1887, 
but  I  am  of  opinion  that  I  have  that  power  and  must  have  it  in 
order  to  be  able  to  exercise  my  revisional  functions.  I  have  to 
decide  whether  the  District  Judge  had  jurisdiction,  and  in  order 
to  do  this  I  must  have  power  to  go  into  all  the  matters  per- 
taining to  the  conditions  of  cognizance  by  the  lower  Court  of 
the  appeal  decided  by  it.  This  seems  to  be  a  self-evident 
proposition,  vide  remarks  in  Roebuck  v,  Henderson  (.^)  at  page  158. 
I  therefore  over-rule  the  objection. 

Coming  now  to  the  merits  of  the  question,  I  am  of  opinion 
after  a  due  consideration  of  the  authorities  and  the  definition 
given  in  the  Tenancy  Act  that  the  land  is  land  within  the 
meaning  of  Section  4,  clause  1  of  that  Act.  The  definition  is  not 
very  clear  on  all  points,  but  1  find  that  the  land  is  outside  the 
abadif  and  is  attached  to  a  well.  It  has  a  khasra  number  which 
shows  that  it  was  measured  at  Settlement,  and  it  is  proved  that 
it  is  duly  entered  in  the  j*mabandi  in  1892-93.  Defendants, 
Mangal,  &c.,  are  entered  in  the  cultivators'  column.  It  appears  in 
the  jamabandi  of  1908  and  1904  as  land  of  their  ownership, 
and  mutation  of  names  took  place  in  their  favour  on  15th 
June  1904,  it  has  all  along  been  shown  in  the  revenue  records. 
It  has  khurlis  and   is  entered   as  ghair-mumkin,  and  hhusa   is 

0)  64,  P.  B.,  1896. 
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stacked  on  it.  These  facts  are  snflScienfc  to  show,  I  think,  that 
the  land  is  agricnltaral  land  and  is  ased  for  pnrpoees 
sabservient  to  agrionltnre,  and  fulfils  the  requirements  of 
Section  4,  claaae  1,  of  the  Tenancy  Act.  The  suit  is  thus  a  land 
suit,  and  the  District  Judge  was  not  competent  to  hear  the 
appeal. 

Objection  to  the  jurisdiction  of  the  District  Judge  was 
taken  before  hira,  but  over-ruled ;  I  am  bound  therefore  to 
interfere, 

I  accept  the  application  and  set  aside  the  decree  of  t  he 
District  Judge,  and  order  the  memorandum  of  appeal  to  be 
returned  to  the  defendant  for  presentation  in  the  proper  Court. 

Court  fee  on  the  petition  for  revision  to  be  refunded.  Costs 
to  abide  the  event. 

Application  ollowed. 

No.  13. 

Before  Mr.   Jiistice  Reid. 

KARIM  BAKHSH   AND    ANOTHER,-(Pluntifps),- 
APPELLANTS, 

Versus  ]  Appellate  Side. 

WATTA  MAL  AND  OTHERS,— (Defendants),— 
RESPONDENTS. 

Civil  Appeal  No.  278  of  1906. 

Custom — Fre-«inption — Pre-emption  on  sale  of  shops — Eatra  Patrangan, 
Amrit»ar  city. 

Held,  that  the  castom  of  pre-emption  in  respect  of  aale  of  shops  bj 
reason  of  vicinage  in  Katra  Patrangan  of  the  city  of  Amritsar  had  not  been 
••tablished. 

Further  appeal  from  the  decree  of  A.  E.  Hurry,  Esquire,  Divisional 
Judge,  Amritsar  Division,  dated  4ith  November  1905. 

Fazal  Hussain,  for  appellants. 

Sukb  Dial  and  Rup  Lai,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

Reid,  J. — The     first    question   for  decisiDn  is    whether  the  ^th  Novr.  1906. 
right    of     pre-emption    in  respect   of    shops    exists  in  Katra 
Patrangan. 

The  evidence  on  the  rtcord  satisfies  me,  and  it  is  prac- 
tically conceded     that    Katra     Patrangan    foims  part  of  Kila 
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Bhane;ian  and  is  not  a  separate  division  of  the  city  of 
Amritsar.  The  burden  of  proving  the  existence  of  the  right 
was  on  the  plaintiff-appellant.  As  remarked  by  the  lower 
Appellate  Conrt,  Kila  Bhangian  is  a  very  large  subdivision 
and  the  right  set  up  must  be  proved  to  exist  in  it,  the  number 
and  ■salue  of  instances  cited  being  considered  with  reference 
to  the  whole  subdivision  and  not  with  reference  to  any 
particular  part  thereof,  evidence  of  2  or  3  instances  in  one 
Fmall  hatra  or  street  does  not  establish  the  existence  of  the  right 
in  that  Icatra  or  street,  as  distinguished  from  a  hatra  or  street 
of  the  same  subdivision  in  which  no  instances  have  occurred, 
all  being  part  of  the  same  subdivision  and  not  separate  sub- 
division. The  whole  subdivision  is  the  unit,  the  existence  of 
the  right  in  which  has  to  be  established.  Apart  from  oral 
evidence,  which  is  of  very  little  value,  counsel  for  the  appellant 
relied  on — 

(1)     Labhu   Singh   v.    Qurditta    (*),   in  which   a   Division 
Bench  in   a  suit    for   pre-emption   in  respect  of   a   shop,   said  : 
"  The   first   question    which  arises  in  this  case  is  whether  Katra 
"  Kanak  Mandi  in   the   city  of  Amritsar   forms   part  of  Katra 
"  Bhangian,    in    which    the  custom   of   pre-emption   admittedly 
"  prevails."     The  language  used  is    loose,   and   I   am  unable   to 
accept  this  statement  as  a  finding,  or  as  recording   an   admission 
of    the  existence  of  the  right  in  respect  of  shops  as  distinguished 
from    hout.es.     The    plaintiff  might    well    have   sought   to  base 
an    argument   in   favour    of  the  existence   in    respect   of   shops 
on   an    admission  of   the  existence  in  respect   of   houses.     The 
Court   held    that   the   shop  was   situate   in  another  subdivision 
and   dismissed    the  suit.     The   issues   in  the  Courts  below  and 
the   memorandum    of  appeal-  to   this   Court  did  not  distinguish 
between    the   right    in  respect  of  houses  and  the  right  in  respect 
of  shops. 


1 


i 


(2)  Attar  Singh  v.  Sant  Singh  C^),  in  which  a  Divisi 
Bench  held,  on  the  authority  of  a  ruling  of  this  Court  in  1888 
and  a  compromise  decree  of  the  Additional  District  Judge  of 
Amritsar  in  1896,  that  the  right  existed  in  respect  of  shops 
in  Katra  Nihal  Singh,  another  subdivision  of  the  city  of 
Amritsar.  The  Bench  also  found  that  the  vendor  had  himself 
purchased  the  shop  property  in  suit  by  a  threat  of  pre- 
emption. 

C)  46  P.  a.,  1882.  (*)  113  P.  B.,  1906. 
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(3)  Civil  Appeal  No.  39  of  1905,  in  which  a  Division  Bench 
held  that  the  existence  of  pre-emption  in  respect  of  houses  in 
Kila  Bhangian  had  been  established.  The  Conrt  dealt  with 
three  instances  of  cla:ms,  two  being  in  respect  of  houses 
and  one  in  respect  of  a  shop,  and  found  that  the  former  had  been 
successful  and  the  latter  unsuccessful. 

(4)  Amritsar  Divisional  Court,  Civil  Appeal  No.  339  of  1904, 
dismissing  a  suit  for  pre-emption  in  respect  of  a  shopinS'a^ra 
Talab  Tnnda,  a  separate  subdivision  of  the  Amritsar  Ciiy.  The 
Court  found  that  Talab  Tunda  was  not  part  of  Kila    Bhangian, 

and  that  instarces  from  other  pubdivisicrs  rrnld  rot  enpf  ly  the 
absence  of  instances  in  the  subdivision  in  suit.  These  findings 
cannot  be  treated  as  authority  for  the  existence  of  the  right 
in   respect  of  shops  in  Kila  Bhangian. 

(5)  Mamon  v.  Qhaunsi  (i),  iu  which  a  suit  for  pre-emption 
in  resneet  of  a  house  in  another  subdivision  of  the  city  of 
Amritsar  was  decreed,  and  the  Division  Bench  held  that  the 
existence  of  the  right  in  neighbouring  subdivisions  might 
"  be  taken  into  account  in  support  of  the  direct  evidence 
"  of  the  existence  of  the  custom  in  the  particular  subdivision 
"  concerned.*' 

(6)  Two  decisions  by  subordinate  Courts  of  Amritsar 
in  1895  and  1904,  in  the  first  of  which  the  parties  admitted 
the  existence  of  the  right  in  respect  of  a  shop  in  Katra  Pat- 
rangan.,  and  a  compromise  was  effected.  In  the  second 
case  there  was  a  compromise  and  the  decree  was  based 
thereon. 

For  the  respondents  the  following  authorities  were 
cited  :~ 

(1)  Civil  Appeal  No.  175  of  1898,  in  which  a  Division 
Bench  of  this  Court  held  that  the  plaintiff-pre-emptor  had  failed 
to  prove  either  that  Lohi  Mandi  was  part  of  "  Katra  Bhangian  " 
or  that,  even  if  it  were  part,  any  custom  of  pre-emption  in  res- 
pect of  shops  existed  therein. 

(2)  Civil  Appeal  No.  1271  of  1900,  in  which  a  Division 
Bench  held  that  the  plaintifi-pre-emptor  had  failed  to  prove  the 
existence  of  the  right  in  respect  of  shops  as  distinguished 
from  houses,  in  Katra  Ahluwalian,  a  subdivision  of  Amrit- 
sar. 


(1)  99  P.  B.,  190G. 
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(3)  Civil  Revision  No.  793  of  1906,  in  which  I  concurred 
with  the  two  Courts  bel6w  in  holding  that  the  plainti£E- 
pre-emptor  had  failed  to  prove  the  existence  of  the  right  in 
respect  of  shops  in  Ktla  Bhaugian,  A  marked  distinction 
between  the  right  of  pre-emption  iu  respect  of  shops  and  in 
respect  of  houses,  exists,  and  the  plaintiff-pre-emptor  has,  in  my 
opinion,  failed  to  establish  the  existence  of  the  right  in  respect 
of  shops  in  Kila  Bhaugian,  the  weight  of  authority,  indeed, 
being  against  him. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


No  14. 

Before  Mr.  Justice  Reid. 

SHARFO  AND  ANOTHER,— (DEFENDANrs),— APPELLANTS, 

Appbllatb  Sidk.    }  Versus 

RAMZAN  AND  OTHERS,— (Plaintiffs),— RESPONDENTS. 
Civil  Appeal  No.  1361  of  1905. 

Custom— Inheritance  -  Right  of  a  son-iu'law  of  a  khanadamad  to 
succeed—  Gujais  of  Oujrat  District. 

Found  in  a  case  the  parties  to  which  were  Gujars  of  the  Gujrat  District 
that  by  cnstom  the  son-in-law  of  a  khanadamad  was  not  entitled 
even  if  he  bad  been  appointed  Ichanadamad  by  his  father-in-law  to  succeed 
as  such  to  the  estate  of  the   father-in-law  of  the  latter. 

Further  appeal  fiomthe   decree  of    Captain  B.  0.  Roe,  Divisional 
Judge,  Jhelum  Division,  dated  22nd  August  1905. 
Nanak  Chand,  for  appellants. 
Fazal-i-Hussain,  for  respondents. 
The  judgment  of   the  learned  Judge  was  as  follows  : — 

oz>^j   ,^        ,A/»£!  Reid,  J. — The  sole  question   for  consideration  is   whether 

iibtn  JSovr.  1900.  ^        .      .  ... 

among  Gujars  of  the  Gujrat  District  the  son-in-law  ot  a  khana- 
damad may  be  appointed  Ichanadamad  and  heir  to  the  ancestral 
estate  left   by   the   appointor  of  the  first  khanadamad. 

The  authorities  cited  ave  Kamman  v.  Nathu  ('),  Sfuhnmmad 
v.  Mussammat  Umar  Bihi  {^),Nait)ab  v.  Wallan  (3),  Civil  Appeal 
No.  444  of  1895  ;  Chirogh  Bihi  v.  Hotsan  (*);  Roe  and  Rattigan's 
Customary  Law,  pages  61  and  65,  and  the  answer  to  Question  13 
at  page   iv   of  the  Customary  Law  of  the   Gujrat   District.     As 

(»)  96  P.   B.,  1892.  (*)  91  P.  B.,  1906. 

(»)  129  P.  R.,  1893.  (♦)  19  P.  B.,  1906. 
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held  in  MvJmmmail  v.  Vmar  Bihi  (^)  that  answer  has  been 
incorrectly  recorded  by  the  Sett1ea3ent  Officer  in  the  printed 
volume  And  rnna  as  follows :  "  If  the  aulad  duJchtari  have, 
"during  their  life-time,  married  a  daughter  and  kept  her  in 
*'  their  house  with  her  husband  as  ghar-jawatra  and  supported 
"  them,  and  by  a  written  deed  or  by  a  verbal  gift  placed  them 
"  in  possession  then  that  daughter  and  her  aulad  will  be 
"  malik  " 

In  KammarCs  case  it  was  held  that  gifts  to  daughters 
whose  husbands  are  khanadamads  are  allowed  by  Gujara  and 
Muhammadan  Jats  of  the  Gujrat  District.  In  Muhammad's 
case  it  wafe  held  that  among  Muhammadan  Jats  of  Gujrat  a 
daughter  to  whom  a  gift  of  ancestral  property  had  been  made 
could  not  give  it  to  her  daughter  or  the  husband  of  that 
daughter.  It  does  not  appear  clearly  from  the  report  that 
the  husband  of  the  first  donee  was  a  khanadamad,  bat  the 
arguments    used  in  the   judgment    imply   that  he  was. 

Civil  Appeal  No.  444  of  1895  was  decided  solely  on  the  basis 
of  assent  by  the  reversioners,  though  it  was  stated  that 
the  daughter  of  a  khanadamad  and  her  husband  were 
persons   whose   possession   might   naturally   be  assented  to. 

In  Chiragh  Bihi  v.  Hassan  it  was  held  that  among 
tribes  who  do  not  usually  recognise  daughters  as  heirs  the 
word  aulad  does  not  include  females. 

Nawab  v.  Wallan  dealt  with  the  custom  governing 
Cachars  of  the  Shahpur  District  and  specifically  distinguished 
them   from  the  Gujrat    tribes  dealt  with  in  Muhammad's  case. 

The  passages  in  Roe  and  Rattigan's  Customary  Law 
cited  lay  down  the  general  rule  that  married  daughters  who 
succeed  do  so,  not  as  ordinary  male  heirs,  but  as  the  means 
of  passing  on  the  property  to  another  male,  whose  descent 
from  his  mother's  father  in  the  female  line  is  allowed  under 
special  circumstances  to  count  as  if  it  were  descent  in  the 
male  line,  and  that  if  there  is  no  Pon  the  land  will  revert, 
except  in  special  instances  where  the  daughter's  husband  is 
allowed  to  hold  for  his  life,  to  the  agnates  of  the  daughter's 
father. 

The  dicta  at  page  504  of  the  report  of  Muhammad's 
case,  relied  on  for  the  defendant-appellants,  do  not  help 
them.     The  dicta  runs  as  follows  : — 

"Daughters  when  they  are  allowed  to  succeed  rarely, 
"  if  ever,  succeed   absolutely.   They   are   merely  recognised  as 


(0  129  P.  R.,  1893. 
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transmitting  a  title  to  their  possible  male  children,  that 
•'  is,  their  father's  grandchildren.  When  the  latter  sarvive 
"  and  succeed  they  are  naturally  in  the  same  position  as  if 
"  they  had  succeeded  through  the  male  line  and  may  do 
"  whatever  their  maternal  grandfather  or  any  other  sahib 
^*jaidad   might    have  done.  " 

This  cannot  be  interpreted  as  authority  for  holding  that 
the  daughter  can  transmit  the  estate  to  her  daughter  eren 
where  that  daughter  and  her  husband  have  remained  in  the 
house  of  the  daughter  and  khanadamad,  i.  e.,  the  house  of 
the  last  male  owner  whose   estate  is  in  suit. 

The  authorities  are,  in  my  opinion,  in  favour  of  the  decree 
of  the  lower  Appellate  Court,  and  I  answer  the  question 
stated  at  the  beginning  of  this  judgment  in  the  negative 
and  dismiss  the  appeal  with  costs. 

Appeal   dismissed. 


No.  15. 

Before  Mr.  Justice  Johnstone. 
AMIR  ALI,-  (PLMNTirr),— APPELLANT, 


Appblliti  Side.    <.  Versus 

\      BAGGO  AND  OTHERS,— (Defendants),— RESPONDENTS. 
Civil  Appeal  No.  829  of  1904. 

Custom  —  Alienation — Will — Competency  of  a  sonlesa  proprietor  to  make 
•  noill  in  favour  of  his  daughter  in  presence  of  brother — iAtoans  of  RavMlpindi 
Tahsil. 

Found,  that  by  cnitom  among  the  Awans  of  Rawalpindi  Tahsil  a  bequest 
of  anceitral  property  by  a  bodIbss  proprietor  in  favour  of  his  daughter  ia 
valid  in  the  presence  of  his  own  brother. 

Further  appeal  from  the  decree  of  Captain  B.  0.  Roe,  Divisional 
Judge,  Rawalpindi  Division,  dated  26th  May  1904. 

Harris,  for  appellant. 
Morrison,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

2Gth  Novr.  1906.  Johnstone,  J. — In  this   case  plaintiff's  suit  impugns  a  will 

made  by  his  late  brotherj  Jafar,  in  favour  of  his  widow  and  his 
two  daughters  as  being  (a)  a  fabrication,  (i)  executed  by  Jafar 
when  he  was  out  of  his  senses,  (c)  invalid  by  custom.  The 
Conrtei  b«]ow  have  both  found  against  plaintifF  as  to  (a)   and  (6), 
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and  he  does  not  attack  these  findings  in  his  appeal.  As  regards 
(c)  the  first  Conrt  decided  p gainst  the  will  and  gave  plaintiff  a 
decree,  which  the  Divisional  Judge  has  Je^elped  or  Ibe  ground 
that  cuptom  is  in  favour  of  poch  willp.  Plaintiff  appenlp  rn  this 
matter  alone,  and  I  have  heard  arguments  and  have  nlso  studied 
most  of  the  available  information  regarding  the  A  wan  tribe  to 
which  the  parties  belong. 

In  Wilson's  Gazetteer  of  Shahpur  (1897)  the  Awana  are 
described  as  an  indigenous  Panjabi  tribe,  though  they  claim 
descent  from  one  Alif  ^  Shah,  alias  Qutab  Shah,  a  descendant  of 
AH.  There  are  over  62,000  of  them  in  Shahpur  in  the  Khujhab 
Tahsil,  and  they  own  all  but  one  of  the  Salt  Range  villages  and 
^  of  the  land  of  the  Khushab  (Salt  Range)  Settlement  Circle. 
In  what  was  until  lately  the  Rawalpindi  District  but  is  now  the 
two  Districts  of  Rawalpindi  and  Attock,  there  were  in  1^93-94 
.some  130,000  of  these  A  wans  — see  Revised  Gazetteer,  page  101. 
In  the  Talagang  Tahsil,  now  a  subdivision  of  Rawalpindi,  but  a 
short  time  ago  a  part  of  Jhelum,  the  Awans  are  the  prevailing 
tribe  and  the  tract  is  known  by  the  people  as  Awan-kari. 

The  writer  of  the  Jhelum  Gazetteer  (1883-84)  also  classes 
them  as  a  Punjabi  peasant  tribe,  and  dipcards  all  the  theories  of 
foreign  origin  that  have  been  put  forward  from  time  to  time. 
These  Awans,  I  should  not©  here,  are  also  found  in  Peshawar, 
Sialkot,  Bannn,  Gnjrat,  Ludhiana,  Jullundur  and  Mianwnli.  We 
are  therefore,  I  think,  justified  in  taking  as  our  irdtial  presump- 
tion that  they  would  follow  customs  similar  to  those  of  the  Jat 
tribes  of  this  Province. 

The  parties  to  the  present  case  are  inhabitants  of  the 
Rawalpindi  To/iSi?.  The  main  provisions  of  the  will  to  which 
exception  is  taken  by  the  plaintiff  are  these  : — 

(1)  \  estate  to  go  to  widow,  \  to  each  daughter,   |   to 

collaterals. 

(2)  After  death  of  widow  her  \  to  go   to  collaterals. 

(3)  Daughters  (two)  to  be  full   proprietors   even   after 

they  marry  and  to  be  succeeded  by  their  husbands 
and  sons. 

(4)  If  daughter   dies   unmarried,   her   share  to   go  to 

collaterals. 

Here  I  should  note  in  passing  that  I  over-rule  the  suggestion 
made  by  Mr.  Morrison,  advocate  for  respondents,  that  the  suit 
should  not  hive  baaa  for  a  mere  deaUrabioa.     The  widivr    boJQ,. 
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alive,    hoyr  could   plaintiff    get   possession   at   once  even    if  he 
succeeded  in  overthrowing  the  will  ? 

The  dispute  is  clearly  really  between  plaintiff,  a  brother, 
and  the  two  daughters  :  plaintiff  can  hai  dly  have  a  case  against 
the  widow  who  under  the  will  is  made  little  more  than  a  life 
owner.  Or,  if  this  is  not  clear,  plaintiff  is,  as  regards  the 
widow,  entitled  merely  to  a  declaration  that  what  she  holds,  she 
holds  as  a  life  owner  only. 

Turning  to  the  daughters  there  can  be  no  doubt  that  among 
Punjabi  agriculturists  the  presumption  is  that  as  heir  to  the 
ancestral  property  of  a  sonless  proprietor  a  brother  is  preferred 
to  a  daughter,  except  perhaps  where  the  daughter  is  married  to 
a  Tchari'idatnad  or  has  rendered  special  services  to  her  father. 
Neither  of  these  two  incidents  emerge  here.  The  presumption 
also  is  that  gift  or  will  of  ancestral  property  to  a  daughter  with- 
out the  consent  of  the  brother  is  invalid.  For  these  general 
propositions  no  authority  is  required,  but  I  may  quote  section 
23,  Rattigan's  "  Digest  of  Customary  Law, "  6th  Edition. 

But  the  Awans,  notwithstanding  their  supposed  origin,  have 
undoubtedly  here  and  there  departed  from  the  rules  of  custom 
here  stated,  if  they  ever  followed  them,  though  the  evidence  to 
be  found  in  compilations  of  customs  and  in  Chief  Court  rulings 
is  conflictin  g. 

In  the  Rawalpindi  Code  of  Customary  Law  (Robertson)  we 
find  the  following  indications  of  the  position  of  daughters 
amongst  Awans  and  of  the  powers  of  a  sonless  proprietor  to  give 
or   bequeath  ancestral  estate,  vie. ; — 

(a)  Page  10,  question  13,  among  Awans  collaterals  up 
to  4th  degree  exclude  daughters. 

(b)  Page  10,  question  14,  even  if  daughter  lived  with 
her  father  till  his  death,  near  male  collaterals  are 
preferred. 

(c)  Page  16,  question  37,  established  that  a  man  can 
will  away  some  part  of  his  property,  though  bequest 
of  whole  estate  to  the  detriment  of  near  collaterals 
would  be^ disputed. 

(d)  Page  17,  question  88,  Awans  say  testamentary  dis- 
position can  be  made  without  consent  of  heirs,  but 
this  is  more  than  doubted  by  the  author. 
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(«)  Page  18,  question  40,  an  Awan  proprietor  having  no 
male  issue  can  make  a  gift  of  whole  or  part  of  his 
estate  without  the  consent  of  near  agnates.  Instances 
are  given  ;  but — 

if)  Page  19,  question  42,  Awans  admit  a  difference  in 
power  of  gift  according  as  property  is  ancestral  or 
acquired. 

(g)  Page  21,  questitn  48,  a  father  cannot  disinherit  one 
eon  for  the  benefit  of  the  rest. 

(K)  Page  22,  question  54,  the  'Justom  is  tor  a  father  to 
divide  equally  between  his  sons,  but  he  can  divide 
unequally  if  he  chooses  :  many  instances  of  unequal 
division  in  adjoining  tribes,  not  among  Awans. 

In  the  last  thiee  pages  of  Koe  and  Rattigan's  "  Tribal  Law  " 
(1895)  an  abstract  is  given  of  the  unpublished  Shahpur  Biwaj-i- 
am.  It  is  there  stated  (page  149)  that  if  among  Awans  there  aie 
male  descendants  in  male  line,  immoveable  property  cannot  be 
gifted  without  their  consent,  but  in  default  of  them  it  may  be 
gifted  to  any  heir  (war is)  or  to  daughters  or  sisters,  or  their 
sons,  or  to  a  son-in-law,  while  an  unequal  distribution  amongst 
sons  cannot  be  made. 

I  have  given  this  information  from  Robertson's  Code  and 
from  Roe  and  Rattigan's  book  in  order  to  show  what  guidance 
the  Courts  have  had  in  recent  years  from  what  might  be  called 
text-books  or  statements  of  opinions  of  expert  ofiBcers.  It  re- 
mains to  see  (i)  the  net  result  of  the  Chief  Court  rulings 
regarding  Awans,  (ii)  special  proof  of  custom  offered  in  this  case 
itcelf.  I  have  said  that  the  initial  presumption,  before  we  look 
at  statements  of  custom  and  Chief  Court  rulings  and  the  special 
evidence  on  the  present  record,  is  against  the  will  and  against 
the  succession  of  daughters  in  preference  to  brothers.  It  is 
therefore  for  defendants  to  show  that  this  presumption  is  re- 
butted by  statements  of  custom  aforesaid  and  by  Chief  Court 
rulings  relating  to  the  tribe.  If  they  are  successful  in  this,  it 
would  then  become  incumbent  on  plaiutifl  to  show  that  the 
prevent  record  proves  a  custom  in  his  favour.  T  had  better  clear 
the  ground  by  taking  up  the  latter  question  iirst. 

Only  three  instances  have  been  put  forward  in  the  first  Court 
by  defendants  and  none  by  plaintiff.  Of  these  tl,ree  instaneei3,one, 
Mftlli'i  Oftie,  is  clear  and  is  in  favour    of  defendants,    th«    other  , 
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two  are  denied  and  are  not  proved.  Malli's  case  was  fought  ont 
in  Court  and  ended  in  a  decision  in  favour  of  a  will  to  a  daughter 
to  the  detriment  of  a  collateral.  But  a  single  instance  can 
hardly  rebut  a  presumption  worthy  of  being  called  a  presump- 
tion ;  and  so  we  see  that  the  present  recoid  will  hardly  help  us 
at  all. 

As  regards  Chief  Court  rulings  bearing  on  this  dispute  I 
have  found  a  very  large  number,  oat  of  which  I  have  selected  30 
as  showing  varieties  of  view  and  opinion.  These  I  proceed  to 
classify.     One  ruling  appears  twice— 

(^4)     Daughters  v.  collaterals  as  heirs  :— 

1.  Mussammat  Pana  Bihi  v.  Khodayar  (*),  unmarried 
daughtere  preferred  to  collateral. 

2.  Sharf-ud-dinv.Nabia  ('^)  (Ludhiana)  :  agnates  in  tenth 
degree  preferred  to  daughter's  son. 

3.  Mussammat  Sharfan  v.  Kammu  (^)  (Rawalpindi    town) 
onu{>  generally     against    daughter     and    daughter's   son    and  in 
favoni'  of  brother    and    nephew.     (In  this    ruling    no    previous 
cases  were  noticed,   the   patties    being    treated    as  if  they     were 
Jats.     This  ruling  appears  again  lower  down  under  B). 

4.  Mussammat  Mirjan  v.  Rahmat  (*),  (Peshawar)  :  ij 
presence  of  collaterals  daughter  only  gets  maintenance, 

(i?)     Gifts    to  daughters    and  their   sons  and  husbands 
presence  of  sous  and  agnates  : — 

5.  Banjha  v.  Mussammat  Rahim  Bihi  (*),  (Sialkot)  :  not 
withstanding  Mwaj-i-am  to  the  contrary  gift  to  daughter  bj 
sonless  proprietor  held  valid. 

6.  Jiwan  v.  Wazir   (")  (Gujrat)  :  gift  to  resident   danghfcf 
valid,  not  to  non-resident  daughter. 

7.  Ahmad  Khan  \.  MusmmmatGulam  Bibi  C),  (Khushab)^ 
decided  finally  on  the  ground  of  non-delivery  of  posseesiouj 
contest  between  a  mother,  widow  and  agnates  on  the  one  hanij 
and  bister's  son  on  the  other,  who  was  donee :  no  opinion  in  favot 
of  or  against  gift. 

8.      Mussammat   Sharfan  v.  Eammu  (^),  (Rawalpindi   towi 
see  3  above)  ;  gift  to  daughter  and  her  son    invalid  in  absence 
evidence  of  special  custom. 

(1)  81  P.  B.,  1879.  (4)     31  P-  n.,  1893. 

(2)  64  P.  n.,  1892.  {5}     23  P.  R..  1877. 
(.8)  Uf>  r.  B.,  1892.                          (6)     39  P  R.,  1887. 

(7)     3ti  P,ii.,  iS9J. 
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9.  Rasul  Khan  v.  Mussammat  Mastur  Bano  f '),  (Talagacg)  : 
prosaniplion  against  gifts  of  half  ancestral  estate  to  daughter  in 
presence  of  sons. 

10.  AU  Bakh$h  v.  \'athu  {^)  (Sialkot)  :  gift  upheld  of  half 
anoestral  land  to  resident  son-in-law  who  has  rot  inherited  from 
his  own  father. 

11.  Miran  Bakhsh  v.  Ala  Ditta  (^),  (Sialkot)  :  u;ift  to 
resident  soa-in-law  assumed  valid,  but  question  of  saccession  to 
donee  by  his  collaterals  decided  in  the  negative. 

12.  Fattu  V.  Bakhsa  (*),  (Talagang)  :  gift  to  daughter's 
son  in  presence  of  nephew  not  decided  On  question  of  power  to 
gift :  opinion  rather  in  favour  of  validity  if  posseSi?ion  had  only 
followed, 

13.  Sher  Muhammad  v.  Phula  (•)  (Khusbab)  :  in  favour 
of  unrestricted  power  of  sonless  proprietor  to  gift  property, 
ancestral  or  otherwise,  to  daughter,  daughter's  son,  son-in-law, 
or  agnate. 

14.  Devi  Das  v.  Bhakra  (•)  (Mianwali)  :  childless  man  has 
unrestricted  powers  of  gift  or  will. 

15.  Khairu  v.  Fattu  (')  (Jullundur)  :  gift  to  daughter  or 
daughter's  son  by  sonless  man  valid  against  agnates  in  third 
degree. 

16.  Khudayar  v.  Fatteh  (')  (Talagang)  :  a  large  number  of 
rulings  collected  :  gift  to  daughter's  son  who  had  rendered  service 
to  the  sonless  donor  valid  against  nephews. 

(C)     Unequal  distribution  among  descendants  : — 

17.  Bakhtawar  v.  Chirag  (*)  (Shahpnr)  :  gift  to  son  by  one 
I    wife  upset  by  son  of  another  wife. 

J 8.     Syad  Rasul  v.    Fazal  (^°)  (Jhelam)  :   father's  power  of 
I   unequal  distribution  denied, 

r 

19.  Mian  Khan  v.  Mehr  Khan  ('  ^)  (Rawalpindi)  :  same. 

20.  Mehr  Khon  v.    Karam   Ilahi  (i^)  (Khusbab)  :  unequal 
I   distribution  of  ancestral  estate  bo  as  to  disinherit  a  son  disallowed. 


(1)     81  P.  R.,  1894.  (')     14  P.  R.,  1003. 

{'-)     93  P.  R„  1894.  (8)       8  P.  R.,  1906. 

(^)  126  P.  B.,  1894.  (»)       8  P.  R.,  1879. 

(*)     loP.  R,1895.  (^°)       7P.  B.,  1891. 

(«)     9  P  *.,  1899.  (i«)  107  P.  R.,  1894, 

(0)     58  P.  R.,  1899.  C;  13  P.  R.,  1902. 
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|.(Z>)^Gifts  to^othei^  than    daughters  and   their    sods    and 
husbands  : — 

21.  Mussammat  Khamo  v.  J?  xl  Din  (^)  (Peshawar)  :  a 
certain  power  of  gift  asserted,  no  precise  rule,  see  also  Sher 
Mahammad  v.  Phala  (*)  and  Devi  Da  i  v.  Bhakra  (*)  at  (13)  and 
(14)  above. 

-  7  22.  Eayat  Muhammad  v.  Fazl  hmad  (*),  (Rawalpindi)  : 
onus  as  in  Jat  cases  :  no  power  to  give  whole  estate  to  grand- 
nephews  in  presence  of  brothers. 

23.  B'lhhshav.  Mir  Baz  («)  (Khnshab)  :  gift  to  wife's 
brother,  a  distant  agnate,  valid  against  half  brothers. 

24.  Aulin  V.  AJn.  C)  (Klinshab)  :  gift  to  first  cousin  (uterine 
brother)  ;  upheld  sevei'al  rulings  in  favour  of  gifts  mentioned. 

25.  l^ura  V.  Tori  (')  (Talagang)  :  gift  by  a  sonless  man  to 
wife's  sister's  son  valid  in  presence  of  brother. 

{E)     Wills  :— 

26.  Mnhammad  Khan  v.  Atar  Khan  (•)  (Banna)  :  a  sotjleBs 
man  has  no  special  power  to  will  property. 

27.  Mussammat  Bhats  v  Fatu  (•)  (Jallundur)  :  no  custom 
proved  nnde:  which  a  widow  can  bequeath  whole  estate  to  un- 
married daughter. 

28.  Bahadur  v.  Mussammat  Bhili  (i°)  (Jhelum)  :  will  to  a 
daughter  in  presence  of  brother  invalid  . 

29.  Muharrab  v.  Fattu  ('  *)  (Talagang)  :  bequest  to  an 
agnate  one  degree  further  removed  than  plaintiff  held  invalid  in 
absence  of  proof  of  special  custotn. 

30.  Qhulam  Muhammad  V.  Abbas  Khan  (^«)  (Talagang): 
power  to  will  away  ancestral  estate  denied 

31.  All  Muhammad  v.  Bulla  (»»)  (Shahpup)  :  power  to  will 
exists,  and  bequest  to  daughter's  son  in  presence  of  brother  is 
valid. 

There  are  also  a  few  rulings  relating  to  alienation  of  self- 
acquired  property  which  are  of  little  nse  here. 

These,  rben,  are  the  rulings  ;  and  it  has  to  be  borne  in  mind 
that  under  the  authority  of  Mussammat  Bano  v.  Fateh  Khan  (^*) 


n  176  P.  «.,  1888.  (»;  121  p  R    igofl 

(•)       9  P.  R..  1899.  n  171  P.  1' lilt- 

(»)     bH  P.  «,  1899.  (.0  108  P.  fl     1893 

Kl    Sp'/f'    «Q«'  <^     >  22 JP.  it.,  1899. 

C)     49P.  «.,  1898.  (I.)  26P.  B     1901 

(')     46P.fi..  1900.  (x^  48P.<X' 
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there  is  little  or  no  difference  between  the  power  to  gift  and 
the  power  to  will.  This  was  not  always  the  doctrine  followed 
or  believed  to  be  sound,  for  it  used  to  be  supposed  that  a  i)Ower 
of  gift  inter  vivos  might  be  more  readily  conceded  than  a  power 
to   devise    by  testament. 

I  have   set  forth   elasB    A,  because  it  is  important   to  see  to 
what   extent  custom   favours   daughters   apart    from   gifts     or 
bequests.     1  have  set  forth  class  B,  because  gifts  and  wills  have 
been  declared  to  be   on  much   the  same  footings.     C  and     Dare 
classes  of  cases  from  which  it  is  possible    to   gather  what    is  the 
custom    in   regard   to   alienations   from   another     stand    point, 
namely,  the  stand  point  of  the  powers  of  male  proprietors  to  deal 
"with  their  own  at  will.     The    present   case   is  one  of    a  will,  and 
tluis  the  object  in  setting  down  the  six  cases  in  class  Eis  apparent. 
In  class  A  only  one  case  is  in  favour   of   daughters,   and  that   is 
not  only  the  earliest  but  it  is  of  a  date  prior  to  the  emergence  of 
that   agnatic   theory   set   forth   in    Oujor   v.  Sham  Das  (^)  and 
many  subseqaent  rulings.     The  net  result  is  distinctly  unfavour- 
able to  d  laghters.     The  four  c\ses  in  class   0  show  the  existence 
of  a  peculiarly  jealous  resistance  against   all   attempts    at  differ- 
ential treatment  of  male  heirs  apart   from    questions   of  competi- 
tion between  male  heirs  and  persons   outside   the  agnatic  group. 
Class  E  also  does  not  help  defendants  much.     No.  '61  is   a  fairly 
strong  case  for  wills  from  Shahpur  and  No.  27  can  he  left  out  of 
account  ;  but  the  other  three  cases — two  from  Talagang    and  one 
from  Bannu — are  dead  against  all  power  of  alienation  of  ancestral 
estate  by  testament.     So  far  the^balance   is  undoubtedly    against 
the    defendants    in    the   present  case.     It  is  when    we   come  to 
classes  B  and  D,  gifts  of  all  kinds,  that  we  find  evidence  in  favour 
of  defendants. 

I  think,  if  these  classes    are  fairly    looked    at  it  will  be  seen 
(i)  that    any   interference   with    the   natural    rights    of  sons     is 
jealously  resented,  (ii)  that,  when   there  are  no  sons,    much  free- 
dom is  allowed  to  male  proprietors  ;  (iii)  that,    while  especial   in- 
dnlgenoe    is    shewn   in   approving    gifts    in    return    for  services 
rendered  or  to  resident  daughters  or  son-in-law,  tliere    is   a  suffi- 
cient rasidaam  of  authority  for  the  proposition  that   in  the   case 
of  a  sonless  man  a  gift  to  a  daa^hte-  or  daughter  s  son  would  be 
held  valid  in  the  absense  of  rebuttal.     As  to  (i)  I  would    refer  to 
case  (9)  and  to  th3  oimparative  absence  of  attempts  to  pass    over 
8oa3.     As  regards  (ii),  I  point  to  Nos.  (5),  (12),    (13),  (14),    (15), 
2{),    (2!.;,   (25).     Of   che.9     N.s.    (13),     (H)    and    (25)   from 

(»)  107  P,R.,im,F.B.  ~ 
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Khashab,  Mianwali  and  Talagang,  are  especially  strong.  As 
regards  (iii)  1  rely  upon  t.heee  same  cases,  ^os.  (5),  (12,)  (13), 
(14)  and  (15),  and  refer  also  to  Nos.  (6),  (10,)  (11),  (16). 
Against  all  this  we  have  really  only  Nos.  (8)  and  (22),  the  latter 
of  which  can  be  in  part  explained  away  by  observing  that  it  was 
a  case  of  contest  between  heirs  equally  entitled.  The  statements 
of  custom  noted  early  in  this  judgment  on  the  whole  tell  a 
similar  tale. 

I  would  find,  then,  in  favour  of  the  will  in  the  present  case. 
I  adopt  the  idea  set  forth  in  Mussammat  Bano  v.  Fateh  Khan  (*) 
and  put  gifts  and  wills  on  the  same  footing.  The  decisions 
against  the  power  to  will  in  some  cases  proceeded  apon  the  idea 
that,  while  the  rule  of  alienation  by  gift  was  a  rule  of  custom, 
that  of  alienation  by  will  was  a  matter  of  Muhammadan 
Law. 

It  follows  that  I  must  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No.  16. 

Before  Mr.  Justice  Rohp.rt»on  and  Mr.  Justice  Lai  Chand. 

SUNDAR  DAS,— (Defindant),— APPELLANT, 

Verstis 

DHANPAT  RAI  AND  OTHERS,— .(Plaintiffs),— 

RESPONDENTS. 

Civil  Appeal  No.  966  of  1902. 

Custom. —  Pre-emption — Pre-emption  on  sale  of  house  property — Kucha 
Ou,l»ari  Shah  Mohalla  Wachhowali  in  the  city  of  Lahore — Decree  in  favor  of 
pre-emptcr — Payment  of  purchase  money  into  Court— Withdrawal  of  such  money 
hy  vendee  —Effect  of  such  withdrawal  —  Right  of  vendee  to  maintain  appeal  on 
substantive  right — Revision  — Competency  of  appellant  to  question  finding  of 
fact—Punj'ii  Courts  Act,  1884,  Section  70  (2)  (b),  (iv). 

Found,  that  the  custom  of  pre-emption  in  respect  of  sales  of  house  prc^^ 
perty  baaed  ou  vicinage  exists  iu  Kucha  Gulzari  Shah  which  is  a  part  of 
Mohalla  Wachhowali,  a  well  recognized  subdivision  of  the  city  of  Lahore. 

Held  also,  that  in  a  pre-emption  suit  a  vendee  does  not  forfeit  his  lej^al 
right  to  appeal  from  a  deoi  ee  passed  acainst  m  or  to  proceed  with  his 
!ippeal  on  substantive  right,  merely  because  he  had  withdrawn  the  purchase 
money  paid  in  Court  by  the  pre-emptor  for  his  benefit. 

Held  further,  that  wheo  an  application  has  been  admitted  under  Section 
70  (2),  (&)  (iv)  of  the  Punjab  Courts  Act,  1884,  it  is  not  open  to  the  appel- 
lant  to  question  either  the  validity  or  the  souadness  of  the  findings  of 
facts  arriTed  at  by  the  Lower  Appellate  Court. 

(')  U  P.  .«.,  1903,  W.  B. 
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The  question  that  whether  a  deed  of  t^ar^fer  wl  ich  en  the  face  of  it  J  j 
purported  to  be  one  of  mortgage  was  in  iftiity  what  it  jbrpoited  t»  he  || 
or  a  sale  is  a  (luestion  of  fact  and  not  of  law.  '  * 

Further     appeal  from    the    dtcree    of   E.    Scott    Smith,  ^Esqviie._ 
l>ivisionaI  Judge,  Lahore  Division,  dated  \st  Ni  vernier  1902. 

Lajpat  Rai  and  Dwarka  Das,  for  appellant. 
Shadi  Lai,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Lal  Chand,  J. — A  decree  for  pre-emption  of  the  house  in  suit    ^rd  Deer.  1906. 
was  passed  by    the  first  Court    in  plaintiffs'  favour  on  17th   July 
1902.     The  plaintiff  who  is    respondent    in   this   appeal    applied 
for  execution  ot   the  decree    by    delivery  of  possession    on    22nd 
July  1902,  and  obtained  possession  in  execution  on  the  25th  July. 
The   defendant — judgment-debtor — appealed  against  the  original 
decree,  but  his  appeal  was   diemisstd  by  the  Divisional  Judge  on 
Ist    November  1902.     The    present    revision    which  has  been  ad- 
mitted as  an  appeal    under  Section  70  {b)  {iv)   was   filed  on  14th 
November    1902,  >ind    it  appears    that  on   2lBt   November    1902 
the     appellant     withdrew    from    Court     the     purchase      money 
that  had  been  deposited    for    payment  to   him    by    the  plaintiff- 
respondent.     It  is  contended   in  the   grounds  of  appeal  that   the 
deed  of    mortgage    in    question  was    not   intended    to    be    a  sale 
that    Ktccha  Gulzari  Shah  where  the  house  in  dispute  is  situate  is 
a  subdivision  and  not  part  of  Mohalla  Wachhowali  as  held  by  the 
lower  Courts,  and,   finally,  that  a    custom    of  pre-emption  is  not 
proved    to    exist      in     Kucha    Gulzari     Shah     or     in     Mohalla 
Wachhowali,  and   that   at  any    rate  the  plaintiffs    have  failed  to 
prove    that     they    have    a     preferential    right.     A    preliminary 
objection    was  taken     by  the   connsel    for    the   respondent  at  the 
commencement  cf  the  hearing  that  the  appellant  having  already 
withdrawn  the   purchase  money    from  Court  was  debarred  from 
proceeding  with   his   appeal.     We    over-ruled   this     preliminary 
objection    at  the   hearing  as    unmaintainable.     The  statement  of 
facts  already  given  makes   it  absolutely  clear  that  the  money  was 
withdrtwn  by  the  appellant  subsequent  to  delivery  of  possession 
in    execution    proceedings   and    while    his  appeal    was    pending 
in     this     Court.      There     is     no     provision    of    law     in     the 
Civil    Procedure   Code,   which  under    the   circumstances    would 
justify  a    Court    in  dismissing   the    appeal  as  unmaintainable. 
According  to  the  Civil    Procedure   Code  if   the  appellant  fails 
to  appear  at  tl  i  htaricg  hit!  appi^l  n  ubf  be  dit-mibtcd  for  default. 
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If  he  does  appear  and  proceeds  ^ith  his  appeal  it  must  be  heard 
and  decided  on  its  merits  unless  the    appellant  expiess  Lis   will- 
ingness to  withdraw  it.     There    is   no    piovipion    which    would 
justify  a  dismissal  merely  because  the  appellant  in  a  pre-emption 
suit  has    withdrawn  the  purchase   money  paid  into  Court  for  his 
benefit.     The  worst   that  could  be   urged  against   the  appellant 
under  the  circumstances  would    be  that  by  w  ithdrawing  the  pur- 
chase   money     the   appellant   had    acquiesced     in     the    deciee 
passed      by  the     lower      Couit,     ana     theiebj     accepted     its 
validity.     But  this   is  not  a   proper  and   even  a  fair    inierence 
to  be   diawu,  and  acquiescence    by  conduct  is  not  deaucible  as  a 
legitimate     conclusion    from   the     ciicumstances.     The    money 
was  paid  into  Court  for  the    express  purpose  of   payment   to  the 
judgment-debtor,  and  iii  taut  tue    paymeiit  iormed   a   necessary 
and  essential  preliminary  to  the  institution  of  execution  proceed- 
ings for  delivery  of   possession.     Tne   judgment-debtor  was  com- 
pelled   by   process  of  Court  to  part    with    possession,   and    if  he 
received    its  equivalent   as  a  part   of  tlie   execution    proceedings 
could  it  be  fauiy  piedicaied  that  thereby  he  voluntarily  accepted 
the  decree  of  Court  as  final  and  conclusive  debaiiing  iiim  not  from 
merely  filing  an  appeal,  but  tendering  the  appeal  already  filed   a 
altogether  nugatory  and  aboi  tive.      i  Lere  aoes  not  appear  to    be 
any    legal    or    equitable    ground     for    entertaining   such     view. 
■On   the  other   hand,   it   appears   to   be  extremely  incongruous, 
if  not  ungracious,  on  the  part  of  the  decree-holder    to  urge    the 
plea.     It   was   the   decree-holder    who,   for    his  own    advantage, 
started  the  legal  proceedings  to  compel  delivery  of  possession,  and 
he  secui  ed    possession    by    deposit   of    purchase    money    for    the 
benefit  of  the  judgment-debtor.     It  seems  therefore  ridiculous  on 
his   part  then  to  urge  that  the   judgment-debtor    should   be  held 
precluded  from  proceeding  with  his  appeal  because  he  has  received 
the  money  deposited  for  his  benefit.     It  is  a  pure  question  of  in- 
tenion  in  each  case,  and  1  am  not  prepared  to  hold  that  receipt  of 
money  under  such    or    similar  circumstances   is    conclusive   proof 
that      the      judgment-debtor     thereby      intended    to     abandon 
his  appeal. 

In  the  present  case  the  judgment -debtor  received  this  money 
several  months  after  parting  with  possession  of  property,  and  in 
his  respect  th-^  case  is  distinguishable  from  Fero$e-ud-dtn  v. 
Ohulam  Basul  (No.  695  of  1905  unpublished),  which  was  quoted 
for  the  respondent  at  the  hearing,  and  where  it  was  fonnd  that 
the  appellant  had  retained  the  possession  of  property  as  well 
M  ol  tko  parohaw  money.     But  even  if  it  were  otherwise,  I  »m 
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unable   to  see  why  drawing  out  purchase  money  while  retaining 
possession  of  the  proper^.y  decreed  sliould  be  treated  as  equivalent 
to  an  acceptance  of  plaiutifEs'  rights    under  the  decree,   so    as   to 
debar   the  appellant  from    prosecuting  his  appeal.     If  the   judg- 
ment-debtor draws  out  money  deposited  for  his  benefit  and  likewise 
retains  possession,  it  is  open  to  the  decree-holder   to  compel  the 
judgment-debtor   to  part  with  possession.     But  receiving    money 
without  delivering  possession    has  no  bearing   on    the  judgment- 
debtor's  right  to  conduct  his  appeal  which  otherwise  he  is  legally 
entitled     to   prosecute.      The    two    positions     are    not    entirely 
incompatible.     A   judgment-debtor's   position   in   a  pre-emption 
decree  is  in  reality  passive  so  far  as  receipt  of  purchase  money  is 
concerned.     He  cannot   execute  the   decree  and  compel   the  pre- 
emptor  to  pay  in  the  money  if  the  latter  chooses  not  to  pay.     On 
the  other  hand,  he  may  any  moment  be  called  upon  to  receive  the 
money  and  part  with  possession  of  the  property  to  the  pre-emptor. 
_If  the  judgment-debtor  then  draws  out  the  money   without  part- 
ing with  possession  he  only  anticipates  what  might  take  place  any 
moment    under  legal   compulsion.     By  drawing   out   the  money 
beforehand     he  does     not    forfeit     his     legal    right  to   appeal 
against     the    decree,  nor   thereby  incurs    a   disability    to   have 
his   appeal    dismissed  as  if  his  legal  rights  were   lost.     Kven    if 
it  were  held  to  be  inconsistent   with    his  right   to  maintain    the 
appeal  it  would  only  be  just  to   give   the   appellant  an    option 
to  select  one  of  the  two  alternatives.      There  are   obviously    no 
congidemtions    of   estoppel    applicable    to  the  case,    and    it   is 
inconceivable     what     legal   ground     can    prevail  or   apply    to 
lead  to  so  fatal  a  i-esult.    The  principle  laid  down  in  Bawa  Lekna 
Singh  v.   Jagan  iSath  (^)  does   not  appear  to  be    applicable.    It 
was   a  converse     case    and   an    instance   of     forfeiture   of   his 
right    befoi'e      suit     by      a    pre-emptor.     Moreover     it      was 
found   in  that  case    that  the    pre-emptor   without    reservation 
of   his    right    had      demanded    the     mortgage-debt    from  the 
vendee     which     was      treated     as     necessarily      affirming     by 
implication    that    the  sale   was    valid.     The  only   other   case, 
Muhammad    Khan     v.     F-ida   Muhammad  {'^),   with    a  possible 
bearing   on    the   question     at   issue   as   against    appellant   has 
recently  been  over-rnled   by  a    Full    Bench  decision   in    Raghu 
Mai    V.     Bandu     (^y.   There     existed     therefore     no     grounds 
equitable   or   legal    for    accepting     the   preliminary   objection, 
which   as   already     noted    was   accordingly   disallowed     at   the 
hearing. 

(1)  138  P.  «.,  1888.  (»)  82  P.  R.,  1868. 

(»)  31  P.  K.,  1907. 
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I  have  already  set  out  the  gist  of  the  grounds  of  appeal 
filed  by  the  appellant.  This  is  an  appeal  admitted  under 
Section  70  (b)  (iv),  and  it  is  obvious  that  the  appellant  is 
not  entitled  to  question  the  validity  or  soundness  of  the 
findings  of  facts  given  by  the  lower  Appellate  Court.  He  is 
therefore  not  entitled  to  argue  that  the  transaction  sued 
upon  is  a  mortgage  and  not  a  sale,  and  that  Kticha  Qulzari 
Shah  where  the  property  is  situate  ii  a  subdivision  of  the 
town  of  Lahore  and  is  not  a  part  of  Mohalla  Wachhowali 
which  is  found  to  be  a  recognised  subdivision.  We  accord- 
ingly restricted  the  argument  in  appeal  to  the  sole  question 
whether  a  custom  of  pt'e-eraption  by  vicinage  was  proved  to 
exist  in  Mohalla  Wachhowali.  The  pleader  for  appellant  admit- 
ted that  it  was  a  pure  question  of  fact  whether  Kucha  Gulzari 
Shah  was  a  subdivision  or  formed  part  of  Mohalla  Wachhowali, 
but  he  contended  that  the  que&tion  whether  the  transaction 
in  suit  was  a  sale  or  a  mortgage  was  a  question  of  law  as 
it  depended  on  an  interpretation  of  the  terms  of  the  deed  in 
suit.  If  the  question  were  whether  according  to  its  true 
interpretation,  the  transaction  represented  by  the  deed  was 
a  sale  or  a  mortgage,  it  would  be  a  question  of  construction 
of  the  deed  and  hence  a  question  of  law.  But  the  question 
raised  by  the  plaint  and  found  against  appellant  by  the 
lower  Courts  is  not  that  the  document  executed  by  the 
defendant  mortgagor  is  a  sale  deed,  but  that  the  real  transaction 
entered  into  by  the  defendant  parties  was  intended  to  be  a 
sale  and  not  a  mortgage.  To  prove  this  assertion  the  terms  of 
the  deed  were  referred  to  as  relevant  evidence,  but  no  question 
was  raised  as  regards  the  proper  interpretation  of  these 
terms  which  are  plain  and  involve  no  ambiguity  or  difficulty 
requiring  any  legal  construction.  The  question  raised  and 
decided  therefore  is  a  question  of  fact,  and  it  did  not  necessarily 
and  entirely  depend  upon  the  terms  of  the  mortgage  deed  or 
their  interpretation.  The  same  view  was  taken  in  Budha  Mai 
V.  Gulah  (*)  and  another  unreported  case  JNo.  163  of  1896, 
which  is  referred  to  in  it.  The  matter  was  not  discussed 
in  Tikaya  Earn  v.  JJharam  Ohand  (*)  which  was  quoted 
to  the  contrary,  and  we  see  no  good  reason  to  follow  it. 
Moreover  the  correctness  of  this  view  held  in  that  case 
was  Bubseqaently  doubted  by  one  of  the  Judges  constituting 
the  Division  Bench  as  explained  in  Budha  Mai  v.  Gulah  (^).   We 


(■)  86  P.  «.,  1899.  (i>  4fi  P.  R.,  1895. 
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therefore    held     at     the   bearings  that  the  appellant   was  no'' 
entitled     to      argue      whether   the    transaction     in    suit  was  a 
mortgage      and    not   a   sale,   and   restricted     his     argament  to 
the  question    of  local   cnstorn.    It  is  necessary   to    refer    to   the 
followiog   facts   as    having   a  direct  bearing  on    this    question. 
The   house  in   dispute   is  situate   in  Kucha  Gulzari  Shah    which 
is     found     to    he    a   part    of    Mohalla    Wachhowali,     a     well 
recognised   sub-division   of  the  city   of   Lahore.      The   plaintiffs' 
house  adjoins  the  house  in  suit  along  side,    with  windows  opening 
on  it,  but  with  its  door  towards    the  back.     The    defendant  also 
owns  a  house  and  resides  in  the  mohalla    but  his  house  does  not 
adjoiu  the  house  in  suit,  and  is  a  long  way  from  it.     According 
to   the  pleas  it   was    asserted   that   Kucha   Gulzari   Shah   was 
itself  a  sub-division,   but  this    plea   has  been   overruled   by  the 
lower  Courts,    and   the    simple   point   for    consideration    now 
is  whether  plaintiff   has     succeeded    in    proving    a    custom    of 
pre-emption   by   vicinage  in  Mohalla  Wachhowali  inside   which 
the    house  in    dispute   is   found     to   be     situate.     The    lower 
Appellate   Court    has    referred  to  the  following   six   cases  as 
proving  the  custom  : — 

1.  Sant\.  KishenChand.  This  case  was  decided  in  1876, 
and  was  about  a  house  in  Kucha  Mehtian,  Guzar  Wachhowali, 
and  a  decree  was  given.  The  house  is  the  one  coloured  green  and 
marked  B  on  the  plan  now  put  in.  It  has  an  entrance  from 
hucha  Gulzari  Shah,  but  the  main  entrance  is  said  to  be  on  the 
other  side  in  Kucha  Mehtian. 

2.  Case  of  Bishambar  Das  v.  Bishamhar  Das  and  Narpat 
This  was  for  a  house  in  Shisha  Moti,  Mohalla  Wachhowali 
and  was  decided  on  27th  April  1885.  It  was  held  that  the 
custom  of  pre-emption  existed  in  Wachhowali. 

This  is  not  shown  on  the  plan. 

3.  The  case  of  Shibdialy.  Sadiq  Ali  Shah,  decided  on  31  st 
August  1895. 

The  house  was  situated  in  kucha  Maddi  Shah,  Wachhowali. 
It  was  held  that  the  kucha  was  not  a  sub-division,  but  that  it 
formed  part  oi  the  sub-division  of  Wachhowali  where  the  custom 
of  pre-emption  prevailed. 

4.  Case  of  Bam  Sahai  v.  Ohanna  and  others,  decided  on 
2l8t  December  1897.  It  was  held  that  the  custom  prevailed  in 
Wachhowali. 
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6.  Case  of  Mohan  Lai  v.  Dina  Nath.  This  case  was  in 
regard  to  a  house  in  Kucha  Tillian,  Waohhowali,  and  was  decided 
by  arbitration. 

6.  Oase  of  Bai  Bahadur  Prem  Nath  v.  Jiwa,  decided  on  the 
4th  October  190J ,  and  in  the  Divisional  Court  on  26th  February 
1902.  It  was  held  that  the  custom  prevailed  in  Wachhowali. 
This  house  is  shown  in  the  plan,  and  is  situated  in  a  kucha 
just  beyond  that  of  Gnlzari  Shah. 

The  only  case  cited  to  the  contrary  was  Bam  Malv  Salig 
Ram,  decided  on  25th  April  1898,  relating  to  a  house  in  Kucha 
Sitla  Mata,  Mohalla  Wachhowali.  This  case,  however,  does  not 
support  the  defendant's  contention,  but  rather  supports  the  view 
that  custom  of  pre-emption  by  vicinage  does  prevail  in  the 
mohalht.  It  was  held  by  the  Court  that  custom  of  pre-emption 
does  prevail  in  Mohalla  Wachhowali,  but  that  plaintiff  whc 
owned  an  opposite  house  was  unable  to  prove  that  by  custom  he 
had  a  snperior  right  against  defendant  vendor  who  also  owned  a 
house  opposite  the  back  of  the  house  in  suit.  The  pleader  for 
appellant  was  unable  to  say  that  the  instances  quoted  by  the 
lower  Appellate  Court  did  not  prove  the  existence  of  custom 
of  pre-emption  by  vicinage  in  Mohalla  Wachhowali  or  that  the 
particulars  given  by  the  Divisional  Judge  in  each  instance  were 
not  correctly  stated.  He,  however,  argued  that  it  was  not  proved 
that  a  person  owning  an  adjoining  house  had  by  custom  a  right 
snperior  to  a  resident  in  the  mohalla.  He  was  unable  to  say 
that  in  the  six  instances  the  vendees  were  not  residents  in  the 
kucha  or  were  strangers.  As  a  matter  of  fact  in  the  sixth  instance 
the  facts  were  even  much  stronger  than  in  the  present  case.  The 
defendant  vendee  owned  a  house  opposite  the  house  sold,  while 
plaintiffs*  house  actually  adjoined  it,  and  it  was  held  that 
according  to  custom  as  found  in  Mohalla  Wachhowali,  the  owner 
of  the  adjoining  house  had  the  right  of  pre-emption  and  not  the 
vendee  whose  house  wais  situate  opposite  the  house  sold.  This 
is  an  instance  exactly  in  point,  and  leaves  no  room  for  doubt 
that  by  custom  plaintiff  is  entitled  to  pre-empt  as  held 
concurrently  by  the  lower  Courts.  The  pleader  for  appellant 
referred  in  argument  to  certain  cases  where  by  local  custom  a 
person  owning  a  house  on  the  back  was  not  held  entitled  to  pre- 
empt, but  these  cases  are  not  applicable  to  the  circumstances  of 
the  present  suit.  The  plaintiff  having  proved  the  existence  of  a 
custom  of  pte-oraptioQ  by  vicinage  is  entitled  to  succeed  as 
owning  an  adjoining  house  against  a  peraon    whose   hoaae   does 
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not  adjoin.  The  circumstance  that  the  defendant  also  owns  a 
house  in  the  Jcucha  a  long  way  from  the  house  in  dispute  has  no 
bearing  on  the  validity  of  the  plaintiffs*  claim.  It  would  be  for 
the  defendant  to  prove,  as  he  alleges,  that  residence  or  owning  a 
house  in  the  mohalla  not  adjoining  the  house  sold  is  a  necessHry 
incidence  or  ingredient  of  local  custom.  By  Section  11,  Punjab 
Laws  Act,  the  plaintiff  must  show  the  circumstances  under 
which  by  local  custom  he  is  entitled  to  exercise  the  right 
of  pre-emption.  And  he  proves  that  by  local  custom  a  person 
owning  an  adjoining  house  is  entitled  to  pre-empt  against  a 
person  whose  house  does  not  adjoin.  But  it  is  not  further 
necesaary  for  him  to  prove  that  mere  residence  and  owning 
property  in  the  mohalla  not  adjoining  the  house  sold  also  forms  a 
necessary  element  for  determining  local  custom.  If  tho 
defendant  relies  on  any  such  incidence  as  relevant  or  having  a 
bearing  on  the  question  of  custom  the  onus  is  on  him  to  prove  it 
the  plaintiffs' case  on  basis  of  vicinage  being  complete  without 
it. 

There  is  not  even  the  slightest  pretence  for  alleging  that 
defendant  has  discharged  the  onus  which  lay  on  him  or  has 
succeeded  in  showing  that  owning  property  in  the  mohalla  un- 
connected with  the  house  sold  gives  an  equal  right  of  pre-emp- 
tion. We,  therefore,  concur  with  the  lower  Courts  in  decreeing 
plaintiffs'  suit,  and  dismiss  the  appeal  with  costs. 

Appeal  disiniss$d. 


No.  17. 

Before  Mr.  Justice   Reid. 

TOPAN    DAS,— (Objector),— APPELLANT, 

Versus 
JESO  RAM,— (Defendant),— RESPONDENT.  (  Appeliatk  Sim. 

Civil  Appeal  No,  828  of  1906. 

Land    Acquisition   Act,     1894,     Section     31 — Acquiaition   of   mortgaged 
i     property  for    public    purposes — Payment     of    compensation— Person     inter, 
tsted. 

Held,   that   where  the  property  acquired    for  a  public   purpose  under 

the  Land     Acquisition    Act     forms   part   of    an   estate   which   has   been 

mortgaged   for    an  amount   larger     than    the   amount   awarded   as   oom- 

pan^ation  for  the  acquiaition  the  mortgagee   is  entitled  to  receive  the  whole 

ci  the  money  so  Rwarded. 
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Appeal  from  the  decree  of  W.  A.  Harris,  Esquire,  Dtvmonal 
Judge,  MuLtan  Division,  dated  6th  June  1906. 

Durga  Das,  for  appellant. 

Harris,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 
30th  Novr.  1906.  Rkid,  J.—This  is  an  appeal  from  an   order  under  the  Land 

Acquisition  Act,  awarding  to  a  mortgagee  of  the  land 
acquired,  a  sum  out  of  the  compensation  awaided  proportionate 
to  the  area  acquired  as  compared  with  the  aiea  moit- 
gaged.  Counsei  are  agreed  that  the  mortgaged  area  is 
66^  hiohas  and  that  the  area  acquired  is  approximately 
6  bighas,  and  that  the  compensation  awarded  for  the  latter  is 
Bp.  410-6-0.  Counsel  are  not  agreed  as  to  the  amount  due 
under  the  mortgage,  which  is  stated  on  the  one  side  to  be  about 
Rs.  800  and  on  the  other  to  be  about  Rs.  1,600. 

In  any  case  Rs.  410-6-0  for  6  bighai  is  out  of  all  pro- 
portion to  Rs.  1,600  for  66  bighas. 

The  authorities  cited  are  (1)  Gostohehary  Pyne  v.  8htb 
Nath  Dut  (^),  a  case  in  which  a  patni  taluk  had  been  sold 
for  arrears  of  revenue  and  the  mortgagee  thereof  claimed 
surplus  sale-proceeds.  The  Court  said  :  '•  We  think  that  the 
"proper  view  to  take  of  the  matter  is  to  regard  the  surplus 
*'  sale-proceed  as  the  shape  into  which  the  mortgage  security 
"  is  converted  and,  as  before  such  conversion  the  security 
"  could  not  be  split  up  into  parts  and  the  mortgagee  was 
"  entitled  to  realise  his  money  out  of  the  whole  of  it,  its 
"  conversioa  by  sale  into  money  ought  not  to  affect  his  rights 
'•  in  this  respect." 

The  ruling  was  under  Section  73  of  the  Transfer  of  Property 
Act,  but  the  principle  laid  down  appears  to  be  applicable  to  the 
present  case. 

(2).  Ghose  on  Mortgages,  Edition  3,  page  332-3,  in  which 
authority  is  cited,  for  the  rule  that,  if  the  mortgaged  property 
is  converted  into  money  under  circumstances  which  prevent 
the  mortgagee  from  following  such  property,  the  security 
will  attach  to  the  purchase  money.  The  author  adds  that  as 
the  security  of  the  mortgagee  is  indivisible  the  charge  would 
fasten  upon  the  whole  proceeds  and  not  on  any  particular 
part. 


(')  /.  i.  «.,  II  Calc. ,2il. 
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(3).  Basn  Mai  v.  Tajamvial  Bussnin  (M,  which  is  not 
in  point,  the  mortgagee's  claim,  having  been  dismissed  on 
the  ground  that  he  had  not  applied  the  Land  Acquisition 
Act. 

(4j.  Armugam  v.  Sivagnana,  (^),  in  which  it  ^  was 
beld  that  the  sale  of  land  under  the  Act  does  not 
jffeot  any  desti'uction  of  the  property  so  as  to  give  the 
iiortgagee  a  personal  remedy  against  the  mortgagor,  the 
jffect  of  the  sale  being  to  change  the  nature  of  the  security 
ind  to  substitute  for  the  property  mortgaged  the  compensation 
Awarded. 

The  mortgage  was  effected  on  the  7th  September  1886 
phe  term  being  16  years,  so  that  it  is  ^rma/acte  redeemable 
at  the  present  time  and  the  appellants,  assignees  of  the 
Qortgagee,  took  steps  under  the  Land  Acquisition  Act  to  assert 
'heir  claim. 

At  Ghose  on  Mortgages,  Edition  S,  page  346,  American 
luthority  is  cited  for  the  rule  that,  where  damages  ai-e  awarded 
mder  the  Land  Acquisition  Act  for  injury  to  mortgaged 
)remise8  the  mortgagee  will  be  entitled  to  the  compensation 
noney.  "  The  sum  awarded  arises  from  or  grows  out  of 
'  the  land,  by  reason  of  the  injury  which  has  diminished 
'  its  value.  In  equity  it  is  the  laud  itself  ".  Bank  of  Auburn 
'.  Roberts  (*).  Section  82  of  the  Transfer  of  Property  Act 
ismbodies  the  established  rule,  that,  where  several  properties 
kre  mortgaged  to  secure  one  debt,  such  properties  are,  in  the 
iibsence  of  a  contract  to  the  contrary,  liable  to  contribute  rateably 
o  the  debt  secured  by  the  mortgage. 

In  re  Stewart's  Trusts  (*),  it  was  held  that  when  money  has 
•een  paid  into  Court  by  reason  of  real  estate  having  been 
aken  under  the  compulsory  powers  of  an  Act  of  Parliament, 
ud  remains  in  Court,  it  is  to  be  considered  as  money  or 
jersonai  estate  in  the  hands  of  the  Court  impressed  with  the 
irosts  of  the  real  estate. 

if       In  a  case  in  which   laud    was    acquired    at  a  date  on   which 

I    considerable  portion   of   the   mortgage   term   had   got  to  run 

ifttd  the  profits  are    to  be  set  off   against   the   interest  on  the 

joitgage     money,   apparent    hardship     might     be    caused   by 

aiding  that  the  whole  compensation    money    should   go  to  th« 

Mortgagee,  but  no  such  consideration  arises  in  this  case. 


(•)  /.  L.  R.,  XIII  Mad.,  321.      (♦)  22  L.  J.  (A.   $.),  369. 
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A  mortgagee  is  entitled  to  take  as  much  security  as  lie 
cau  get  for  his  money,  and  when  part  of  the  laud  mortgaged  is 
taken  from  him  his  security  is  diminished  pro  tanto.  In  the 
present  case  the  security  has  been  diminished  to  the  extent 
of  Kb.  4  J  0-6-0,  and  the  mortgagee  is,  in  my  opinion, 
entitled  to  that  amouat  in  liqaidatioa  of  the  mortgage 
debt,  the  indivisibility  of  the  mortgage  attaching  itself 
to  the  proceeds  of  the  salo  of  part  of  the  laud  mortgaged  and 
the  whole  and  each  part  of  that  land  being  security  for  the  whole 
amount  advanced. 

For  these  reasons  I  modify  the  order  of  the  Divisional 
Court  by  awarding  lis.  410-6-0  to  the  mortgagee-appellant.  The 
respondents  will  pay  the  costs  of  this  Court. 

Appeal  allowed. 

No.  18. 

Before  Mr.  Justice  Chatterji,    C  I.  E.,  ovd  bJr.  Justice 
Eattigan. 

BAKflSHl  RAM  AND   OTHKES,-( Defendants),— 
APPELLANTS, 

Appbllatb  Side.    {  Versus 

GUMANO,— (Plaintifj?),— KESPONDISNT. 

Civil  Appeal  No.  6^9  of  1906. 

Decree— Conntruction  of  decree-  Decree  in  favor  of  appellant  with 
costs. 

H«W,  that  the  proper  interpretation  of  the  words  "appeal  dismissed 
or  accepted  with  costs"  is  that  the  coats  of  the  Appellate  Court  alone  are 
awarded  and  not  that  of  the  Courts  below. 

Ramji  Das  v.  Char  an ji  Lai  {'^)  followed. 

Miscellaneous  first  appeal  from  the  order  of  T.  P.  Ellis,  Esquire, 
District  Judge,  Delhi,  dated  2bth  May  1906, 

Laohmi  Narain,  for  appellants. 

Gopal  Chand,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Rattiqan,  J.  — The  plaintiff's  suit  was  decreed   with  costs  by 

27th  Nov-  1906.       ^.j^^  District  Judge.     Defendant  appealed  to  this  Court,  and  the 

order   on  this   appeal  was  as  follows  :— "  W©  hold  that  the    suit 

"  must  be   dismissed,  and   we  decree    accordingly    with   costs. 

"  Appeal  accepted  and  decree  of  lower  Court  set  aside." 


(I)  46  F.  A.  1877. 
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Subsequently  the  decree-holder  (defendant)  applied  for 
execution  of  decree  as  regards  costs,  and  claimed  that  she  was 
entitled,  under  the  terms  of  this  Court's  decree,  to  the  costs  both 
of  this  Court  and  of  the  District  Court.  Plaintiff  objected  and 
urged  that  the  costs  awarded  were  merely  those  of  the  Chief 
^  Court,  but  the  objection  was  over-ruled  by  the  order  of  the 
District  Judge,  dated  19th  April  1906.  The  objection  was  again 
preferred  to  the  successor  of  the  District  Judge  who  had  passed 
the  order  disallowing  the  objection,  but  it  was  once  more  dis- 
allowed, by  order  dated  25th  May  1906,  on  the  ground  that  the 
Judge  to  whom  it  was  presented  was  bound  by  his  predecessor's 
order.  This  decision  was  obviously  correct.  The  plaintiff- 
judgment-debtor  thereupon  filed  an  appeal  to  this  Court  on  the 
9th  June  1906,  but  the  appeal  purported  to  be  from  the  order  of 
the  25th  May.  This  was  clearly  a  mistake  as  the  appeal  should 
have  been  from  the  actual  order  in  the  case  which  was  that 
passed  on  the  19th  April.  This  error  was  pointed  out  to  the 
learned  counsel  who  appeared  for  the  appellant  and  he  admitted, 
and  quite  rightly,  that  a  mistake  had  been  made,  but  urged  that 
the  mistake  was  that  of  the  learned  pleader  who  had  filed  the 
appeal.  He  asked  that  he  might  be  allowed  to  file  amended 
grounds  of  appeal,  and  to  this,  request  we  acceded  conditionally 
on  his  paying  to  the  respondents  Rs.  16  as  costs  for  the 
postponement  of  the  hearing  which  was  thus  necessitated.  We 
further  directed  that  the  grounds  of  appeal,  as  amended,  should 
be  filed  the  following  day.  This  order  has  been  duly  complied 
with,  and  we  now  proceed  to  dispose  of  the  appeal  on  the  merits. 

In  our  opinion  the  intention  of  this  Court  in  decreeing  the 
appeal  "  with  costs  "  was  clearly  that  the  then  respondent  should 
pay  the  then  appellant  the  costs  incurred  in  this  Court  onlj,  for 
had  it  been  intended  that  the  then  respondent  was  to  pay  the 
costs  of  both  Courts,  words  to  that  effect  would  undoubtedly 
have  been  used.  The  decision  of  this  Court  reported  as  liamji 
Das  V.  Charanji  Lai  (^),  is  an  authority  direj;tly  in  point,  whe»e- 
as  the  ruling  relied  upon  by  the  present  respondent  •  Broughton 
V.  Perhlad  Sen  (*),  is  easily  distinguishable,  as  the  facts  in  the 
latter  case  were  entirely  different.  Bat  apart  altogether  from 
authority  we  would  have  no  hesitation  in  holding  that  in  a  case 
where  the  words  of  the  decree  are  open  to  doubt,  that  construc- 
tion must  be  placed  on  the  words  used  which  does  not  impose  a 
liability  on  the  judgment-debtor,  which  is  not  in  express  and 
specific  terms  imposed  upon  him.     If  then   an  appeal  is  dismissed 


(i)45P.  K.,  1877. 
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or  accepted  "  with  costs,"  simpttctter,  the  proper  interpretation 
of  the  words  "  with  costs  "  is  that  the  costs  of  the  A  ppellate  Court 
alone  are  awarded.  We  accordingly  accept  this  appeal  with 
costs  both  of  this  and  the  lower  Court.  Respondent  must,  how- 
ever,  be  credited  with  the  sum  of  Rs.  16  which  we  awarded 
in  respect  of  the  costs  of  the  adjournment  above  referred  to, 
unless,  of  course,  the  said  sum  has  been  already  paid  to 
appellant. 

Apfeal  allowed. 

No.  19. 

Before  Mr.  Justice  Lai  Char.d. 

MIRAN   BAKHSH,— (Plaintiff),— 
PETITIONER, 

Vers-us 

CHIRAGH  D1N,-(Defendant),—  RESPONDENT. 

Civil  Revision  No.  1415  of   1903. 

Ct'vil  Procedure  Code,  1882,  Section  523 — Agreement  to  refer  to  arbitra- 
tion filed  in  Court — Award  of  arbitrators  set  aside  as  void— Bight  to  institute 
regular  suit  to  enforce  such  award. 

Held,  that  wherein  proceedings  taken  under  Section  523  of  the 
Code  of  Civil  Procedure  an  award  is  declared  to  be  void  by  the  Court 
conducting  such  proceedings  no  regular  suit  to  enforce  such  an  award 
will  lie. 

Petition  for  revision  of  the  order  if  D.  G.  Johnstone,  Esquire, 
VivisionalJudge,  Sialkot  Division,  dated  1st  April  li(03. 

Ganpat  Rai,  for  petitioner. 

Ram  Bhaj  Datta,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 
iUh  Deer.  1906.  Lal  Chand,  J. — I  have  no  doubt  in  my  mind  that   the  suit 

to  enforce  the  award  in  this  case  is  not  maintainable.  The 
award  sought  to  be  enforced  was  held  to  be  void  in  pro- 
ceediugs  taken  under  Section  523,  Civil  Procedure  Code.  It 
is  therefore  a  nullity  and  cannot  be  enforced  in  Court. 
The  agreement  of  reference  entered  into  by  the  parties  could 
secure  an  award  only  by  order  of  the  Court  before  which 
the  proceedings  were  taken  under  Section  523,  Civil  Procedure 
Code,  but  the  Court  refusedi  to  recognise  the  decision  given 
by  the  arbitrator  as  a  valid  award.  No  authority  was  quoted 
to  show  that  an  award  held  to  be  void  in  proceed- 
ings taken  under  Section  523,  Civil  Procedure  Code,  could 
form    the  basis  of    a    regular  suit.      The    cases    quoted^  vi»., 
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Hass'in  Alt  T.  Hoshdar  Ali  (*),  Gopi  Reddi  v.  Mahanandi 
Bieiddi  ('),  Namsayya  v.  Ramabadra  ('"'),  and  Suhbaraya  v. 
Ohetti  V.  Sadasiva  Ohetti  (*),  have  no  application.  These  were 
all  cases  of  awards  not  obtained  throagh  the  intervention  of  a 
Court  which,  moreover,  had  not  been  filed  or  could  not  be  Bled 
tinder  Section  625,  Civil  Procedure  Code.  Further,  the  award 
sought  to  be  enforced  by  a  regular  suit  in  these  cases  had 
not  been  declared  as  void  in  any  previous  proceeding.  1  am 
doubtful  whether  a  regular  suit  would  lie  to  enforce  an 
award  even  in  cases  where  such  award  has  been  held  to  be 
void  on  objections  taken  under  Section  526,  Civil  Procedure 
Code.  I  am  inclined  to  hold  that  such  decision  would  be 
final.  But  I  have  no  doubt  that  where  the  award  subject 
of  the  suit  was  secured  in  proceedings  taken  under 
Section  523,  Civil  Procedure  Code,  and  was  declared  to  be 
void  by  the  Court  conducting  such  proceedings,  that  a  regular 
suit  to  enforce  such  award  would  not  be  maintainable,  1 
therefore  agree  with  the  lower  Appellate  Court  that  the 
Buit  did  not  lie  in  this  case  and  reject  the  application  for  revision 

with  costs. 

Application  dismissed. 

No.  20. 

Before  Mr.   Justice    Rattigan. 

KISHEN  DIAL,— (Plaintiff),-PETIT10NER, 

Versus 

RAM  DITTA  AND  ANOTHER,— (Dependants),— 
RESPONDENTS. 
Civil  Revision  No.  616  of  1906. 
Limitation  Act,  1877,  Sectioi^   12 — Applicahiliiy  of,  to  application  under 
Section '70  (,b)  of  the  Punjab   Courts    Act,    1884,— Deduction  of  time  requisite 
for  obtaiHiT.g  copies  of  the  judgment  and  decree  of  the  lower  Appellate  Court— 
Stifficient  cause— Punjab  Courts  Act,  1884,  Section  70  (6)  (t). 

Held,  that  Section  12  of  the  Limitation  Act,  1877,  does  not  apply  in 
computing  the  periods  of  limitation  preecribed  for  an  application 
QDder  Section  70  (5)  of  the  Punjab  Courts  Act,  1884,  and  that  therefore  the 
time  requisite  for  obtaining  copies  of  the  judgment  and  decree  of  the 
lower  Appellate  Court  cannot  be  deducted  in  computing  the 
periods  laid  down  by  clause  (i)  of  Section  70  (b)  of  that 
Act. 


1^ 
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Held,    also,   that  the  time   spent  in  obtaining  such   copies   which  as 
a  fact  were  received   by  the  petitioner  long    before  the  expiry  of    the 
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prescribed  period    is   not  a  sufficient  cause  within   the  meaning  of  Section 
70  (6)  (t)  for  admittting  an  application  after  the  ordinary  period  of  limita- 
tion has  expired. 

Petition  for  revision  of  the  order  of  J.  G.  M.  BenniCf  Esquire, 
Divisional  Judge,  \JuUundur  Division,  dated  29th  August 
1906. 

Sheo  Narain,  for  petitioner. 
Ram  Bhaj  D&tfca,  for  respondents. 
The  judgment  of  the  learned  Jndge  was  as  follows  :— 

2l0ih  Deer.  1906.  Rattigan,    J. — Mr.   Ram    Bhaj    Datta,    as   a    preliminary 

objection,      urges    that   this     petition  for    revision   cannot  be 
entertained  uoder   clause    (6)    of   Section    70   (1)  of  the  Punjab 
Courts    Act   (as  amended),   as   it   is   time-barred,   having  been 
presented   to  this    Court   more  than  90  days   after  the  date  of 
the   decree   of  the   lower  Appellate     Court.     The    objection  is 
well   founded.     The  judgment   of  the  Divisional  Judge  is  dated 
29th  August   1905,   and   consequently    the   latest  date  for  the 
filing   of  an   application   under   clause   (b)   of   the   said  section 
would    have    been  the  29th  November  1905,  whereas  the  present 
application   was   not   presented   until   the  2nd  December   1906. 
The  27th  November   was  a  working  day,  and  upon   it  this  Court 
was    open    for   the   reception   of   appeals  and  applications.     Mr. 
Sheo  Narain     points    out     that   two   days     were    occupied  in 
obtaining   copies    of   the   judgment    and     decree   of   the  lower 
Appellate     Court,     and    argues   that   the    petitioner  should  be 
given    the  benefit   of  this   time,    in   which    case   (as    this  Court 
was   closed  from  the   28th     November     to   the    Ist   December, 
both   days     inclusive)    the   application    would   be   within  limi- 
tation.     But   the    obvious   answer     to  this   argument    is  that 
Section  12    of  the   Limitation    Act,  1877,   is  not  here  applicable, 
and  the   only  question    is    whether   the  applicant   satisfies  the 
Court  that  te  had  suflBcient  cause  for  not  making  the  application 
within    the     prescribed    period.     In    my     opinion,   there  is  in 
the    present   case    no     such     suflBcient     cause.     The  applicant 
applied    for    the   said    copies     on   the     10th  October   and   was 
supplied    with    those    copies   on    the     12th     October.     He  had 
thus    ample   opportunity    to  make   his   application  long  before 
the  expiry   of   the  prescribed  period   of  90  days.     He  did  not  do 
so,   and   the   mere   fact   that  he   had    to  wait   two  days  for  the 
copies    cannot   possibly  be  held  to  constitute  "  suflBcient  cause  " 
for   his    not  making  the  application    before  the   2nd  Deccmbei', 
the  copies    having  been   in  hie  possession  on  the  12th  Octo- 
ber, 
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I  mast  accordingly  reject  this  application  as  inadmissible 
under  clause  (6)  of  Section  70  of  the  Act,  and  there  is  admittedly 
no  ground  for  entertaining  it  under  clause  (a)  of  that 
section.  The  application  is  therefore  rejected  with 
costs. 

Application   dismissed. 


No.  21. 

Before  Mr.  Justice  Bohertson  and  Mr.  Justice  Lai  Chand. 

DIAL  SINGH, -(Dependant),— APPELLANT, 

Verstis 

BAKSHISH    SINGH,  -(Plaintiff),— RESPONDENT. 

Civil  Appeal  No.  71  of  1905. 


Appillate  Sioi. 


Custom — Pre-emption — Pre-emption  on  sale  of  residential  property  lately 
converted  into  shops — Alteration  in  the  nature  of  such  property — Katra 
AhlvAualAa,  Amritsar  City. 

Found,  that  the  custom  of  pre-emption  in  respect  of  sale  of  house 
property  by  reason  of  vicinage  exists  in  Eatra  Ahluwalia  of  the  city  of 
Amritsar. 

Held,  that  the  conversion  of  a  part  of  a  residential  houpe  into  shops 
and  their  use  for  goflowns  for  a  short  period  does  not  change  the  character 
of  the  property  as  originally  built  and  hitherto  used. 

First  appeal  from  the  decree  of  F.  Yeivdall,  Esquire,  District 
Judge,  Amritsar,  dated  2Qth  October  1 904. 
Jhanda  Singh,  for  appellant. 
Muhammad  Shafi,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by 

Lal  Chand,  J.— This  is  an  appeal  in  a  pre-emption  suit  28th  Novr.  1906. 
relating  to  a  building  found  to  be  situate  in  Katra  Ahluwalia, 
a  well  known  sub-division  of  the  city  of  Amritsar.  It  was  not 
contended  by  the  pleader  for  appellant  that  the  custom  of 
pre-emption  by  vicinage  as  regards  residential  houses  does 
not  prevail  in  Katra  Ahluwalia.  In  fact  the  contention  could 
not  possibly  be  raised  as  the  matter  is  absolutely  concluded 
by  the  decision  in  Eamji  Las  t.  Kalu  Mai,  decided  by 
the  District  Judge  of  Amritsar  on  2l8t  May  1901,  where  the 
previous  instances  bearing  on  the  question  are  all  collected. 
This  case  was  fuither  followed  in  Kashi  Mall  v.  Lochhmi 
decided  by  the  Faae  .(  ouii  en  11th  October  1901.  But  it 
was   coDtended    for  appellant    that  the  property  in  dispate 


is  not  situate  in  Katra  Ahlawalia,  and,  secondly,  that,  it  is  not  a 
residential  house  but  a  shop.  As  regards  the  first  contention 
it  was  argued  that  the  property  is  situate  in  Katra  Harsa 
Singh.  This  contention  is,  however,  entirely  unsupported 
by  any  evidence  on  the  record.  It  is  opposed  to  the 
defendant's  own  sale  deed  wherein  the  property  is  described 
as  situate  in  Katra  Mai  Sevan,  and  it  is  contraiioted  by  the 
evidence  afforded  by  the  City  maps  and  house  registers 
prepared  in  1859  and  1883.  We  see  no  reason  whatever  for 
discrediting  Ihese  maps  and  registers,  and  therefore  have 
no  hesitation  in  holding  that  the  property  in  dispute  is 
correctly   found    to   be  situate   in  Katra   Ahluwalia. 

As  regards  the  nature  of  the  property  we  also  concur 
with  the  District  Judge  that  it  must  be  classed  as  a  house. 
The  District  Judge  came  to  this  conclusion  after  an  inspec- 
tion of  the  locality,  and  he  has  correctly  summarised  the 
effect  of  the  evidence  adduced  in  the  case  as  borne  out  by 
the  following  description  given  by  him  : — "  The  street  which 
"  leads  from  the  corner  of  the  building  is  residential  in 
"  ita  nature.  The  building  itself  is  too  clearly  in  its 
"  eonstruction  a  house.  The  ground  floor  consists  of  a  deorhi 
'*  and  a  large  room  which  some  two  or  three  years  ago 
"  was  turned  into  four  shops,  which  however  at  present 
"  appear  rather  to  be  used  as  godowns.  The  next  floor 
"  has  a  dalan,  with  three  or  four  kothris  and  the  third 
"  floor  is  a  baradari.  The  large  room  below  appears  to 
"  have  for  many  years  been  used  as  a  store-room  for 
"  various  shop-keepers,  bnt  the  rest  has  been  lived  in. 
"  Twenty  years  ago  it  was  occupied  as  a  residence  by 
"  Lorinda  Mai  and  his  family  who  had  been  there  seven 
"  years.  Since  then  it  is  not  clear  that  it  has  been  occupied 
"  by  a  family  man."  Moreover  in  the  several  deeds  exe- 
cuted at  various  times  relating  to  this  property  it  has 
uniformly  been  described  as  a  haveli  excepting  in  one 
instance  where  the  lower  part  is  described  as  consisting  of 
four  shops.  Thus  in  the  sale  deed,  dated  the  23rd  February 
188),  the  building  is  described  as  a  haveli  ,2|  stories  high, 
Similar  description  is  contained  in  the  award,  dated  4tb 
January     1886,    and  in     the   mortgage   deed,   dated   9  th  May 

1901.  Bat  in  the  subsequent  mortgage  deed,  dated  3rd    August 

1902,  only  ten  months  prior  to  the  sale  in  question,  the 
property  is  desciibed  as  a  haveli  2|  stories  high  having 
under  it    f  opr  shops.     It   is  therefore   clear  as   found   by  the 


Fmt.  190?.  ]  CIVIL  JUDGHUNTS-No.  21.  ^\ 

District    Judge     that     the    shops    have    only    recently    been 
constructed     excepting     one     ■which     was   used     as   his  ware- 
house   by    an     opium    contractor,     but.     furtuer     there    is  no 
evidence    that     the   rooms    on    the   ground   floor   which   have 
recently   been     converted   into    shops    are   actually    used   for 
business  as  shops.     These  are  still   being   used   as  ware-houses 
as   is    evident    from     the    evidence    of    defendant's   own   wit- 
nesses,  and    under   the   circumstances     it    is     not   permissible 
to  hold  that   any   portion    of   the   property    has  unmistakably 
been   converted     into   a   different   class  of  property  so  as  to  let 
in  the  application  of  a  different  rule  of  pre-emption  by  custom. 
As     observed    in    Mussammat   Nur   Jahan  v.   Azit-ud'din    ('), 
"  before      a    particular     property    can     be   held     not     to  be 
"  governed    by     a  rule     of   pre-emption     which   is   applicable 
"  generally   to   other   properties   in   its   neighbourhood  on   the 
"  ground  of   its    distinctive  character,   such    character   must  be 
"  well-marked  and  recognised.    Proof  that   the  custom   of  pre- 
"  emption   applies    to    residential     houses   is    not   sufficient   to 
"  show     that     it     extends     to   shops    in     a     bazar,     but    the 
"  occupier   of  a     dwelling   house   doos   not   necessarily   convert 
*'  it   into   a   shop  or    a  cluster   of  shops   so   as    to    make   the 
"  rule   of     pre-emption   inapplicable     by  carrying  on  business 
"  in  it   for     a   time.  "     Similarly    in    Nawai   Kishore  v     Amir 
Khan   ('),   the    properties    were   not    held  to  have  lost  their 
character   as     residential     houses   when    the  principal   use   to 
which    the     properties     were     put     seemed    to     be     that    of 
residence     though     business   might     be    the   object    of     such 
residence.    In    the  present   case   there  are  no  indications    ou 
the   record    that  the    rooms   ostensibly   converted  into    shops 
were  actually    used  as   shops    and   therefore  the  property  in 
suit     must  still     be    classed   as    a   house  as    originally  built 
and     hitherto     used.      It   is     not     sufficient    to    change    ttie 
character   of    the    building   as   a  residential   quarter  that     for 
some     time     past    it     has     been     occupied    only     by     casual 
tenants,     or    that  portions    have    been   used  as    godowns    by 
persons   who  held   their  business  shops  elsewhere.      We  there- 
fore  hold     that     the  property   in     suit   is    situate     in    Katra 
Ahluwalia,    and    is   primarily  a  residential  house   and  as  such, 
subject     to    custom     of     pre-emption    by     vicinage     found  to 
prevail    in    the   sub-division.      We    accordingly     uphold    the 
decree    of    the   lower    Court  decreeing     plaintiff's    claim   and 
dismiss  the   appeal  with  costs. 

Appeal  dismisstd. 

(i)  log  p.  B.,  1895.  (»)  122  P.  R.,  1896. 
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No.  22. 

Before  Mr.    Justice  Rattigan  and  Mr.    Justice  Lai  Ghand. 
UMRA  AND  OTHERS —(Plaintiffs),— APPELLANTS, 

Versus 
GHDLAM  AND  OTHERS,- (Defendants),— 
RESPONDENTS. 
Civil  Appeal  No.  122  of  1905. 
Alienation — Alienation     of    ancestral    property  by  sonless    proprietor — 
Right    of   after-born    reversioner     to   contest   alienation    beyond     time — Legal 
disability — Limitation  Act,  1877,  Section  7. 

Held,  that  a  reversioner  born  subsequeut  to  the  date  of  an  alienation 
which  had  been  made  in  his  father's  life-time  cannot  avail  himself  of  an 
extension  of  time  under  Section -^^of  the  Indian  Limitation  Act  to 
^enable  him  to  contest  the  validity  of  such  an  alienation. 

Further    appeal  from    the   decree   of  'J'-    J.   Kennedy,    Esguire, 
\       Divisional  Judge,  Amballa  Division,  dated  28^/i  April  1903. 
I        Harris,  for  appellants. 
\       Miran  Bakhsh,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Rattigan,      J.— By      deed     of      gift,     executed    on     the 

5tli  November  ISbi  and  duly  legiateied  a  few  days 
afterwards,  one  Lalla  donated  part  of  his  ancestral  estate 
to  Mussammat  Chaubri,  the  daughter  of  his  deceased  brother, 
Saida.  On  the  lUth  August  i8bc5  the  donor  liad  uiutation  of 
nameb  in  respect  of  the  said  property,  as  also  of  the  rest  of  his 
estate,  effected  in  tavotu'  of  the  donee,  and  at  the  time  of  mutation 
he  stated  that  the  whole  of  the  property  had  actually  been 
gifted  by  him  to  Mussammat  Chaubri  two  years  previously. 
Ghulam,  the  father  of  piaintilfs  and  nephew  of  Lalla,  was  alive 
at  the  time  both  of  the  execution  of  the  deed  of  gift  and  of 
mutation,  ajid,  it  may  be  added,  at  the  time  also  of  the  institu- 
tion of  the  present  suit,  but  he  made  no  attempt  to  challenge 
the  validity  of  the  alienations  in  favour  of  Mussammat 
Chaubri  who  remained  in  undisturbed  possession  of  the  said 
property  until  her  death  shortly  before  suit. 

Plaintiffs,  who  are  the  grand-nephews  of  Lalla,  have  now 
sued  for  a  declaratory  deciee  to  the  effept  that  the  said  gifts 
in  favour  of  Mussammat  Chaubri  were  invalid  by  custom ;  and 
shall  not  affect  the  reversionarj  rights  after  the  deaths  of  Lalla 
and  Ghulam.  They  claim  that  thtit  suit  is  within  time  by 
virtue  of  the  provisions  of  ^section  7  of  the  Limitation  Act,  three 
of  them  being  still  minors  and  the  fourth  having  attained 
his  majority  within  three  years  of  suit.  The  Court  of  tirst 
instance  disnkssed  the  claim  on  the  grounds  ^1)  that  plaintihs, 
having  b&eu  born  after  the  dates  of  the  alienations,  had  no  locus 
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standi;  (2)  that  the  suit  was  barred  by  limitation  owing  to  their 
father,  Ghulam's  omiesion  to  sne  within  the  period  of  limitation, 
and  (3)  that  the  gifts  were  valid  by  the  custom  of  the  tribe 
to  which  the  parties  belong. 

The  Divisional  Judge  on  appeal  upheld  the  decree  of  the 
first  Court,  but  on  rather  different  grounds.  He  agreed  with 
the  Munsiff  that  plaintiffs  had  no  locus  staridt,  they  not  having 
been  in  existence  at  the  date  of  the  gifts,  but  the  main  ground 
on  which  he  dismissed  their  appeal  was  that  "  though  their 
"  father's  failure  to  sue  did  not  deprive  the  sons  of  their  right  to 
'•  eue,  yet  limitation  began  to  run  against  tbeir  father  ficm  the 
"  date  of  possession  by  the  donee  in  the  first  place,  and  afterwards, 
"  when  the  gift  was  mutated,  from  the  date  of  niUtatiou,  and  as 
"  the  minors  were  not  alone  entitled  to  bring  the  suit,  and  their 
"  interest  could  have  been  piotected  by  their  fatter,  limitation 
"  is  not  saved  for  them  by  the  operations  of  Section  7  of  the 
"  Limitation  Act." 

Plaintiffs  have  preferred  a  further  appeal  to  this  Court  and 
we  have  heard  a  good  deal  of  argument  on  various  points.  We 
do  not,  however,  consider  it  necessary  to  decide  whether 
Ghulam's  acquiescence  in  the  alienations  is  or  is  not  binding  on 
his  sons,  or  whether  the  gifts  were  valid  by  custom,  as  we 
are  clearly  of  opinion  that  the  suit  is  time-barred. 

The  cause  of  action  in  respect  of  the  right  to  impeach  the 
gift  by  Lalla  accrued,  as  regards  the  first  gift,  in  1881,  and  as 
regards  the  second  gift,  in  1883,  and  time  began  to  run  from 
those  dates  respectively.  Time  having  thus  begun  to  run,  the 
subsequent  birth  of  a  reveisioner  would  not  stop  it  (Section  9 
of  the  Limitation  Act ;  and  see  Jivraj  Qhulab  Ghand  v.  Babaji 
Apa  Khadake  (^),  and  Sookh  Moyee  Ghoiodhrain  v.  Baghubendro 
Narain  Ghowdhry  (*).  A  reversioner  born  after  an  alienation 
has  been  made  is  under  certain  conditions  undoubtedly 
competent  to  contest  its  validity,  Jowala  v.  Hira  Singh  (^)  but 
he  can  only  do  so  if  the  period  of  limitation  had  not  expired 
before  the  date  of  his  birth,  and  his  suit  is  brought  within  the 
period  prescribed  by  law.  He  cannot,  if  born  after  the  cause 
of  action  has  already  accrued  and  time  begua  to  run,  claim  an 
extension  of  time  under  Section  7  of  the  Limitation  Act.  Re- 
garded from  this  point  of  view,  the  present  suit,  which  was  not 
instituted  till  August  1902,  is  obviously  barred  by  time. 
We  accordingly  dismiss  plaintiffs'  appeal  with  costs. 

Appeal  dismissed^ 

(')  I.  L.  B„  XXIX  Bom.,    68.  (>)  24  W.  B.,  7. 

{')  of>  t.B.,  19U3,   F.B. 
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No.  23- 

hefore  Mr.  Justice  Robertson  and  Mr.  Justice  Shah 

Din. 

HIRA,— (Plaintiff),— APPELLANT, 

AMELUTE  Side.    -I  ^^**''«« 

KAKAM  KAUB  AND  OTHERS,— ( Defendants),— 

RESPONDENTS. 

Civil    Appeal  No.  74V  of  1906. 

^  Custom— Alienation — Alienation   by  nonlesB    jsrojjrjetor'-^ Locus  standi  o/ 

the  reversioners  of  the  eighth   degree  to  contest  such  alienation— Hindu   Bhat 
Jats  of  taheil  Raya,  Sialkot  District. 

Found,  that  among  Hindu  Bhat  Jats  of  tahsil  Raya  in  the  Sialkot 
District  collaterals  of  the  eighth  degree  are  not  entitled  by  custom  to 
contest  an  alienation  of  his  anceetral  estate  by  a  chiWleES  proprietor  asbeing 
made  without  necessity  or  consideration. 

Further  appeal  from  the  decree  oj  W.  Chevis,  Esquire,  Biusion- 
alJudge,  Sialkot  Lividon,  dated  Vith  June  1905. 
Shadi  Lftl  and  Nabi  Bakhsh,  for  appeiJ&nt. 
PestoDJi  Dada  Bhai,  for  lespoudents. 
The  judgmeiit  of  tbe  Court  was  delivered  by 

Ind  Jany.  1901.  Shah  Din,  J. — Mussammat  Karaiu    Kaur,     widow  of    the 

deceased   Jhauda,   is   on   the   record,    aud    has  beeu  duly  served 
with  notice  of  the  date  of  hearing. 

Only  Mussammat  Bndhi,  one  of  the  vendors,  has  not 
been  served,  but  she  is  not  a  uectbtai}'  jarty,  aud  tbe  case 
can  proceed.  This  judgment  will  also  dispose  of  the  connected 
Appeal  No.  7i8  of  190(5. 

The  parties  are  Hindu  Bhat  Jats  of  tahsd  Raya  in  the 
Sialkot  District.  The  sole  question  for  decision  in  this  appeal 
is  whether  among  the  tiibe  to  wLich  tbe  parties  belong  an 
alienation  of  ancestral  land  naad«  by  a  childless  proprietor  can 
be  contested  by  his  tollaterels  who  *  are  related  to  him  in 
the  eighth  degree  according  to  tbe  method  of  computation  laid 
down  in  Ladhu  v  Laulati  (*).  Both  the  Courts  below  have  laid 
upou  the  defendants  (vende(s)  the  onvs  of  proving  that  the 
plaintiifs,  the  leverBKueip  ci  tbt  vendois,  b«d  not  a  locus  standi 
to  impugn  the  sales  in  dispute,  and  have  both  ariived  at 
the  conclusion  that  the  ow«s  has  been  fully  discharged. 


(1)  126  P.  *.,  1890. 
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The   plaiatiffd    appeal    to    this  Court   and   on   their  behalf 
we  have  heard  the   cage  argaed   at  some  length   by  Mr.  Shadi 
Lai.     After  giving  our   very   best   consideration  to   the    argu- 
ment of  the  learned   coansel,  tve   are    unable   to    hold  -that  the 
decision   of   the   lower  Appellate   Court  is   erroneous,   we   have 
grave    doubts    whether     under     the    circumstances      of     this 
case   the    onus    was    rightly     thrown  on     the    defendants   of 
proving  that   the   plaintiffs,   so   distantly  related  to  the  vendors, 
had  not  a  lo<yus  standi  to  object  to  the   alienations  in  question, 
but   even   if  the  onus   is    considered     to   have     been   correctly 
placed    we     think     that     it    has     been,     upon    the     materials 
on  the   record,  amply   discharged.     The  oral  evidence  in    the 
case    is  admittedly  of   no   value  ;  and   the   learned  counsel  for 
the   appellant  contented   himself    with   simply    referring  to  the 
documentary   evidence   to   which   reference  has    been    made   by 
the   Divisional  Judge  with  a   view    mainly  to  distinguish    from 
the   present   case   the   three   judicial    decisions    on  which    the 
Divisional  Judge  relies.     The  distinctions  sought  to  be    drawn 
between  those  precedents     and    this    case   are   not,    however, 
in   our  opinion   of  much   consequence,  and  in   any   case  do   not 
serve  to  show  that  the  said  instances   are   not   relevant    to  the 
present  enquiry. 

The  first  instance  relied  on  by  the  Divisional  Judge 
relates  to  this  very  village,  and  it  is  noteworthy  that  in  that  case 
it  was  the  present  plaintiff  who  sued  to  contest  an  alienation 
made  by  a  widow.  The  Subordinate  Judge  held  on  26th  May 
1890  that  the  plaintiffs,  who,  it  seems,  were  related  to  the 
alieno'rs  husband  in  the  8th,  9th  and  lOth  degtees,  were  too 
remote  to  have  the  power  to  object  to  the  sale  in  suit, 
and  on  appeal  this  decision  was  upheld  by  the  Divisional 
Judge. 

The  second  instance  related,  it  is  true,  to  another 
village,  but  it  was  a  village  situate  in  the  Eaya  tahsil. 
There  the  plaintiffs  were  related  to  the  vendor  in  the  10th 
degree.  A  pretty  full  enquiry  appears  to  have  been  made  into 
question  of  the  locus  standi  of  the  plaintiffs,  and  as  a  result 
the  Divisional  Judge  held  in  a  considered  judgment  on  16th 
August  1899,  that  they  were  too  remote  collaterals  to  be  compe- 
tent to  object  to  the  alieaation  in  dispute. 

The  third   instance  is  one  of  great  importance,   as   the   final 

decision  in  that  case  was  given  by   ihis  Court  and   is  published 

&B  Natha  Singh  \.  Mohan  Singh  (^).   This   is   the   latest  decision 

(»)  93  P.  P.,  190«. 
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by  this  Court  relatinf?  to  the  question  of  the  locus  standi  of 
distant  collaterals  among  Jats  of  Sialkot  District  to  impugn 
an  alienation  made  by  a  childless  proprietor,  and  we  have  no 
hesitation  in  following  it  in  this  case. 

Although  there  the  parties  were  Ghuman  Jats  of  the 
Sialkot  tahsil,  that  circumstance  alone  is,  we  consider,  in- 
suflBcient  to  distinguish  that  decision  from  the  present  case, 
especially  in  view  of  the  fact  that  liiwaj-i-am  of  1865,  a  copy 
of  which  is  upon  the  present  record,  would  seem  to  apply 
to  Bhat  Jats  (though  not  specifically  named  as  a  separate  tribe) 
equally  with  Ghuman  Jats. 

Taking  into  consideration  the  above  instances  in  conjunction 
with  the  entry  in  the  Biwaj-i-am  of  1868,  which  from  its 
relevant  clauses  seems  to  view  with  disfavour  the  remote 
collaterals'  right  of  objection  to  a  childless  proprietor's  aliena- 
tion and  considering  also  the  present  constitution  of  this 
particular  village  which,  as  the  lower  Appellate  Court  observes, 
bhows  unmistakably  that  the  original  trivialities  of  the  proprie- 
tary body  have  been  very  much  loosened,  we  hold,  in  agreement 
with  the  lower  Appellate  Court,  that  the  plaintiffs  have  no 
locus  standi  to  contest  the  sales  in  dispute.  The  appeal 
accordingly  fails  ;  and  is  dismissed  with  costs. 

Appeal  dismissed. 


Befirknce  Sid> 
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No.  24. 

Before  Mr.  Justice  Johnstone  and  Mr.  Justice  Shah  Din. 

FAKIRIA  AND  OTHERS,— (Defendants),— APPELLANTS, 

Versus 

DHANI    NATH,— (Plaintiff),.-RESPONDENT. 

Civil  Reference  No.  70  of  1906. 

Junsdiction  of  Civil  or  BevenUe  Court— Punjab  Tenancy  Act,  1887, 
Section  lOO  and,  Section  77  (3)  (d) — Contents  of  plaint  and  plaintiffs 
allegations. 

Plaintiff  sued  for  Rs,  5,  value  of  trees  cut  by  defendants  on  land  alleged 
to  be  plaintiff's  with  which  defendants  had  no  concern  whatever. 
Defendants  pleaded  that  they  were  occupancy  tenants  and  so  entitled  to  the 
trees. 

Held,  that  the  suit  was  one  for  a  Civil  Court,  the  test  being  the  contents 
of  the^plaiat  And  of  the  allegations  of  the  plaintiff. 
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Held,  also,  in  view  of  the  wording  of  Section  77  (3),  Punjab  Tenancy 
Act,  1887,  that  the  Civil  Conrt  could  not  take  cognizance  of  the^defendants* 
plea  that  they  were  oocupaacy  tenants,  but  must  ignore  that  plea, 
leaving  defendants  to  any  remedy  that  might  be  open  to  them  by  snit  in  the 
Bevenae  Court. 

Qhanaya  v.  Basan  Mai  (')  and  Asa  Nand  v,  Kura  (»),  referred  to. 

Case  referred   by  Lata  Kesho  Das,   District  Judge,  Jnllnndur,  on 
3\st  August  1906. 

Sheo  Narain,  for  respondent. 

The  jndgment  of  the  Court  v?a8  delivered  by 

Johnstone,  J. — In  this  case  plaintiff  sned  defendants  in  I2th  Deer.  1906. 
the  Court  of  the  Munsiff  of  Phillonr  for  Rs.  5,  the  value 
of  the  branches  of  a  tree  cut  and  removed  by  defendants. 
Plaintiff's  case  was  that  the  land  on  which  the  tree  stood 
was'  his  and  the  tree  his,  and  that  defendants  had  no 
concern  with  either.  Defendants  pleaded  that  they  were  occu- 
pancy tenants  of  the  land  on  which  the  tree  ttood  and  so  were 
entitled  to  take  the  aforesaid  branches.  The  Munsiff  drew  up 
an  issue — Are  the  defendants  occupancy  tenants  of  the  land, 
and  on  what  ground  ? — and  after  a  long  discussion  of  it 
hold  that  defendants  had  not  proved  it.  He  also  found 
that  defendants  had  not  proved  that  they  were  owners  of 
the  tree  by  virtue  of  having  planted  it. 

An  appeal  having  been  presented  by  defendants  in  the 
Conrt  of  the  District  Judge,  that  officer  makes  a  reference 
to  this  Court  under  Section  100,  Punjab  Tenancy  Act,  asking 
that  the  decree  of  the  Munsiff  may  be  registered  as  that  of  an 
Assistant  Collector  of  the  Ist  grade  at  JuUundur,  and  giving 
his  reasons  at  length  ;  and  this  reference  has  been  sent  to  a 
Division  Bench  by  Rattigan,  J.,  before  whom  it  was  first 
laid.  The  learned  Judge  expressed  the  view  that  defendants* 
plea  stated  above  could  not  properly  be  gone  into  by  a  Civil 
Court  (in  view  of  Section  77,  (3),  (d),  Punjab  Tenancy  Act) , 
that  at  the  same  time  that  plea  could  hardly  be  ignored  as 
was  done  in  Ghanayi  v.  Basan  M.al  (^)  and  Asa  Nand  v. 
Kura  (^),  and  that  thus  the  suit  should  be  held  as  one  triable 
only  by  a  tlevenue  Court. 

After  hearing  Lala  Shiv  Narain  for  plaintiff  and  giving 
the  matter  our  best    consideration,  we    are    unable  to  hold  that 


(^)  96  P.  a.,  1894.  (»  }11P.B^  1895. 
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the  suit   18  one   for  a   Revenne  Court.     The  important    TTOtrlg 
in  Section  77  (3)  of  the  Tenancy  Act  are  : — 

"  The  following  soitB  flhall  be  instituted  in  and  heard  and 
"  determined  by  Revenue  Courts,  and  no  other  Court  shall 
"  tak^  cognizance  oj  any  dispute  or  matter  with  respect  to  which 
**  any  such  suit  might  he  instituted  : —         ***** 

"  (d)  Suits  by  a  tenant  to  establish  a  claim  to  a  right 
of   occupancy." 

With  this  we  must  road  Section  100  (1)  (a)  of  the  Act 
which  sets  forth  thus  the  circumstances  in  which  a  Civil  Court 
shall  refer  the  question  of  jurisdiction  to  this  Court  ;  that  is  to 
say— 

"  100  (1).     In  either  of  the  following  cases,  namely  : — 

"  (a)     If  it   appears  to  a   Civil  Court   that  a   Court   under 
"  its  control  has  determ^ined  a  suit  of  a  class  mentioned  in  Section 
"  77  which    under  the    provisions  of   that  section   should  have 
"been  heard  and  determined  by  a  Revenue  Court." 

It  is  settled  law  that  ordinarily  indeed,  virtually  always, 
the  jurisdiction  is  determined  by  the  plaint  and  the  allegations 
of  plaintiff,  and  that  in  this  connection  the  pleas  of  the  defendants 
are  immaterial.  Here  plaintifE's  case  as  put  by  him  is  cleai'ly  of 
civil  nature— taken  by  themselves,  his  allegations  can  be  brought 
within  no  clause  of  Section  77  of  the  Tenancy  Act.  Thus  the 
suit  as  laid  is  not  a  revenue  suit.  But  it  is  suggested  that  the 
words  in  clause  (3)  of  the  Section,  which  we  have  underlined 
above,  prevent  the  Civil  Court  from  taking  cognizance  of  the 
claim  of  defendants  to  occupancy  rights,  and  so  the  suit  must 
go  to  a  Revenue  Court  for  trial.  In  our  opinion  this  is  unsound. 
We  agree  that  the  occupancy  rights'  question  cannot  properly  be 
heard  and  determined  by  a  Civil  Court,  but  in  our  opinion  the 
result  of  this  is  not  that  the  fundamental  rule  stated  above  as 
to  the  materials  a  Court  should  look  at  in  determining  the 
question  of  jurisdiction  should  be  departed  from,  bnt  that  the 
Civil  Court  should  simply  ignore  the  plea  which  under  the  law 
it  cannot  take  cognizance  of  ;  and  the  wording  of  Section  100  (1) 
(a)  quoted  above  confirms  this  view,  inasmuch  as  it  does  not 
contemplate  transfer  of  a  decree  from  a  Civil  Court  to  a  Revenue 
Court  unless  the  suit  itself  was  one  that  should,  under  Section 
77,  have  been  heard  and  determined  by  the  latter  kind  of  Court. 
We  are  also  supported  in  our  view  by  the  two  rulings  noted 
above. 


Pkbv.   1007.     J 
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No  donbl  the  result  at  first  sight  is  somewhat  anomalous, 
for  it  is  this  that  defendants*  sole  plea  is  ruled  out  and  plaintiff 
(presumably)  must  succeed,' while  defendants  are  left  to  sue  in 
a  Revenue  Court  separately  for  establishment  of  their  alleged 
statiis.  Whether,  having  sucaeeded  there,  they  could  by  any 
process  get  the  decree  in  the  Oivil  suit  cancelled  or  not,  or  oould 
recover  from  plaintiff  any  sums  paid  by  them  under  that  decree 
is  not  for  us  to  say.  Nor  need  we  say  whether  the  proper 
course  for  the  Oivil  Court  in  a  case  like  thip  is  to  keep  the  suit 
pending  until  the  Revenue  Court  has  decided  the  question  of 
occupancy  rights.  Whether  defendants  have  a  remedy  or  not,  is 
not  for  us  to  decide  here.  Even  if  they  haye  not,  the 
circumstance  cannot  affect  the  question  of  jurisdiction  now 
before  us. 


I 


For  these  reasons  we  must  decline  to  pass  the  oi-der 
suggested  by  the  learned  District  Judge.  He  should  hear  the 
appeal  according  to  law,  bearing  in  mind  that  defendants'  plea 
as  to  occupancy  rights  must  be  ignored.     Papers  returned. 


No.  25. 

Before  Mr.  Justice  Jolmatone. 

BISHAMBAR  DAS  AND  OTHERS,— PETITIONERS, 

Versus 

UDHO  RAM  AND  OTHERS,— RESPONDENTS. 

Civil  Revision  No.  198  of  1905. 

C'tiii  trucedure  Coda— Execution  of  decree— Appeal  under  Section  bS8 
(16),  Civil  Procedure  Code—Sections  311,  312,  Civil  Procedure  Code. 

Held,  that,  where  au  auction  sale  under  a  decree  has  been  coulirmed 
under  Section  3 12,  Civil  Procedure  Code,  in  the  absence  of  objection  under 
Section  311,  and  au  application  to  set  aside  the  sale  has  been  thereafter  put 
in  and  dismissed  for  default,  and  a  further  application  asking  (a)  that  the 
dismissed  application  be  restored  to  tne  file  or  (6)  that  the  application 
be  treated  as  a  fresh  application  or  (c)  as  a  petition  for  review  of  tbe 
order  dismissing  the  first  application,  has  been  also  dismissed,  no 
appeal  lies  against  either  of  the  orders  of  dismifisal,  neither  of  which  comes 
under  Section  588  (16),  Civil  Procedure  Code,  or  is  an  order  under  Section 
312. 

Meld,  also,  that  it  is  illegal  for  a  Court  to  set  aside  a  sale  by  auction 
under  a  decree  and  then  without  further  proclamation  and  a  further  regular 
Biilt»  to  Mil  th*  property  to  tha  dscffee'>holder  (or  amy  otlit)!'  piNMon). 


Bbvibiom  Side. 
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Petition   for  revision   of   the    order  of    K.    B.  Sheikh     Khuda 
Bakhsh,  District  Judge,  Gurdaspur,  dated  19th  October  1904. 

Sukh  Dial,  for  petitioners. 
GuUu  Ram,  for  respondents. 
The  judgment  of  the  learned  Judge  was  as  follows  : — 

22nd  Octofter  1906.  Johnstone,  J. — In  this   case    an   application  was  made    on 

8th  November  1902  by  Sipahi  Mai,  decree-holder,  for 
attachment  of  house  property  belonging  to  his  judgment- 
debtor,  Abdul  Rabim,  minor.  The  decree  was  a  small  one, 
and  it  was  ruled  by  the  Court  that  the  property  named 
was  of  unnecessarily  high  value,  and  therefore  one  house 
was  attached,  which  was  proclaimed  and  pat  up  to  auction 
and  bought  by  Bishambar  Das,  petitioner,  on  13th  May 
1904.  On  16th  May  the  decree- holder  oifered  Rs.  250  b.y 
application  and  on  31st  May  one  Kanhaya  offered  Rs.  300. 
The  sale  came  on  for  confirmation  on  16th  June  1904, 
decree-holder  withdrawing  his  offer,  and  it  was  confirmed 
under  Section  312,  Civil  Procedure  Code,  in  the  absence  of 
objection  under  Section  311.  Next  day  objections  were  put 
in  on  behalf  of  the  minor  who  asked  for  re-sale.  This 
application  -was  dismissed  for  default  on  30th  June  1904. 
On  1st  July  1904  application  was  made  on  behalf  of  the 
judgment-debtor  asking  (a)  that  the  dismissed  application 
be  restoied  or  (6)  that  this  be  treated  as  a  fresh  appli- 
cation to  set  aside  the  sale  or  (c)  that  this  be  treated 
as  an  application  for  review.  The  execution  court  on 
9th  August  1904  rejected  the  application,  and  the  judg- 
ment-debtor appealed  against  this  rejection  to  the  District 
Judge  who  ruled  that  the  second  application  aforesaid  could 
have  been  considered  to  be  an  application  for  review  of 
the  order  passed  on  the  first  application ;  that  the  procla- 
mation of  sale  was  irregular  j  that  loss  has  been  caused  to 
the  judgment-debtor,  and  that  an  appeal  lay  under  Section 
588  (16)  read  with  Section  312,  Civil  Procedure  Code. 
The  learned  District  Judge  then  allowed  the  appeal,  set  aside  the 
sale^  accepted  an  offer  of  Rs.  302  from  the  decree-holdei 
without  apparently  referring  to  the  auction  purchaser  ail 
all,  and  sanctioned  sale   accordingly. 

The  auction -purchaser    applies    here    for   revision,    and 
feel     constrained     to    allow     the   petition,   much    as   I  would 
like   to   see    the    minor     judgment-debtor  get   a    good    pric 
for  tbe    property.  In   the    first  place,  the    District    Jadge*i 
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action  in  setting  aside  the  sale  and  then  proceeding  to  sell 
tho  property  to  decree-holder  without  fresh  proclamation 
was  wholly  illegal.  In  the  next  place,  I  can  find  no  in- 
dication tbqt  the  proclamation  of  the  sale  wnq  irregular. 
But  the  most  important  point  after  all  is  that  Da  appeal 
ky  to  tho  District  Judge  against  either  the  order  of  30th 
Jane  or  that  of  9th  Aagust  1904.  These  orders  were  not 
P'\S8ed  under  Section  .312,  Civil  Procedure  Code.  The  only 
order  under  that  section  was  passed  on  l5th  June  1904 
confirming  the  sale.  Against  that  order  no  douht  an  appeal 
lay  to  the  District  Judge,  but  no  such  appeal  has  been 
preferred.  The  .ipplications  of  16th  June  1904  and  1st 
July  1904  were  not  applications  under  Section  311,  Civil 
Procedure  Code,  at  all,  as  they  both  followed  the  order  of 
confirmation  of  sale.  They  could  at  best  have  been  taken  as 
applications  for  review  of  (ho  aforesaid  order  of  confirmation. 
The  District  Judge  seems  to  think  that  he  was  authorized 
to  interfere  on  the  appellate  side  because  the  second  applica- 
tion might  have  been  treated  as  a  petition  for  review  of  the 
order  on  the  first  application  ;  but  this  is  clearly  wrong,  as  no 
appeal  lies    against  an  order  refusing  to  review. 

For  these  reasons  I  hold  that  the  District  Judge  has  acted 
without  jurisdiction,  and  I  allow  this  petition  and  set  aside  the 
District  Judge's  final  order  and  proceedings  generally,  and 
restore  the  order  of  the  Mnnsiff.  Respondent  will  pay  petitioner's 
costs. 

Application  allowed. 

No.  26. 

Before  Mr.  Justice  Chatterji,  CLE.,  and  Mr,  Justice 

Battigan. 

THAN  SINGH,- (Plaintiff),— APPELLANT, 

Versus 

TARA  SINGH  AND  OTHERS,-(Defendants),—  J  Appellate  Side. 

RESPONDENTS. 

Civil  Appeal  No.  592  of  1903. 

Custom — Tre-ewption — Pre'emption  on  sale  of  house  property— HohaMa 
['arachian  in  the  city  of  Rawalpindi — Relevancy  of  instances  decided 
on  admission  alone. 

Found   that  the  custom   of  pre-emption  in   resppc*;  of   snles  of  house 
property  based  on  vicinage  exists  in    mo^iaKz  Parachian  otherwise  known 
as  mohalla  Matta  or  Waris  Khan  in  the  city  of  Rawalpindi. 
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The  cases  in  which  the  right  is  claimed  and  decreed  on  admission 
alone  are  instances  of  the  right  being  exercised  within  the  meaning 
of  the  Evidence  Act  and  are  therefore  relevant  as  k)  the  existence  of 
the  custom. 

Further  appeal  from   the  decree  of  W.  Ohevts,  Esquire,  Divisional 
Judge,   Rawalpindi   Division,   dated  Mth  March  1903. 

Beechey   and  Nauak  Cband,  for  appellants. 
Muhammad  Sha6,  for  respondents. 

The  judgment  of   the   Court    was  delivered  by 

I7th  Novr.  1906.  Chatteuji,  J. — This  is  a  suit  for  the  pre-emption  of  a  house 

in   the   city  of   Rawalpindi    in    which    the    Courts   below   have 
differed   in   opinion    as    to  the   existence    of    the   custom. 

The  Divisional  Judge  holds  that  the  sub-division  of  the 
city  in  which  the  house  is  situate  is  mohalla  Parachian 
otherwise  called  nwhalla  Matta  or  "Waris  Khan,  and  that 
it  extends  from  S  rd^r  Sujan  Singh's  house  on  the  west  to 
the   Murree  Road  on  the  east. 

On  this  point  the  parties  are  agreed  in  this  Court  and 
respondents  '  counsel  has  raised  no  objection  to  the  finding 
of  the  Divisional  Judge. 

The  only  question  then  for  determination  is  whether  by 
the  custom  of  the  locality  the  right  of  pre-etaption  is  proved 
to  exist.  Seven  oases  were  relied  on  by  the  plaintiff  which 
are  noticed  and  discussed  in  the  judgment  of  the  Divisional 
Judge,  pages  10  and  11  of  the  printed  paper  book.  Of 
these  No.  6  is  clearly  irrelevant  and  was  not  referred  to 
in  the  argument. 

In  the  first  Court  the  plaintiff  raeationed  another 
instance  which  appears  to  have  been  cited  by  the  defendant 
as   well   in   which   the   claim   was    dismissed. 

It  is  No.  1  for  the  defendant  mentioned  in  page  11  of  the 
printed  judgment  of  the  Divisional  Judge,  Of  these  the 
Divisional  Judge  held  that  Nos.  1,  3,  4  aud  7  were  cases 
in  the  mohalla  and  so  also  No.  1  cited  for  the  defendant. 
He  holds  that  No.  2  which  corresponds  to  No.  5  of  the 
first  Court  did  not  belong  to  the  mohalla  and  excluded 
it  from  consideration.  The  Subordinate  Judge  of  Rawalpindi  in 
whose  Court  the  case  was  first  tried  does  not  refer  to  it  as 
one  of  the  cases  the  locality  of  which  was  shown  to  him 
when  he  inspected  the  spot,  and  it  is  not  marked  in  his 
sketch  map.     We  therefore  exclude  it  from  consideration  without 
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going  into  the  rfisputed  point  whether  Jhangiwala  mohalla 
and  mohnlla  Parachian  are  identical.  No.  5  which  is  No.  2 
of  the  first  Court  is  also  exclnded  by  the  Divisional  Judge 
as  it  is  in  mohalla  Saidpnri,  but  it  is  shown  in  the  first 
Court's  map  and  some  of  the  defendants'  witnesses  admitted, 
it  to  be  in  mohalla  Paiachian.  In  the  map  mohalla  Said- 
pnri commences  to  the  north  of  ibis  house.  We  hold 
therefore  that  this  is  an  instance  in  the  sub-division  in 
which  the  disputed  house  is  situate.  Case  No.  II  cited  for 
the  defendants  was  also  a  case  from  this  mohalla  according 
to  the  finding  of  the  Divisional  Judge,  but  the  Courts  which 
decided  it  held  the  house  then  in  suit  to  bo  situate  in 
mohalla  Waris  Khan  which  they  found  was  distinct  from 
mohalla  Parachian  and  not  to  be  governed  by  instances  in 
the  latter  mohalla  and  dismissed  the  claim  on  that  ground. 
The  Chief  Court  was  unable  to  interfere  with  the  finding 
on  the  revision  side  and  refused  to  allow  the  point  to  be 
raised  before  it  that  ihe  two  'mohallas  were  identical.  This 
case  should  be  excluded  from  consideration  both  because  it 
proceeded  upon  an  erroneous  conception  relating  to  mohalla 
Waris  Khan  and  because  if  we  take  the  judgments  as 
they  stand  npon  the  findings  arrived  at  in  that  case,  mohalla 
Waris  Khan  was  distinct  from  mohalla  Parachian. 

There  are  thus  five  cases  in  this  sub-division  which 
appear  to  be  in  point,  vtz..^  Noa.  1,  .S,  4,  5  and  7  of  the 
Divisional  Judge  cited  for  the  plaintiff  and  No.  1  cited  by 
the  defendant.  Nos.  4  and  5  were  decided  on  compromises 
and  in  Nos.  3  and  4  relationship  was  put  forward  as  the 
ground  of  claim.  Chronologically  the  cases  may  be  arranged 
thus:  No.  8  in  1872,  No.  7  in  1881,  No.  4  in  1882,  No.  Sin 
1889,  No.  1  in  1893  and  No.  1  for  defendant  in  1897.  In 
Nos.  1  and  7  for  plaintiff  the  custom  of  pre-emption  was 
decided    but   was    found   to   exist   after   inquiry. 

In  case  No.  7  reference  is  made  to  four  precedents  in  Courts 
in  two  of  which  the  custom  was  found  to  exist  and  in 
tv»o  there  were  confessions  of  judgment  and  in  all  four 
decrees  were  given  to  the  plaintiff.  The  Divisional  Judge  says 
that  from  the  evidence  given  before  the  Court  (Mr.  Johnston, 
Assistant  Commissioner)  one  case  was  from  the  Telis  mohalla. 
This  is  not  very  material  as  it  was  a  fifth  case,  and  exclud- 
ing it  there  still  remain  the  four  cases  mentioned  by  Mr. 
Johnston  in  which  deci-ees   were  given,  though   in  two   on  con- 
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fessions   of   jadgment.      Thus    there,    are     afc    least    eight  cases 
in  this   mohalla   between    1872   to    1897, 

As  regards  confessions  of  judgment  and  admissions 
they  are  of  course  of  much  less  value  than  contested  cases 
properly  decided  where  custom  has  been  found  to  exist 
after  due  inquiry,  but  as  observed  in  several  judgments  of 
this  Court  such  admissions  are  not  irrelevant  and  by  no 
means  valueless  as  they  may  proceed  from  the  consciousness 
of  the  existence  of  the  right  and  the  hopelessness  of  contesting 
it,  see  Bamjas  v.  Bura  Mai  (^),  Tngga  v.  Allah  Bukhsh  (*), 
and  Muhammad  Nawaz  Khan  v.  Mussammat  Boho  Sahib  (^), 
and  other  cases  dealing  with  the  weight  to  be  attached 
to  admissions.  Each  case  must  be  decided  on  its  own 
facts.  Here  it  does  not  appear  that  there  were  any 
special  reasons  for  the  admissions  made  or  to  detract  from 
their  value.  We  think  therefore  that  these  cases  should  be 
taken  into  consideration  in  disposing  of  the  question  of  the  exist- 
ence of  the  custon  which  wo   are  considering. 

The  net  result  is  that  in  this  mohalhi  there  have  been 
within  twenty-five  years  after  1872  nine  cases  in  which  the 
right  has  been  affirmed  directly  or  indirectly.  In  four,  viz., 
Nos.  I  and  7  of  the  Divisional  Judge  and  in  two  mentioned 
in  the  latter  case  decrees  were  passed  affirming  the  right 
after  inquiry  and  in  three,  viz..  No.  5  of  the  Divisional  Judge 
and  two  cases  mentioned  in  No.  7  decrees  were  passed  on 
confessions  of  judgment.  In  one,  viz.,  No.  4  of  the  Divisional 
Judge,  plaintiff  gave  up  his  claim  on  receiving  consideration 
and  in  No.  3  a  decree  was  passed,  but  it  was  a  sale  by  a  widow 
though  only  pre-emption  was  claimed.  These  two  cases  at  least 
indirectly  affirm  the  right.  In  regard  to  the  last  case  it 
should  not  bo  forgotten,  that  the  approved  view  of  pre- 
emption is  that  it  is  -the  last  means  by  which  the  heirs  cal 
retain  the  property  alienated  and  though  this  apphes  mostly 
to  agricultural  land  yet  pre-emption  based  on  relationshi| 
in  cities,  though  rare,  is  not  unknown  and  was  commonlj 
claimed  in  the  early  days  of  British  rule.  However  th^ 
may  be,  we  think  there  can  be  no  rational  doubt  the 
these  cases  show  that  tbero  is  a  preponderance  of  opinio| 
^modg  the  residents  of  mohalla  Parachian  or  Matta  anc 
those   acquainted   with  its    customs    that   the  custom   of   pre 

(')     42  P.  B.,  1905.  (»)     69P.  B.,  1901. 

(»)    44  P.  R.,  1903. 
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emption  based  on  vicinage  does  exist  in  the  mohalla  and 
that  the  general  trend  of  judicial  opinion  has  been  in  the 
same  direction.  Moreover  where  the  right  of  pre-emption 
is  shown  to  exist  there  is  ex  necessitate  ret  a  prepumption  in 
favour  of  vicinage  (JJliaudhri  Khtin  Singh  v.  Mussammat  Taj 
Bihi  (^),  at  page  219).  The  mohnlln  is  an  old  one  and  not 
a  new  extension  of  the  city  of  Rawalpindi,  and  the  city 
itself  is  largely  Muhammadan,  and  therefore,  presumably, 
saturated  with  Muhammadan  ideas.  Cases  from  other  mohallas 
of  the  city  have  not  been  produced  but  there  is  no  necessity 
to  go  into  them  as  at  least  they  would  be  merely  relevant 
and  not  be  direct  proof  of  the  existence  of  the  cuptom  in  this 
mohalla.  The  cases  cited  for  the  defendant  are  not  in  point 
and  the  Divisional  Judge  shows  that  case  No.  II  was 
decided  on  a  misconception  as  to  the  locality  of  the  disputed 
house. 

We  are  of  opinion  on  the  whole  therefore  that  the  existence 
of  the  custom  of  pre-emption  in  this  mohalla  Parachiau,  Matta 
or  Waris  Khan  is  suflBcieuHy  proved  and  that  the  Divisional 
Judge  has  erred  in  holding  otherwise. 

We  accept  the  appeal  and  restore  the  decree  of  the 
first  Court  with  costs  in  all  the  Courts.  The  plaintiff 
will  deposit  the  purchase  money  in  Court  within  sixty  days 
from  this  date  failing  which  his  suit  shall  stand  dismissed 
with  costs. 

Appeal  allowed. 


No-  27. 

Before  Mr.  Justice  Chatterji,  CLE.,  and  Mr. 

Justice  Uattigan. 

ISHWAR  DAS,— (Plaintiff),— APPELLANT, 

Versus 

DUNI  CHAND  AND  OTHERS,— (Defendants),-. 
RESPONDENTS. 
Civil  Appeal  No.  1308  of   1906. 

Custom — Pre-em'ption—Pre-em'ption  on  sale  of  agricultuial  land  on 
ground  of  vicinage — Civil  Station  of  Amritsar. 

Held,  that  the  custom  of  pre-emption  in  respect  of  sale  of  agricultural 
land  by  reason  of  vicinage  in  the  Civil  Station  of  Amritsar  had  not  been 
established. 


Appellatb  Sidk. 


(0     83  p.  B.,  1888. 
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Further  appeal  from  the   decree  of  J.  G.  M.  Bennie,  Esquire,  Addi- 
tional Divisional  Judge,  Amritsar  Division,  dated  9th  June  1904. 

Gurcbarn  Singh,  for  appellant. 

Laksbmi  Narain  and  Bakbsi  Sohan  Lai,  tor  respondents. 

The  judgment  of  the  Court  was  delivered  by 
6<A  Deer.  1906.  Chatterji,  J. — The   matennl    fiicts  of  this  case  are  given  in 

the  lower  Court's  judgments.  The  land  in  suit  is  situate  in  the 
Civil  Station  of  Amritsar  and  in  Tukra  No.  6  in  the  revenue 
records.  Both  plaintiff  pre-emptor  and  the  defendant  purchaser 
own  lands  in  the  same  tukra,  bat  plaintiff's  land  is  adjacent  to  the 
land  sold,  and  it  is  further  stated  that  while  this  is  agricultural 
land  that  belonging  to  the  vendee  is  building  land. 

There  is  no  evidence  whatever  regarding  any  custom  bearing 
on  the  right  of  pre-emption,  and  it  is  admitted  that  the  land  is 
within  the  limits  of  a  municipality.  The  adjacency  of  the 
plaintiff's  land  goes  for  nothing,  and  if  the  land  in  suit  is  held  to 
be  within  the  limits  of  a  town  as  the  lower  Courts  held  the 
plaintiff's  claim  fails,  and  has  been  rightly  dismissed  by  them. 

The  only  case  in  which  plaintiff  can  succeed  is  if  the  land  is 
decided  to  be  situate  in  a  village  and  defendant  held  not  to  be  a 
landowner  because  his  land  is  building  land  while  the  disputed 
laud  and  plaintiff's  other  lands  are  agricultural  land.  The  evidence 
absolutely  fails  to  show  that  the  lands  in  Tukra  No.  6  are  situate 
in  a  village  or  belong  to  a  village  community.  All  we  know  is 
that  Amritsar  is  described  as  a  mauza  and  the  lands  are  entered 
in  the  Revenue  Records  in  tukras  of  which  Tukra  No.  6  is  the 
one  whif.h  contains  the  disputed  land  with  lands  of  the  parties. 
We  cannot  on  this  meagre  information  hold  that  Tukra  No.  6  is 
situate  in  a  village  and  that  the  owners  are  members  of,  or 
belong  to  a  village  community.  The  indications  are  quite 
the  contrary  and  tukra  is  entered  in  the  column  of  *^patti"  aiid 
the  revenue  of  each  is  separate.  We  accept  the  reasoning  used  in 
Ram  Narain  Singh  v.  Seivak  Bam  (^),  to  indicate  what  is  a  village 
or  a  village  community.  On  the  evidence  adduced  it  is 
impossible  to  come  to  a  finding  in  plaintiff's  favour  on  this  point, 
and  there  is  no  ground  for  ordering  a  further  inquiry. 

As  far  as  one  can  gather  frorii  the  undisputed  facts  (1)  that 
Amritsar  is  a  large  town  and  (2)  that  the  land  in  suit  is  situate 
within  the  limits  of  the  municipality  of  that  town  the  case 
would  appear  to  be  governed  by  Section  11  of  the  Punjab  Laws 
Act  under  which  plaintiff  has  no  claim. 

C)    21  P.  B.,  1906. 
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On  the  other  point,  whether  defendant's  land  being  building 
land  he  shoald  be  held  not  to  be  a  landowner  within  the 
meaning  of  clause  (d)  of  Section  12.  The  view  taken  of  the 
meaning  of  land  in  this  section  in  Haidar  v.  hhwar  Ban  (*) 
commends  itself  entirely  to  our  judgment.  Nor  is  it  clear  that 
defendant's  land  cau  be  absolutely  excluded  from  the  category  of 
agricultural  land  iu  the  ordinary  sense  of  the  term.  If  therefore 
Araritsar  is  a  village  and  tukra  corresponds  to patti  or  sub-division 
of  a  village  we  think  both  parties  are  equally  landowners  in  the 
patti  and  their  rights  equal,  so  that  plaintiff  has  no  priority  of 
claim.  It  is  not  shown  that  defendant  vendee's  land  is  not 
assessed  to  revenue  and  evea  if  it  is  not  so  assessed  he  would 
still  be  a  landowner  in  the  (so  called)  village,  Jasmir  Singh 
V.  Hahmatulla  (2). 

It  would  thus  seem  clear  that,  even  on  the  assumption  that 
Amritsar  is  a  village  within  the  meaning  of  Sections  10  and  12  of 
the  Punjab  Laws  Act,  plaintiff's  claim  cannot  succeed.  We  have 
said  already  that  there  is  every  indication  that  Amritsar  is  a 
town  and  the  locality  of  the  land  is  situate  within  the  limits  of  a 
town,  and  that  as  there  is  no  proof  of  custom  in  plaintiff's  favour 
the  claim  is  not  tenable  under  Section  11  of  the  Act. 

Phallu   V.  Mukarrab  O,  and  Jasmir  Singh  V.  Eahmatulla  (^)f 
have  no  bearing  on  this  case  with  reference  to  its  facts. 
We  accordingly  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 

No.  28. 

Before    Mr.    Justice   Chatterji,    C.I.B.,   and  Mr.   Justice 

Rattigan. 

GANGA  RAM  AND  OTHERS,— (Plaintiffs),— 
APPELLANTS, 

Versus 


I 


ABDUL  RAHMAN  AND  OTHERS,- (Defendants),— 
RESPONDENTS. 


Appblutb  Sidh. 


Civil  Appeal  No.  1184  of  1905. 

Civil  Procedure  Code,  1882,  Section  43 — Mortgage— Separate  covenants 
for  the  payment  of  principal  and  interest— Distinct  causes  of  action- 
Competency  of  mortgagee  to  institute  separate  suits  for  principal  and 
interest  xuhen  both  have  fallen  due — All  claims  on  same  cause  to  be 
included. 

Held,  that  when  under  a  mortgage  bond  both  principal  and  interest 
have   become  due,   the  mortgagee   must  sue  for  both   together  ;  other. 

(')     22  P.  R.,  1906.  (»)  7  P.  R.,  1896. 

(»)  153  P.  B.,  1888. 
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wise  he  will  be  debarred  under  Section  43  of  the  Code  of  Civil 
Procedure  from  claiming  in  a  subsequent  suit,  what  was  not  claimed 
in  the  prior  suit. 

The  principle  of  Section  43  is  that  where  several  breaches  of 
covenants  mad  i  under  one  contract  have  occurred  the  cause  of 
action  of  the  various  breaches  merges  into  one  and  renders  it  obligatory 
upon  a  plaintiff  to  include  all  claims  to  which  ho  is  entitled  under 
his  contract   in   one   action. 

First  appeal  from   the   decree  of  Oavtain  A.   A.   Irvine,    District 
Judge,  Simla,  dated  2^tli  July  1 905. 

Gouldsbury,  for  appellants. 

K.  0.  Ohatterji,  for  respondents. 

The  judgnaent  of  the  Court  was  delivered  by 

lit  Beer.  1906.  Ohatterji,  .T.^The  material   facts  of   this  case  are  briefly 

these.  On  llfch  August  1897  the  dofendaats-respondents 
executed  a  mortgage  of  certain  house  property  in  Simla 
for  Rs.  6,000  in  favour  of  the  plaintiffs  appellants  on  the 
following    terms. 

The  mortgagors  were  to  remain  in  possession  but  to 
pay  15  per  cent,  per  annum  interest  on  the  mortgage  money 
and  to  make  payments  of  amount.^  due  for  the  same  in 
October  and  .June  during  the  currency  of  the  mortgage, 
the  first  piiyment  being  made  in  October  1897  and  the 
next  in  June  following.  If  instalments  of  interest  were  not 
paid  at  the  stipulated  time  compound  interest  would  run 
at  the  same  rate.  The  principal  of  the  mortgage  money 
was  to  be  paid  in  half-yearly  instalments  of  Rs.  600 
each,  commencing  from  June  1898.  If  two  successive 
instalments  of  the  principal  were  in  arrears  or  if  the  last 
instalment  was  not  paid  in  full  the  plaintiffs  mortgagees  were 
to  be  at  liberty  to  realize  the  whole  sum  due  to  them 
from  the  mortgaged  property  or  other  property  of  the  mort- 
gagors. 

The  mortgagees  were  to  be  at  liberty  to  sue  for  unpaid 
interest  or  compound  interest  after  due  date,  or  to  sue  for  the 
same  along  with  the  principal. 

The  mortgage  was  for  oae  year  certain  after  which  mort- 
gagors were  to  be  at  liberty  to  repay  the  mortgage  debt  in  whole 
or  in   part  if   they  were  so  disposed. 

It  appears  that  certain  payments  on  acoount  of  interest 
were  made  but  none  towards  the  principal  the  whole  of 
which     remained    outstanding.      Plaintiffs    brought     a    suit 
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for     the    interest     due   to     them   on     28rd    August     1904-,    juid 
obtained     a  decree.     They  bronght    the    present   suit  tor   the_ 
principal  and  sabsequent  interest  on  17th  April  1905. 

The  defendants  pleaded  inter  alia  that  suit  was  barred 
by  Section  43  of  the  Cede  of  Civil  Procedure  in  consequence 
of  the  present  claim  not  having  been  included  in  the 
previoae  suit.     ThHr  other  pleas  need  not  be  recited  here. 

The  District  Judge  of  Simla  who  tried  the  suit 
upheld  the  objection  and  dismissed  claim  as  barred  by 
Section  43,  Civil  Procedure  Code,  and  this  is  the  only 
point  raised  in  the  present  appeal.  The  case  has  been 
fully  argued  and  a  mass  of  authorities  has  been  quoted 
on  both  sides. 

Section  43  requires  "  that  every  suit  shall  include  tbo 
"  whole  of  the  claim  which  the  plaintiff  is  entitled 
"  to  make  in  respect  of  the  cause  of  action  "  ,  and  furthei- 
provides  that  "  if  a  plaintiff  omits  to  sue  in  respect  of  *  * 
"  any  portion  of  his  claim,  he  shall  not  afterwards  sue  in 
"  respect  of  the  portion  so  omitted     *     *     .  " 

The  term  "  cause  of  action  "  has  been  nowhere  defined 
in  the  Code,  and  the  superior  courts  in  India  have  there- 
fore derived  it^s  meaning  from  extraneouL'  sources  coupled 
with  the  context  of  the  sections  in  which  it  has  been 
used.  The  ordinary  and  most  comprehensive  sense  in  which 
it  is  uuderstood  in  England  includes  every  fact  which  is 
material  to  be  proved  to  entitle  the  plaintiff  to  succeed 
and  every  fact  which  the  defendants  would  have  the 
right  to  traverse  (Cook  v.  Gill  (i),  Read  v.  Browne  C)). 
Their  Lordships  of  the  Privy  Council  have  declared  it 
to  have  reference  to  the  grounds  set  forth  in  the  plaint 
as  constituting  his  right  to  sue  or  in  other  words  the 
media  on  which  plaintiff  asks  the  Court  to  arrive  at  a 
conclusion  in  his  favour  (Chandkour  v.  Pirtap  Singh  (3)). 
In  Haramaire  Dossi  v.  Hari  Gharan  Chowdhri  (*),  it  was 
held  that  for  purposes  of  Section  26  of  the  Code,  "  cause 
of  action "  means  merely  the  facts  constituting  the  infringe- 
ment of  the  rights  of  the  plaintiffs  and  not  also  those 
constituting  their  right.  But  there  is  a  consensus  of  opinion 
that    it  has    the     wider     signification    in     Section    43.     Musti  v. 


O)  L.  B.,  Vm  C.  P.,  107.  (»)  L.  B.,    15  /.  A.,  156., 

(»)  L.  B.,  XXn  Q.  B.  D.,  128.  (*)  /.  L.  R.,  XXII  Calc,  833, 


j^],Q  CIVIL  JUUliMENTS- No.  25.  [Record 

Bholarom  (^),  Behari  Lai  v.  Toke  Ham  (2),  R„m  Pershad 
V.  SucM  Dost  (^),  Nawab  Muhammad  Kahir  Khan  v.  Mussammal 
Bhag  Bhari  (*).  The  mortgage  deed  appears  to  create  the 
foHowlng  primary  rights  of  the  plaintiffs  against  the  defen- 
dants and  the  corresponding  obh'gatious  on  tVe  pait  oi  tht 
latter. 

(A)  As  respects   the  principal— 

(i)  That   it    was    to   be  paid   in    six-monthly    instftlmenif 

of  Rs.  600  each. 
(tV)  That  the  whole  was  payable  within  Sve  years. 
(tit)  That   if   two    instalaients     remained    in  arrears,  the 

whole     sum     outstanding     was     eh  im able     by    the 

plaintiffs. 

(B)  As  respects  interest. 

(i)  That  it  was  payable  at  15  per  cent,  per  annum  every 
six  months,  the  first  instalment  falling  due  in 
October   1897. 

(u*)  That  if  any  instalment  remained  in  arreais  ccmpound 
interest  was  to  be  paid  on  the  sanie  at  the  rate 
stipulated    for  the  simple   interest. 


When  the   first    suit  for   interest    was    brought   the    whol 
of    the    principal    had  fallen    due     under   the   contract,  all   the 
instalments  being  then  overdue. 


The  plaintiffs  contend  that  every  breach  of  the  i 
dividual  covenants  in  the  deed  gives  rise  to  an  independen 
right  of  action,  t.e.,  is  a  separate  cause  of  action,  and  they 
further  rely  on  the  express  provisions  in  the  deed  as  to 
their  being  able  to  sue  if  default  was  made  in  the  pay- 
me''t  of  interest.  The  following  authorities  were  cited  on 
theii' behalf :  Ram  Bhaj  v.  Devia  (^)  Jeshwant  Naruin  v.  VUhal 
IHvtkai  ("),  Badi  Bihi  v.  ^ami  Pillai  C),  Firupati  v.  Nara 
Sun  a  (8). 

The  last  case  may  be  disposed  of  in  a  few  words.  It 
was  ruled  in  it  that  when  a  suit  had  been  brought  for 
mesne  profits  of  certain  land  and  dismissed  o"  a  technical 
point,    a  subsequent    suit  for    possession  of  the    land  and  mesne 

('•)  I.L.  R.,  Xri  All.,  165.  («)  123  P.  JR.,  1881. 

( ^)  J.  L.  B.,  XXV  All.,  48.  (•)  /.  L.  R.,  XXI  Bom.,  267.    ' 

C)  (5  Calc.  W.  N.,  585.  (»)  /.  L.  R.,  XVfll  Mud.,  257. 

(*)  17  P.  R ,  1897.  ('^  /  L.  R.,  XI  Mad..  210. 
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profits  was  not  barred  by  Bection  43  of  the  Code.  It  was  held 
that  the  suit  .^or  mesne  profits  and  the  suit  for  ejectment 
were  not  based  on  identical  causes  of  action,  and  this  was 
the  view  taken  by  a  Fall  Bench  of  this  Court  (Raja  Bile  ram  a 
Singh  v.  Prah  Dial  (').  This  case  has  no  bearing  on  the 
question    before  us. 

In  Jeshwant  Narain's  case  it  was  held  that  the  breach 
of  a  covenant  in  a  mortgage  deed  to  pay  interest  each  year 
which  is  not  confined  to  the  fixed  period  of  the  mortgage 
is  distinct  from,  and  independent  of,  the  claim  of  the  mort- 
gagee to  recover  the  principal  sura  and  the  performance  of 
which  is  secured  in  si  different  manner  and  gives  rise?  to  a 
distinct  cause  of  action,  which  can  be  sued  upon  _^'ithout 
suing  for  the  principal,  and  a  decree  obtained  on  such 
bond  for  overdue  interest  does  not,  under  Section  4.S  of  the 
Civil  Procedure  Code,  •  bar  a  subsequent  suit  for  principal 
and  interest  by  sale  of  the  mortgnged  property.  The  mort- 
gage deed  which  was  for  a  term  of  five  years  was  dated 
24th  March  1873  and  there  was  a  stipulation  to  pay 
interest  jmd  the  mortgagee  was  given  the  right  to  take 
possession  to  secure  it,  the  mortgagee  undertakiig  to  pay 
the  surplus  if  anj  to  the  mortgagor.  In  1881,  tlie  plaintifF 
sued  for  arrears  of  interest  up  to  the  ci.d  of  1881  and 
got  a  decree.  In  1862  the  mortgagee  sued  for  the  principal 
and  remaining  interest  seeking  to  recf  vei  hrth  from  the 
sale  of  the  mortgaged  property  and  the  suit  was  held  not 
to  be  barred:  The  facts  of  this  case  are  materially  analogous 
to  those  of  the  present  one,  and  the  judgment  is  an 
authority  in  favour  of  the  plaintiffs.  We  f^hall  have  occasion 
to  refer   to   it  again. 

Bam  Bhaj  v.  Davia  (*)  and  Badi  Bihi  v.  Snmi 
Pillai  (^)  may  be  noticed  together.  In  both  these  were 
bonds  in  which  terms  were  fixed  for  payment  of  the 
principal  amounts  secured  by  them,  and  there  were 
stipulations  for  payment  of  interest  f.s  it  jicciutd  from 
time  to  time,  and  clauses  pioviding  tl  at  if  interest 
was  in  arrear  for  a  certain  time  the  principal  also  could  be 
claimed,  though  the  time  for  payment  fixed  in  the  bonds 
had  not  arrived.  Suits  having  been  brought  for  interest  fallen 
due,  subsequent  suits  for  the  principjil  ard  further  interest 
after    the    expiry    of  the  terms  for  payment    were    held    not  to 

(0  t29  P.  R.,  1889.  (8)  123  P.  R,  1881 

(3)  I.  L.  R.,  Xrlll  Mad.,  257. 
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be  barred.  It  was  ruled  that  suits  for  interest  could  be 
brought  under  the  terms  of  the  bonds  and  that  the  penal 
clauses  by  which  the  principal  became  payable  on  failure  to 
pay  interest  as  agreed  did  not  compel  the  plaintiff  to  sue  on 
such  defaults  as  no  one  is  bound  to  enforce  a  forfeiture.  This 
does  not  touch  the  question  before  us  and  the  principle  laid 
down  in  these  cases  is  beyond  qupstion.  It  must  be  conceded 
however  that  in  the  Punjab  case  the  first  suit  was  brought 
when  the  principal  of  the  bond  had  fallen  due  under  the 
agreement  without  reference  to  the  forfeiture  clause  on  non- 
payment of  the  intcirst  and  ft  was  ruled  that  the  claims 
under  the  first  and  (sen- 1 id  suits  were  based  on  distinct  causes 
of  action,  the  piaintifi  Laving  in  each  instance  sued  for 
the  whole  claim  arising  ex  una  ohligatione.  We  shall  return  to 
this  ruling  after  we  have  examined  all  the  important 
authorities  cited   by  counsel  to  notice. 

The  other  oases  quoted  for  the  appellant  need  not  be  men- 
tioned here  as  they  do  not  specially  touch  the  question  we  are 
considering. 

For  the  respondents  reference  was  made  inter  alia  to 
Duncan  Brothers,  Sfc,  v.  Jeetmall  Girdhari  Loll  (')  following 
the  opinion  of  Mr.  Justice  Wilson  in  Anderson  Wright  and 
Company  v.  Kalagoda  Surji  Nar.tin  (^).  In  these  cases  contracts 
of  sale  and  purchase  of  goods  had  been  broken  by  the 
purchaser  in  part  by  refusal  to  take  delivery  and  in  part  by 
refusal  to  pay  for  goods  delivered,  and  it  was  held  that  thei 
seller  was  debarred  by  Section  43  of  the  Code  from  bringing 
separate  suits  on  the  two  breaches,  his  claim  being  on| 
arising  out  of  the  same  can^e  of  action  and  based  on  on€ 
and  the   same  contract. 

In  Hikmat     Ullah  Khan,  ^c,   v.  Imam   All  and  cthen    (*1 
the   Allahabad    High  Court  held  that,  when    a  mortgage  dee^ 
])rovided  that  possession    was   to    be   given    that  the  mortgaj 
was    to   be   for  four   years     certain,   and   that  certain  interei 
should  be  payable  and   recoverable    from   the  profits    and  thfjj 
mortgagee  never  obtained   possession   but  sued    for  interest 
the  end  of  three  years   and    obtained    a   decree,    a  second    suif 
for  the  principal   instituted    after   the   expiry    of  the  term 
the     mortgage     was    barred.     The  Court   considered   that   the 
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only  cansc  of  action  of  tho  Srst  suit  was  the  non  delivery  of 
possession  and  that  plaintifF  had  no  other  for  the  second 
suit. 

In  a  recent  Madras  case  Ttangayya  Goundan  v.  Nanjappa 
Rao,  8fe.  (^),  the  plaintifFs  had  previously  sued  for  possession 
and  damages  for  breach  of  a  contract  for  the  sale  of  a  coffee 
(State,  and  their  Lordships  of  the  Privy  Council  held  that 
n,  snheeqneiit  sait  by  them  to  enforce  8peci6c  performfince 
of  the  contract  was  barred,  in  as  raach  as  the  contract  was 
the   only  cause   of  action  in  both  cases. 

In  a  still  later  chsc  in  Shan  Ma>j  im  Ptllat  v.  >hjed  Ghulam 
Ghosc  (2)  the  plaintiff  had  tiled  a  suit  under  a  rent-deed  for 
Rrrenrs    of   rrnt    for    Fasti    1306    and  got  a   decree,    and  it    was 

ruled  that  a  subsequent    snit   for  th(   rent  of  2?'rts^^■    130/)    under 

another  rent-deed  was  barred. 

The  Court  held  that  though  there  were  separate  rent- 
deeds,  the  cause  of  action  was  but  one,  vii.,  the  non-payment 
oT  rent  by  the  tenant  to  his  landlord. 

No  doubt  ovpry  breach  of  a  primary  right  gives  rise 
fo  a  cause  of  action,  and  thus  where  a  bond  besides  fixing 
a  date  for  the  payment  of  the  principal  stipulates  for  payment 
of  interest  in  d,  certain  manner,  the  non-payment  of  the  interest 
in  that  manner  creates  a  right  of  suit,  as  was  ruled  in  Ram 
Bh'ij  V.  Devia.  But  this  does  not  settle  the  further  question 
whether  when  r.everal  breaches  of  covenants  made  under  one 
contract  have  occurred,  suits  will  separately  be  on  the  several 
breaches.  In  such  a  case  there  appears  to  be  an  identity  of 
the  causes  of  action  of  the  several  suits  and  they  cannot  there- 
fore be  separately  brought.  Taking  the  comprehensive  defi- 
nition of  "  cause  of  action  "  in  Cooh  v.  Gill  and  the  other 
authorities  mentioned  before,  it  is  cleai'  that  the  contract 
has  to  he  mentioned  and  set  forth  in  every  case  and  its 
existence,  scope  or  validity  would  be  in  issue  or  material 
in  all  of  them.  In  Rangayya  Goundan *h  case  cited  supra, 
the  plaintiffs  had  the  right  to  possession,  as  well  as  to  com- 
pletion of  the  contract  of  sale  and  had  to  rest  their  claim 
for  relief  in  both  the  cases  they  instituted  on  the  contract, 
and  althougli  the  breaches  complained  of  were  different  it 
was  held  by  their  Lordships  of  the  Privy  Council,  this  did 
not   differentiate   their   causes   of   action    which    was    bat   one. 


(»)  .  L    fi,  tfa'  Me!.,  401.  (')      .  L.  R.,  XXVU  Mad.,  116. 
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viz.,  the  det'd  of  contract-  Their  Lordships  have  laid  down 
in  Surjonumi  Dye  v.  Saihinund  Mohapatti  (^),  that  "  ihe  fcerni 
'*  caose  of  action"  is  to  be  construed  with  reference  rather  to  the 
substance  than  to  form  of  action." 

To  take  the  line  of  irgnraont  followed  in  Bim  Bh'ij  v.  Devia  (^), 
when  the  defendants  failed  to  piy  interest  as  stipulated  in  the 
bond,  the  plaintifE  if  he  sued  as  soon  as  the  first  breach  occurred 
would  sue  for  the  whole  claim  ex  uni  obligatume,  but  if  a  second 
breach  also  occurred  at  the  time  of  suit,  the  plaintiff:  suing  for 
his  remedy  for  one  only  of  the  breaches,  could  not  be  said  to  do 
so  under  the  provisions  of  Section  43.  One  way  of  hjoking  at  the 
matter  is  that  at  tho  date  of  the  second  broach  the  right  of  action 
based  on  the  first  I'reach,  if  it  is  not  barred  by  limitation 
is  merged  in  that  arising  out  of  the  second  breach,  so  that  he  has 
but  a  single  claim  in  respect  of  his  cause  of  action,  viz..  the 
bond.  To  hold  that  each  breach  canstir.utea  a  cause  of  action 
which  subsists  independently  even  after  a  subsequent 
breach  has  occurred  would  be  putting  a  very  narrow  signi- 
fication on  the  expression  "  cause  of  action  "  mid  be  opposed 
to  the  view    of   the    Privy    Council   in     the    case   of   Surjomoni 

This  scheme  of  the  Code  is  at  all  events  against  any  such 
argument.  The  illustration  to  Section  43  sets  it  at  rest.  It 
contemplates  that  all  the  covenants  to  be  performed  under 
any  contract  before  the  suit  is  brought  are  to  be  treated  as 
joined  and  merged  into  one  by  the  contract  and  the  breach  of 
all  the  covenants  enforceable  before  that  time  deemed  as  one 
breach.  The  object  is  of  course  to  avoid  multiplicity  of  actions. 
A  running  account  not  consolidated  into  a  single  liability  by 
a  balance  struck  or  account  stated  is  deemed  to  be  a  single 
cause  of  action,  for  otherwise  a  separate  suit  might  be  brought 
on    each    item   of  the  account. 

Ram  Bhaj  v.  Devia  (^)  does  not  contain  anything 
militating  against  our  view  and  the  learned  reasoning  of 
Mr.  Justice  Rattigan  is  quite  compatible  with  it.  We  entirely 
agree  with  him  that  the  plaintiff  in  that  case  was  not  bound 
to  create  a  cause  of  action  by  enforcing  a  forfeiture,  but 
could  at  his  option  waive  it.  ihe  only  way  in  which  the 
judgment  seems  to  tell  in  favour  of  the  appellants  is  that 
the  claim  there  was  held  not  to  be  barred  and  was  decreed, 
thouf^h    the   facts    were    very    analogous    to  those   of   the  pre- 
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sent  cape.  The  plaintifF  brought  his  suit  for  interest  after 
the  principal  had  fallen  due  under  the  stipnl- tion  in  the 
bond  and  not  in  pursuance  of  the  penal  clause.  As  to  this 
wo  can  only  observe  that  the  learned  Judges  apparently 
did  not  advert  to  it,  and  that  their  reasoning^  nowhere 
is  based  on  it,  so  that  it  is  fair  to  assume  that,  had  they 
noticed  the  fact  they  probably  would  not  have  granttd  the 
plaintiff  a  decree. 

The     facts    of      Je&hwant   Narain's   case    are,     as     already 
observed,    also   simitar     to    those    of    the    present   one,    but    the 
judgment     does    not   notice     them,    though    the     reasoninj:     of 
the   learned     Judges   can    be    said    to   cover     them.    They   do 
not     expressly     mention    the   fact     that     the    mortgage     debt 
had    fallen   due      when     the  suit     for    interest   was   brought. 
The    learned  Chief   Justice   di-aws   a   distinction   in  favour    of 
allowing     the     claim     to    proceed    on    the     ground   that    the 
covenant  to  pay   interest,    which  was    not  confined    to  the    fixed 
period  of  the    mortgage,  was  dit^tirct  frr m,  ard  irdeperdent  of, 
the  claim    of  the  rroi  tgpgee    toiecoverthe    principal   num,    and 
its    porformance      was   secured    in    a     different    manner.   "  Its 
breach  "    *   *    he  says,  "  gives    i  ise  to  a  cause  of  action    which 
"  can  be   sued  upon    without  suing  for   the   principal.  "    If  the 

distiricti'n  is  well  founded,  which  is  not  very  clear  to 
our  minds,  the  case  is  not  on  all  fours  with  the  present 
case,  and  should  be  excluded  from  consideration.  The 
learned  Chief  Jadge  then  refers  to  covenants  to  pay  in- 
terest which  is  inserted  in  all  Well  drawn  English  mort- 
gage deeds  for  the  purpose  of  enabling  the  mortgagee  to 
sue  for  overdue  interest  without  calling  in  the  principal 
after  the,  date  fixed  for  the  payment  of  the  latter.  We 
have  considerable  diflBculty  in  following  this  argument,  for 
we  are  of  opinion  thnt  though  the  English  Law  on 
the  .subject  may  be  differcJit  (see  Dickinson  v.  Harrison  (*) 
and  Mugan  v.  Rowlands  (*),  there  is  no  means  in  India  of 
evading  the  provisions  cf  Section  43  bj  a  contract  in  direct 
(Outraveution  of  its  terms.  When  principal  and  inteiest  are 
both  due,  the  section  says  there  can  only  be  one  suit  for 
both.  This  cannot  be  over-ridden  by  an  agreement  between 
(he  debtor  and  the  creditor  that  separate  suits  might  be 
brought.  1  he  last  clause  ot  the  section  relating  to  collateral 
securities  which  introduced  an  innovation  from  the  pre- 
'x-isting    Indian  practice    founded    on      Kn^liah  Law   fully  illus- 

li.testhe    comprehensive    scope  of  its  provisions. 

(1)4  Price,  282.  (*)  L.  R.,  7  Q.  B.  />.,  493,  " 
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In  any  case  we  cannot  follow  this  authority  in  the  face 
of  the  other  rulings  we  have  cited  in  our  judgment  and 
particularly  those  of  their  Lordphips  of  the  Privy  Council, 
lu  an  earlier  case  Anappa,  8fc.  v.,  Ganpati,  ^c  (^),  the  Bom- 
bay Court  (Westropp,  C.  J.,  and  Keraball,  J.)  laid  down 
the    3ame    doctrine. 

In  the  present  instance  the  plaintiffs  sued  for  interest 
alone  when  the  principal  had  all  fallen  due  according  to 
the  terms  of  the  mortgage-deed.  Had  they  sued  for  in- 
terest before  that  period,  tvfn  i bough  two  instalments  of 
interest  were  in  arrear,  the  bar  would  not  have  arisen  for, 
as  laid  down  in  Bum  Bhaj  v.  Devia  and  Badt  Btbi's  case,  no 
one  is  bound  to  enforce  a  foifeituro.  But  in  the  circumstances 
that  existed  when  the  jilaiiitifFs'  first  suit  was  brought,  the 
cause  of  action  for  recovery  of  the  principal  had  accrued 
and  the  cause  of  action  for  interest  had,  under  the  Code,  become 
merged  into  one,  and  the  present  claim  for  principal  which 
was  omitted    from    the    former  claim   is  clearly    barred. 

The  decree  of  the  District  Judge  is  thus  right,  and  should 
be  upheld.    The  appeal  is  accordingly  dismissed  with  costs. 

Appeal  dismissed. 

No.  29 

Before  Mr.   Justice   Chatter ji,   CLE.,   and    Mr.    Justice   . 
Rattigan. 

FAZAL    AND  ANOTHER,— (Plaintiffs), -APPELLANTS, 
i  Versus 

Appbllate  Sidb.  HAYaT  ALI  AND  OTHERS,— (Defendants), —  I^BSPON- 

t  DENTb. 

Civil  Appeal  No.    1.S94  of  1905. 

Cwst07n-  Alienation— Gift  of  ancestral  propgriy  hy  a  sordess  proprietor 
sister's  son  whoivas  also  the  donors  khanadMiri^d  and  daughter'>>  son—Khinge 
Juts  of  Ghakwal  tahsil,  Jhelum  District. 

Held,   that   amongst     Khinger     Jats   of     the  Chakwal    tahsil,  in    th«j 
Jhelum  District,    a  gift   by    a  Bonless    proprietor    of  his  ancestral   propertj 
in  favour  of   a   sister's  son    who  was  also   the    khanodamad   of   the  dono* 
in    consideration    of  services    rendered    by    the     donee    to    the    donor   Hndl 
a    daughter's     son     in    the     presence     of    male     cxtUaierals    is   valid   byj 
custom. 

Further  appeal   fri-m   the  decree  of   Captain    B.  0.  Uoe,  Additional 
Divisional  Judge,  Jhslum  Division,  dated  'l\st  Uct<her  1906. 
Nanak  Ckand,  for  appellants. 
Dhanpat  Rai,  for  respondents. 

C)/.i.i?.,  rBom.,181. 
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The  jndgment  of  the  Conrt  was  delivered  by 

Chattbrji,  J. — The  material   facts  are  suflSciently   given  in       6^/>  Dec.  1906i 
the  jadgments   of  the    lower  Court  and  do  not  require    detailed 
recapitulation. 

The  parties  are  Khinger  Jatn  of  the  Chakwal  tahsil 
of  the  Jhelum  District.  The  Khingers  are  a  section  of  a  larger 
tribe  of  Jats,  viz.,  the  Bhnttu.  From  the  genealogical  trees  given 
in  the  iadgmenta  of  both  the  Courts  below,  it  appears  that 
plaintiffs  are  the  own  nephews  of  Baz,  deceased,  and  are 
entitled  to  one-third  of  fbe  estate  left  by  him  by  rigbt  of 
inheritance.  The  plaintiffs  have  a  third  brother,  Karam  Din, 
who  as  well  as  the  descendants  of  another  brother  of  Baz,  have 
not  sued.  It  is  said  this  i?*  a  sort  of  t'?st  case,  and  the  claim 
of  the  other  relations  will  depend  on  the  resalt  of  the  present 
suit.  But  Bahadur,  one  of  them,  fully  supported  the  alienation 
by  Ba/,,  in  the  Court  of  first  instance. 

The  defendant,  Hayat  Ali,  is  the  sister's  son  of  Baz,  and 
it  was  admitted  by  tbe  plaintiff,  before  the  commissioner 
for  lo(!al  enquiry,  appointed  after  the  remand  by  the  Di- 
visional Jndge,  that  he  w.a  also  Khanadamad  of  the  deceased, 
though  the  daughter  of  Baz  is  now  dead.  Appellants*  counsel 
stated  in  this  Ciurt  that  she  died  before  the  gift  in  1892, 
but  this  was  denied  by  the  respondents,  and  there  is  no 
evidence  in  support  of  appellants'  assertion.  The  other  donee 
is  the  son  of  that  daughter.  The  property  in  suit  is 
ancestral. 

The  question  then  is,  whether  Baz  could  gift  the  bulk 
of  his  ancestral  land  to  his  sister's  son  and  Khanadamad 
or  to  his  daughter's  son,  for  if  the  gift  to  either  could  be 
lawfully  made  bj  custom  it  must  bo  maintained  as  h 
whole. 

The  case  was  first  deci  lei  after  taking  the  evidence  of 
j  the  parties.  The  Dn^isional  Jaijre  wa,s  not.  sxti^fiad  with  the 
inquiry  mado  and  returned  tbe  case  for  more.  The  paiiie.s  then 
elected  to  go  upon  the  evidence  already  adduced,  but  the  first 
j  Court  appointed  a  commissioner  accepted  by  both  parties  to 
rj  make  a  local  iave-itiojation.  The  commissioner's  findino-  on 
|!  the  point  of  custom  was  in  favour  of  the  donco  defoudauts,  and 
j!  apparently  no  spocific  objection  wis  taken  to  the  report  by  the 
•  plaintiffs.  The  lower  Courts  have  concurred  with  the 
i  commissioner's  opinion  as  regards  the  custom.  Counsel  for 
I  plaintiffs-appellants  represents  that  the  inquiry  is  still  incomplete 
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and  that  hif<  ulients  ought  to  be  granted  a  further  opportnnity  to 
produce  all  their  evidence.  We  cannot  accede  to  this  prayer 
under  the  circumstances  of  this  case,  for  the  plaintiffs  had  ample 
opportunity  to  produce  their  proofs  at  the  original  trial  and 
again  when  the  case  was  remanded  expressly  fo"  further  inquiry. 
On  the  latter  occasion  they  stated  that  they  would  not  call 
any  further  evidence.  And  they  produce!  whit  evidence  they 
thought  proper  before  the  local  commissioner.  They  did  not 
ask  in  the  first  Court  to  be  allowed  to  adduce  further  proof 
when  the  commissioner  made  his  reporh  nor  in  the  Oouit  of  the 
Divisional  -Tnrlgo.  Wo  hold  that  they  cannot  claim  a  fresh 
inquiry  at  this  stage. 

We  have  thus  to  decide  the  case  on  the  existing  record. 
The  plaintiffs  quote  page  8  of  Mr.  Talbot's  General  Code  of  Tribal 
Customs  in  the  Jhelum  District  and  the  pr'esnraption  arising 
therefrom,  and  rely  on  the  fact  that  the  parties  are  agricul- 
'tuvists  and  the  land  ancestral.  The  lower  Courts  have 
relied  on  Sher  Jang  v.  Ohulam,  Mnht-ud-din  (i)  and  Hassan  v. 
Jahana  (2),  on  the  question  of  onus,  but  a  somewhat  different 
view  is  taken  in  BhoU  v.  Fakir  (* ).  We  do  not  think  it  necessary 
to  say  anything  po=?ifcive  h^re  on  th^  question  of  onus,  as  there  is 
evidence  on  the  record  on  which  the  case  can,  and  should,  be 
disposed  of. 

After  giving  due  weight  to  Mr.  Talbot's  record  of  customs, 
we  are  unable  to  hold  that  the  concurrent  views  of  the  first 
Court  after  remand  and  of  Divisional  Judge  supported  as  they 
are  by  the  report  of  the  local  commissioner  are  erroneous. 
The  locality  being  west  Punjab  and  the  parties  Muhammad- 
ans  we  may  reasonably  expect  some  relaxation  of  the  strictness 
of  the  rule  of  agnatic  succession  in  favour  of  daughters  and  their 
issue  and  a  less  restricted  power  of  alienation  in  favour  of  the 
latter.  There  are  numeroas  decisions  of  this  Court  upholding 
such  alienations  among  agriculturjl  trib3s  of  the  aamo  District 
which  have  a  distinct  bearing  on  the  point  before  us,  e.g.,  Sher 
Jang  v.  OJmlim  Muhi-vd-din  (^),  in  which,  after  an  elaborate 
discussion  of  the  evidence  in  the  case  and  the  rulings  of  this 
Court,  it  was  held  that  among  Miri  Raj  oats  of  the  Chakwal  tahsil 
a  gift  of  half  of  the  ancestral  estate  to  a  daughter's  son  in  the 
presence  of  agnat-s  is  valid,  and,  at  pige  92  of  the  record, 
the  opinion  was  expressed  that  the  power  of  gift  in  favour  of 
a    daughter's    son  is    one   very    commonly  among  the 

(')     22  P. /e.,  1904.  (»)    71P.fi,  1904. 

(*)     ee  p.  fi.,  1906. 


March  1907.  ]  CIVIL  JUDGMENTS— No.  29.  1  ]9 


Muhammadan  tribes  of  the  Jl  elum  Dit-t/ict.  *  *  *.  ]t, 
Hasganv.  Johana  (^),  it  was  fctind  fhut  airor g  Mrg)  als  tf 
the  Phipra  got  in  the  Cbakwal  and  P'nd  Dadan  Khan  tahsils 
plenary  power  of  gift  in  favour  of  relations  in  the  female  lineexihts 
without  the  consent  of  male  agnates.  A  similar  power  of  gift 
in  favour  of  a  Khanadamad  to  the  prejodice  of  rr.ale  collateral8|"r 
was  found  among  Janjhuahs  of  the  Jhelnm  District  in  Fazol^ 
V.  Khan  Muhammad  (^).  In  Nur  Evsain  v.  Ali  Sher  (^),  it  nas 
held  that  among  Gujars  of  the  same  District  the  owner  had 
power  to  prefer  some  near  male  relations  to  others  of  equal 
degree  on  account  of  services  rendered  by  the  former.  It  must 
be  borne  in  mind  that  one  of  the  donees  h^re  is  a  Khana- 
damad, and  it  is  proved  that  he  rendered  services  to  the  donor. 
We  think  these  coses  show  that  the  power  of  alienation  in 
fafour  of  the  femiale  line  or  for  sei vices  is  common  among 
these  tribes.  The  instances  mentioned  by  the  defendants,  though 
not  exactly  on  all  fours  with  the  present  alienation  if  they 
are  critically  examined,  nevertheless  show  that  alienations  to 
daughter's  issue,  &c.,  are  frequent  in  this  very  tribe,  while 
the  plaintifis  have  not  been  able  to  cite  a  single  instance 
in  restriction  of  the  power.  This  shuws,  we  think,  that  the 
statements  in  the  records  of  custom  recently  made  should  be 
received  with  caution,  as  the  value  oi  land  having  greatly 
risen  in  these  times  the  zemindars  are  naturally  seeking  to^ 
curb  the  power  of  alienation.  Doubtless  if  the  whole  com- 
munity accepts  this  view,  and  it  is  acted  on  without  demur 
for  some  time,  it  may  be  good  evidence  in  support  of  the  custom 
stated,  but  the  change  of  opinion  cannot  affect  old  alienations 
in  any  case,  and  the  general  consent  to  the  abrogation  of  the 
old  rule  requires  to  be  clearly  proved.  The  replies  of  the 
tribesmen  of  Jhelum  on  gifts  to  daughters  are  dubious  and 
by  no  means  unanimous,  vide  answers  to  questions  86 — 89.  We 
find  here  that  the  gift  made  so  far  back  as  J  892  has  been 
challenged  by  the  plaintiffs  only  now,  and  that  even  at  the 
present  moment  the  bulk  of  the  relations  equally  entitled 
hang  back,  and  one  of  them  has  expressly  declared  himself 
in  favour  of  the  power  to  gift.  We  have  already  observed 
that  there  are  considerable  equities  in  favour  of  Hyat  Ali 
the  Khanadamad,  who  was  brought  from  another  villao-e 
and  who  served  the  deceased  and  his  widow  all  his 
Ufa. 

(1)  71  P.  B.,  1804.  (»)  85    p.  B.,  1804 

(»)  33  P.  jB.,  1905. 
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On  the  whole,  therefore,  we  see  no  reaflon  to  thiuk  that 
the  question  of  custom  has  been  wrongly  decided  by  the 
lower  Courts.     We  accordingly  disojiss  this  appeal    with  costs. 

Appeal  dismissed. 


No.  30. 

before  Mr.  Justice  Reid. 

BAHADUR,— (Plaintiff),— APPELLANT, 

Appellate  Side.  ^  y^^^^^ 

ALIA    AND    OTHERS,— (Defendants),— RESPONDENTS. 

Civil  Appeal  No.  1259  of  1906. 

Punjab  Pre-emption  Act,  1905 — Application  of,  to  rights  accrued  before 
thai  Act  came  into  force — Retrospective  enactinent, 

Held,  that  the  Punjab  Pre-emption  Act,  II  of  1905,  is  a  retrospective 
enactment,  and  as  such  affects  causes  of  action  which  accrued  or  were 
acquired  before  it  came  into  operation. 

Further  appeal  from  the  decree  of    Kazi   Muhammad   Aalam,   Divi- 
sional Judge,  Ferizepore  Division,    dated  \  5th  March  1906. 

Shah  Nawaz,  for  appellant. 
Beechey,  for  respondents. 

The    jadgment  of  the  learned  Judge,  so  far  as  is  material  for 
the  purposes  of  this  report,  was  delivered  by 

19th  Jam/.  1907.  Keid,    J. — The   first   question    for    decision    is    whether  the 

Punjab  Pre-emption  Act,  11  of  1905,  which  came  into  force 
in  May  1905,  deprived  the  plaintiff-appellant  of  the  right  of 
pre-emption  in  respect  of  a  mortgage  by  conditional  sale  of  agri- 
cultural land. 

Section  5  of  the  Act  provides  that  the  right  arises  in  respect 
of  agricultural  land  only  in  the  case  of  sales,  and  in  respect 
of  other  immovable  property  in  the  case  of  sales  or  of  fore- 
closures of  the  right  to  redeem  such  property  :  and  section  2 
(3)  provides  that  notwithstanding  anything  to  the  contrary  in 
Section  4  of  the  Punjab  General  (Uauses  Act,  1898,  the  Act 
shall  apply  to  every  claim  to  the  right  of  pre-emption,  whethi 
that  right  accrued  before  or  after  its  commencement,  save 
and  except  any  such  right  in  respect  of  which  payment, 
tender  or  deposit  has  been  made  or  a  suit  has  been  brought  undn 
any    provision  lepealed  by   the  Act.     This  suit,  instituted  on  the 
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4th  November  1905,  is  for  possession  by  pre-emption  of  56 
kanals  8  marlas  of  land,  being  a  jth  share  of  223  kanals 
19  marlas,  with  share  of  shamilat,  mortgaged  by  conditional 
sale,  the  year  of  grace,  after  notice  of  foreclosure,  having 
expired  on  the  30th  September  1900. 

Atar  Singh  v.  Bulla  Bam  (i),  is  anthority  for  holding  that 
the  suit  was  within  limitation  under  Article  120  of  the  Act. 
Sahib  Dadv.  Bahmat  (")  has  been  cited  for  the  proposition 
that  the  Pre-emption  Act  cannot  cancel  or  destroy  a  pre-existing 
cause  of  action.  The  authority  does  not  help  the  appellant,  as, 
at  page  341  of  the  report,  it  is  specifically  stated  that  the  Court 
had  to  decide  "  whether  there  was  anything  in  the  Punjab 
'*  Limitation  Act  which  clearly  and  unmistakably  indicated 
"  that  that  Act  was  to  have  retrospective  as  well  as  prospec- 
"  tive  effect,"  and  thnt  it  was  clearly  open  to  the  Legislature 
to  give  retrospective  effect  to  enactments  and  to  take  away  vested 
rights. 

Section  2  (3)  of  the  Act  specifically  deals  with  vested  riarhts, 
and  has  deprived  the  appellant  of  the  right  to  pre-emption  in 
respect  of  the    foreclosure. 

Note.— The  rest  of  the  judgment  is  not  material  for  the  parposes  of 
this  report- -Ed.  P.  B. 


Pull  Bench. 
No  31 

Before  Mr.  Justice  Reid,  Mr.  Justice  Johnstone  and 
Mr.  Juntice  Rattigan. 

RAG  HU  M  A  L,  -  (Plaintiff),— APPELLANT, 
Versus 
BANDU,— (Defendant),— RESPONDENT.  \ 

Civil  Appeal  No.  812  of  1904. 

Estoppel— Decree  in  favor  of    plaintiff  for  a  part  of  his    claim — Euecution 
of  such  decree  by  plaintiffs  Subsequent  appeal  for  remainder. 

Held,  that  a  plain ti£E  who  has  obtained  a  decree  for  a  part  of  his  claim 
and  has  executed  the  same  is  not  by  the  mere  fact  of  his  having  taken 
out  execution  of  that  decree  debarred  from  prosecuting  the  appeal 
as  regards  the  remainder  of  his  claim  which  had  been  disallowed 
by  the  firgt  Court. 


/•  AppbiiXiAtk   Side. 


D     108  P.  iJ.,  1901,  F.  B.  («)     90  P.  JJ.,  1904,  f.  JB. 


122  CIVIL  JUDuMKNIs-    No    31.  [  aicoliD 


Mahomed  Khan  v.  Fida  Mahomed  (i)  over-ruled. 

First  appeal  from  the  decree  of  H.    Harcourt,  Esquire,    District 
Judge  Delhi,  dated  27th  May  1904. 

Shadi  Lai,  for  appellant, 

Mohammad  Shafi,  for  respondent. 

This  wag  a  reference  to  a  Full  Bench  made  by  Johnstone 
and  Rattigan,  JJ.,  to  determine  whether  a  plaintiff  who  has 
obtained  a  decree  for  part  of  his  claim  and  has  appealed  as  re- 
gards the  part  dismissed  is  debarred  from  proseonting  the  appeal 
becanse  he  has  begun  to  execnte  the  said  decree. 

The  order  of  reference  was  as  follows  :— 

7th  Feby.  1906.  Ra-tigan,      J.— For      respondent       Mr.     Shafi       raises     a 

preliminary  objection  to  the  effect  that  a-  appellant 
has,  since  the  filing  of  the  appeal,  applied  for  and  obtained 
execution  of  decree  in  his  favour,  the  appeal  by  him  in  respect 
of  that  part  of  his  claim  which  was  disallowed  by  the  lower 
Court  is  barred.  In  support  of  this  contention  reference  is 
made  to  Mahomed  Khan  v.  Fida  Mahomed  ('),  which  has  been 
cited  without  disapproval  in  at  least  two  subsequent  decisions  of 
this  Court  (viz.,  Muhammad  Hassan  v.  Ghovs  Bakhsh  (^)  and 
Feroz-ud-din  v.  Qhulam  Easul  (Civil  Appeal  No.  696  of  1906). 

Mr.  Shadi  Lai  states  that  his  client  (the  appellant)  was 
compelled  to  apply  for  execution  owing  to  the  fact  that  another 
creditor  had  taken  out  exeantion  against  the  same  property; 
and  that  he  was  careful,  when  applying  for  execution,  to 
state  that  he  did  so  without  prejudice  to  his  right  <>i  appeal. 
The  learned  counsel  also  urges  that  Mahomed  Khan  v.  Fida 
Mahomed  (')  was  wrongly  decided,  and  that  the  ruling  therein 
is  based  on  no  provisions  of  law. 

We  are  ourselves  inclined  to  take  this  view.  It  seems  to  us, 
as  at  present  adv'sed,  inequitable  that  a  creditor  who  h.^s 
obtained  a  decree  for  part  of  a  money  claim  and  who 
has  appealed  against  that  part  of  the  decree  which  disallowed 
the  remainder  ot  his  claim,  should  be  held  to  have  lost  his 
right  of  appeal  simply  and  solely  beciause  he  has  executed  the 
decree  for  what  it  was  worth.  We  fail  to  understand  the 
principle  or  justice  of  such  a  bar  or  estoppel.  In  such  cases 
the  appellant  iw  appealing  nut  for  the  part  of  the  decree 
Hi  his  favour,  but  for  tnc  part  that  is  either  expressly 
(0  82  t.  it.,  1868.  ^»)     49   P.  H.,  1880. 
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or  by  implication  adrerse  to  him,  and  we  are  unable 
to  understard  why  his  appeal  against  the  latter  part  of  the  decree 
should  be  held  to  be  barred  because  he  has  executed  the  former 
part.  Feroz-ud-din  v.  Ohulam  Basul  {Givil  Appeal  No.  695  of  1905) 
was  concerned  with  a  very  different  question,  which  was 
whether  a  vendee  who  in  his  appeal  urged  that  a  pre-empfor 
had  no  right  of  pre-emption,  was  debarred  from  prosecuting 
his  appeal  by  the  fact  that  subsequently  to  its  institution,  he 
had  withdiawn  from  Court  the  amount  deposited  therein  by 
the  pre-emptor  in  accordance  with  the  decree.  In  this  case 
it  was  pointed  out,  with  reference  to  Muhammad  Hassan  v. 
Ghous  Baksh  {^)  ^^thftt  the  utmost  benefit  that  the  appellant 
"  could  get  from  the  analogy  of  the  letter  case  would  be  some 
"support  to  a  contention  that  the  wit'idrawal  of  the  purchase- 
"  money  ould  not  prevent  his  prosecuting  an  appeal  on  the 
•'groHid  that  the  purchaso-money  was  insufficient*-  That, 
"  however,  is  not  th^  coatention  here.  There  is  no  mention  of 
"  the  anaiunt  in  the  grounds  r>f  appeal  before  us,  nor  was  this 
"  point  argued." 

In  Muhammad  Hasan  v.  Ghous  Biksh  T')  the  appellant 
liad  not  applied  for  execntion  of  his  decree,  and  it  was  in  this 
respect  that  Mahomed  Khan  v.  Ptda  Mahomed  (^)  was  distin- 
gnished. 

As  we  are  not  disposed  to  follow  the  ruling  of  the  Division 
B'^nch  in  Wrihnmed  Kuan  v.  Fida  Mahomed  we  refer  the  question 
involvt^d  to  a  Full  Bench  for  determination. 

The  execution  tile  should  be  sent  for  an<;  be  placed  before 
the  Full  Bench  at  the  hearing;  also  the  execation  file  relating 
to  the  claim  or  the  decree-holder,  Kani,ya,  against  the  same 
property.  Respondent  has  undertaken  to  give  details  regarding 
the  latter  file. 

The  judgment  of  the  Pull  Bench  was  delirered  by 

.Johnstone,  J. -The  question  referred  to  this  Full  Bench  Ihth  June  l^OQ. 
was  whether  a  plaintiff,  who  has  obtained  a  decree  for 
part  of  his  claim  and  has  appealed  as  regards  the  pai-t 
dismissed,  is  debarred  from  prosecuting  the  appeal  because 
he  has  begun  to  execnte  the  said  decree.  The  referring  order 
of  the  Division  Bmch,  dated  1 7th  February  1906  explains 
that  the  reference  is  a  necessary  one,  because  the  view  that 
Bench  was   disposed  to  take  was  in    opposition  to  the    ruling  of 

(»)     49  P.*.,  1880,  (•)  82  P.  J?.,  1868. 
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a  Division  Bench  of  this   Court    in    Mahomed   Khan  and  another 
V.  Itdn  Mahomed  (i). 

After  hearing  Mr.  Shaft,  who  snpports  the  views  held 
in  1868,  we  find  in  his  arguments  no  reason  for  differing  from 
the  opinions  set  forth  in  the  referring  order.  In  our  opinion 
the  case  Feroz-rid-din  v.  Qhulam  Uasnl  {Oivil  A'ppeal  No.  695 
of  1905)  relied  on  by  him  is  clearly  distinguishable,  as  the 
referring  order  shows  ;  and  we  repel  the  suggestion  that  if  we 
agree  in  the  correctness  of  that  decision,  it  follows  we  must 
here  hold  prosecution  of  the  appeal  barred. 

In  short,  we  over-rule  the  dictum  in  Mah<>med  Khan  and 
another  v.  Fida  Mahomed  (^),  and  answer  the  question 
stated  above  in  the  negative.  The  file  will  go  back  to  the 
Divisional  Bench,  and  the  appeal  will  be  heard. 


No.  32. 

Before  Mr.   Justice    Ohatterji,  CLE. 
ANWAR  A  LI,  -(Jddqment-debtor),— APPELLANT, 

Appbliatb  Side.     {  Versus 

INAYAT  ALI  AND  OTHERS,— (Dec ree-holders),— 

RESPONDENTS. 

Oivil  Appeal  No.  943  of  1905. 

Limitation — Decree  against  several  defendants— Appeal  hy  some  of  the 
defendants  against  part  of  the  decree  only  Execution  of  decree — Starting 
point  of  limitation  from  date  of  appellate  decree  against  all  the  defendants 
— Limitation  Act,  1877,  Schedule  II,  Article  179  (2). 

The  plaintifE  sued  nine  defendants  jointly  for  possession  by  partition 
of  two  houses,  Nos.  1  and  2,  and  obtained  »  decree  for  certain  specific 
■liaras  in  houae  No.  1  against  defendi,nt3  I,  2,  3  and  7,  and  in  house 
No.  2  against  defendants  1,  2,  3,  4  and  5.  Defendants  6,  8  and  9 
appealed  in  respeofc  of  ho'a3^  No.  1,  but  iheir  appeal- wa^  dismissal  by  the 
Appellate  Court.  On  a  sabseqaeat  remind  (on  further  appsal*  by  the 
Chief  Court  this  order  was  after  a  further  inquiry  asrain  affirnif^il.  The 
plaintiff  applied  for  execution  in  respect  oi  house  No,  2  after  the  expiration 
of  three  years  froni  the  date  of  the  original  dboree  but  within  three  years 
flora  the  date  of  the  appellate  decree,  whereupon  defendant  4,  who  had 
not  joined  in  the  appeal  but  was  a  party  to  all  the  propeedings,  pleaded 
limitation  on  the  ground  that  there  having  been  no  appeal  on  Lis  behalf 
the  original  decree  stilt  existed. 

Held  that  the  limitation  for  execution  in  respect  to  the  properties 
foand  to  belong  to  plaintiff  by   a  single  decree  began  to  ron   against  all 


(^)     82  P,  B.,  1868. 
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the  defendant3  from  the  date  of  the  final  decree  of  the  Appellate  Court 
irrespective  of  the  fact  that  some  of  the  judgment-debtors  were  not  intereat- 
ed  in  the  appeal. 

Olauae  2  of  Article  179  of  the  Indian  Limitation  Act  applies  to  all 
such  decrees  against  which  an  appeal  has  been  preferred  by  any  of  the 
parties  to  the  litigation  in  the  original  suit. 

Abdul  Rahiman  v.  Mai  Din  Saiba  ('),  Oopal  Chunder  Manna  v. 
Gosain  Das  Relay  (*)  followed, 

Maahiat-un-Nissa  v.  fiant  (^)  distingaisbed  and  not  approved. 

Further  appeal  frovi   the  order  of  A.  E.  Marttneau,  Esquire, 
Divisional  Judge,  Lahore  Division,  dated  lith  Sovemher  1904. 
Oertel,  for  appellant. 
Saugam  Lai,  for  respondents. 
The  jndgment  of  the  learned  Judge  was  as  follows  :— - 

Chatterji,  J.— This  is  a  very  old  case  and  there  have  becu  23rd  June  1906. 
nnmerous  proceedings  taken  in  it  and  various  orders  and  decrees 
passed  which  tend  to  obscure  the  understanding  of  the  proper 
issue  involved  in  the  present  appeal.  It  is  difficult  within  a 
short  compass  and  indeed  unnecessary  to  give  a  complete  resume 
of  all  of  them.  I  shall,  therefore,  briefly  refer  only  to  such  facta 
as  have  a  bearing  on  the  point  raised  before  me  and  afford  help  in 
properly  disposing  of  it 

The  present  plaintiffs  decree-holders  respondents  brought 
a  suit  for  possession  by  partition  of  two  houses  in  Lahore  called 
Nos.  1  and  2  in  the  proceedings,  against  nine  persons,  whoso 
names  need  not  be  given  here,  on  21st  July  1887  in  the  District 
Court  of  Lahore.  Anwar  A.li,  the  present  appellant  was  defend- 
ant 4.  The  pleadings  of  the  parties  and  the  findings  of  the 
District  Judge  are  unimportant  for  the  decision  of  this  case,  and 
it  is  sufiBcient  to  state  that  his  final  and  amended  decree  was 
passed  on  17th  January    1889,  by  which  he  awarded   plaintiffs 

a  decree  for  a  §ggj2  or  about  a   fourth   share   in  house   No.   1, 

excluding  therefrom   premises   marked   E   (called  Diioankhana) 
and  Pout  of  the  shares  belonging  to  defendants    1,   2,  3   and  7 

only  and   a  63423    ^^^^   ^^  house  No.  2  which  he  held  to  be  the 
joint  property  of  defendants  1,  2,  3,  4  and  5. 

The  decree  against  defendant  4,  appellant  in  this  appeal, 
was  ex  parte. 


(M  I.  L.  B.,  XXII  Bom.,  500.        (=»)  J.  I.  B.,  XXV  Calc,  504. 
(•)  J.  L.  B.,  Xm  All,  1,  F.  B. 
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Defendants  6,  8  and  9  appealed  from  the  decree  as  to 
house  No.  1  which  was  dismissed  by  the  Divisional  Judge  on 
28th  June  1889.  They  applied  for  revision  in  the  Chief  Court 
but  were  unsuccessful. 

PlaintifFs  applied  for  execution  in  1893  in  respect  of  house 
No.  1,  but  their  application  was  rejected  by  the  first  Court 
and  the  Divisional  Judge.  It  was,  however,  accepted  by  the  Chief 
Court  and  remanded  to  the  lower  Court.  In  consequence  of  an 
expression  of  opinion  in  the  judgment  that  defendants  6,  8 
and  9  might  apply  for  revision  of  the  order  of  the  Chief  Court, 
an  application  for  review  was  filed  which  was  accepted  and  the 
case  remanded  for  redecision,  by  the  Divisional  Judge,  of  the  first 
appeal  to  the  Divisional  Court  by  order,  dated  21st  June  1899. 
The  Divisional  Judge  Mr.  A.  Kensington,  after  a  remand  for 
further  enquiry,  upheld  the  previous  order  dismissing  the  appeal 
of  defendants  6,  8  and  9,  though  on  difEerent  grounds,  on 
31st  March  1901.  This  decree  was  maintained  by  the  Chief 
Court. 

On  7th  February  1902  plaintiffs  asked  for  execution  of 
the  decree  in  respect  of  house  No.  2.  Their  application  was 
dismissed  in  default  and  on  17th  June  the  present  aoplication 
was  filed. 

The  only  question  argued  before  me  was  whether  or  not  the 
application  is  barred  by  time.  The  lower  Courts  have  held  that 
it  is  not.     This  is  the  only  point  for  determination. 

Defendant  4  is  the  only  appellant  before  me.  He  is  jointly 
interested  in  house  No.  2  and  has  no  interest  in  house  No,  1,  but 
he  has  been  a  party  to  all  the  proceedings  mentioned  before. 

The  argument  for  the  appellant  divided  itself  into  two 
heads— (1^  that  the  present  application  is  barred  under  Section 
230,  Civil  Procedure  Code,  and  (2)  that  it  is  barred  under 
Article  179  of  the  Indian  Limitation  Act,  XV  of  1877. 

Both  contentions  appear  to  mo  to  be  untenable.  The 
order  in  appeal  taking  the  language  of  clause  (a)  of  Section  230, 
Civil  Procedure  Code,  literally,  was  passed  on  Slst  March  1901 
when  the  Divisional  Judge,  after  a  remand  by  the  Chief  Court 
and  after  a  fresh  inquiry  by  the  first  Court,  upheld  the  original 
decree  of  the  Divisional  Judge  passed  in  appeal  in  1889. 
Appellant  contends  that  he  was  not  interested  in  the  applica- 
tion of  the  plaintiffs  for  execution  in  which  the  Chief  Court's 
order  for  remand  was  passed  as  be  had  no  share  in  house  No.  1. 
But  clause  (a)  merely  speaks  of  a  decree   afiiiming  the   decree 
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sought  to  be  enforced,  and  the  decree  of  ColonoJ  Wood  in  1889 
maintained  by  Mr.  Kensington  in  March  1901  comes  within 
the  category. 

A  similar  qnestion  arises  nnder  clause  (2)  of  Article  179 
which  runs  thus  "  (where  there  has  been  an  appeal)  the  date 
"  of  the  final  decree  or  order  of  the  Appellate  Court  ".  Appellant 
contends  that  the  appeal  to  the  Divisional  Court  related  to 
house  No.  1  which  did  not  concern  hira  and  not  to  bouse 
No.  2  to  which  the  present  application  for  execution  relates. 
The  argument  under  Section  230,  Civil  Procedure  Code,  and 
Article  179  (2)  of  the  Limitation  Act  is  thus  practically  identical. 

Now  thex'e  was  but  a  single  decree  passed  by  the  District 
Judge  and  not  two,  though  all  the  defendants  were  not  in- 
terested in  both  the  properties  in  respect  of  which  the  decree 
was  passed.  The  suit  was  filed  on  the  allegation  that  both 
properties  were  joint  and  ancestral  of  the  parties,  but  the 
decree  made  a  distinction  among  the  defendants  and  granted 
relief  to  plaintiffs  in  respect  of  the  two  hoases  specifying 
the  defendants  from  whom  plaintiffs  were  to  get  their  share  of 
each  house.  Defendants  Nos.  1,  2  and  3  were  made  jointly  liable 
with  defendant  No.  7  with  respect  to  one  house  and  with  defendant 
No.  4  (present  appellant)  and  defendant  5  with  respect  to 
the  other. 

Reading  the    language  of   the  two   enactments    in    their 
plain  grammatical  sense  which   is  imperative  on  me    in  constru- 
ing all  statute  law  in  general  and  lim'tition    la^v    in  pirhioular, 
I  am  unable  to  introluoe  any  addition  in  the  section  and  article 
by  which  I  can  split  the  degree  into  two    portion^?   and   differeu* 
tiate  the  limitation   applicable  to  each  portion    with    reference 
to  the  decree  in  appeal.     la   my   opinion    we   have  no   right  to 
introduce  any  refinements  in  the  plain    language   of  the  Legisla- 
ture which  have  the  effect   of  varying  its   meaning.     This   view 
was  taken  in  respect  of   clause  2   of  Article  179   by  the  Bombay 
High    Court    in     Abdtd    Bahiman,    etc.,  v.   Mai    Din    Saiba, 
etc.  (^),  and  I  entirely  agree  with  the  reasoning  adopted  by  the 
Court. 

The  second  clause  of  explanation  I  to  Article  179  has  no 
•bearing  in  appellants'  favour.  There  were .  two  properties  no 
doubt  included  in  the  decree  and  the  liabilities  of  the  various 
defendants  distributed  in  two  groups  were  somewhat  different, 
but  the  decree  was  nevertheless  joint  against  defendants  1,  2 
and  3  in  respect  of  both  houses  and  No.  4  was  joined  with  them 
(0  I.  L.  B.,  XZII  Bom.,  500,  " 
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as  regards  house  No.  2.  This  clause  relates  to  the  effect  of 
applications  for  execution  and  not  to  the  effect  of  appeal. 
*'  There  is  a  vast  distinction  to  use  the  language  of  Mahmud, 
"J.,  in  Mashiat-un-Nissa  v.  Bani  ('),  vide  p.  7  between 
cases  in  which  an  application  for  execution  is  made,  there 
having  been  no  appeal  from  the  decree  and  cases  in  which,  there 
has  been  an  appeal  as  contemplated  by  clause  (2),  Article  179. 
I  am  of  opinion,  therefore,  that  it  is  useless  to  employ  the  analogy 
of  applications  for  execution  in  decrees  mentioned  in  the  2nd 
clause  of  the  explanation  in  interpreting  clause  2  of  the  article. 
They  have  no  connection  with  each  other  and  apart  from  the 
fact  that  the  language  of  clause  2,  which  is  plain,  makes  no 
distinction  between  joint  decrees  and  several  decrees  against 
separate  judgment-debtors  included  in  single  decrees,  it  is 
difficult  to  ignore  the  inference  deducible  from  the  fact  that 
whereas  the  explanation  has  been  inserted  to  make  the  dis. 
iinction  in  respect  of  applications  for  execution  mentioned  in 
clause  4,  no  corresponding  explanation  or  reservation  is  intro- 
duced in  respect  of  clause  2.  The  Allahabad  case  is  cited  as 
an  authority  in  favour  of  the  appellant,  but  its  facts  are  not 
exactly  similar,  the  decree  having  been  not  joint  but  several 
against  the  defendants  individually  and  the  ruling  of  the  majority 
of  the  Judges  was  differed  from  in  a  recent  Calcutta  Full  Bench 
judgment,  Qojjal  Clmnder  Manna  v.  Gosain  Das  Kelay  (*) 
in  which  a  similar  interpretation  to  that  I  am  disposed  to  put 
on  clause  2  of  Article  179  was  approved  and  laid  down. 
I  agree  with  the  learned  Chief  Justice  in  the  last  mentioned 
case  in  preferring  the  reasoning  and  the  conclusion  of  the  two 
dissenting  Judges  in  the  Allahabad  case  to  the  view  of  the 
majority. 

There  are  many  authorities  bearing  more  or  less  on  the 
point  before  me,  but  I  deem  it  useless  to  swell  the  bulk  of  this 
judgment  by  discussing  them  in  detail  as  I  have  mentioned 
the  most  recent  and  authoritative.  There  is  no  ruling  of  this 
Court  exactly  in  point,  Balla  Mai  v.  Mussammat  Malan  (^) 
cited  by  the  respondent,  having  no  direct  bearing  on  the  present 
discussion,  and  I  am  glad  that  I  am  comparatively  less  fettered 
in  the  free  exercise  of  my  own  judgment  in  construing  the  clause. 

I  accordingly  hold  that  limitation  runs  both  under  clause 
(a)  of  Section  230,  Civil  Procedare  Code,  and  clause  2  of  Article 

(i>  /.  L.  P.,  XUI  AH,.,  1  F.  B.  (•)  /.  L.  B..  JXV  Cnlc,  594. 

C)  aP.  «.,  1905. 
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179  of  the  Limitation  Act,  1877,  from  the  last  order  in  appeal, 
viz.,  that  of  Mr.  Kensington  on  .31st  Marnh  1901,  and  that  the 
respondent's  application  is   within  time. 

The  appeal  is   dismissed  with  costs. 

Appeal  dismis'^eil  . 


i 


Appkllatb  Side, 


No.  33 

Bpfore  Mr.  Justice  Johnstone  and  Mr.  Justice  Rattigan. 

NIHaL  CHAND,--(PiAiNTiFF),— appellant, 

Versus 

BHAGWAN  SINGH  AND  OTHERS,-^(DF.!rBNDANT,s),— 
RESPONDENTS. 
Civil  Appeal  No.  777  of  1906. 

Custom — Alienation  -Alienation  hy  sonless  proprietor — Lncis  standi  of 
rerersioner—Bedi  Khatris  of  Kalewal,  tahBil  Dasuha,  Hoshiarpur  District — 
Hindu  Law — Burden  of  proof. 

Held,  that  the  plaintiSf  upon  whom  the  onus  lay  had  failed  to  establish 
that  in  matters  of  alienation  a  sonless  Bedi  Khatri  of  Kalewal,  tahsil  Dasnha, 
in  the  Hoshiarpnr  District,  was  governed  by  custom  and  not  by  Hindn 
Law. 

Further  appeal  from  the  decree  of  Major  G   0  Beadnn,  Divisional 
.Juilge,  Hrshiarpiir  Division,  dated  2bth  May  1906. 

Golak  Nath,  for  appellant. 

Sohan  Lai,  for  respondents. 

The  jndgment  of  the  Conrt  was  delivered  by 

Johnston,  J.— Defendant  2  sold  the  land  in  snit  on  26th  12th  Jany.  1907. 
May  1898  by  registered  deed  for  Rs.  500,  the  vendor  being  a 
Bedi  Khatri  of  Kalewal,  tahsil  Dasulia,  district  Hoshiarpnr 
Plaintiff,  who  is  admittedly  a  reversioner,  has  sned  f,)r  the  usual 
declaration.  Defendant  vendee  pleaded  time-bai-,  and  also  con. 
tended  that  the  Bedis  are  not  bound  by  agricultural  custom  and 
so  plaintiff  has  no  right  to  sue.  He  also  lastly  mged  that  the 
sale  was  for  consideration  and  *'  necessity."  The  first  Court 
found  the  suit  within  time,  held,  on  the  strength  of  Uttam  Singh 
and  others  v.  Jhanda  Singh  and  others  (M,  that  these  Bedis  do 
follow  agricultural  custom  ;  and  that  of  the  consideration  money 
only  Rs.  66  is  proved  to  have  passed.  Plaintiff  got  his  declar- 
ation accordingly,  and  the  vendee  appealed  to  the  Divisional 
Judge. 
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That  oflScer  held  the  suit  within  time,  bat  went  on  feo  find 
that  these  Bed  is  do  cot  follow  agricultural  custom  restricting 
a  male  owner's  power  of  alienation.  The  suit  having  been 
dismissed  in  accordance  with  this  finding,  plaintiff  appeals 
further  to  this  Court,  attacking  only  the  actual  finding  of  the 
lower  Appall  ate  Court  regarding  the  non-applicability  of  agricul- 
tural custom  to  the  case.  There  are  not  many  published  rulings 
I  relating  to  Bedis  and  their  customs,  and  it  seems  to  me  impossible 
I  to  lay  it  down  that  any  general  rule  applies  to  them  all.  They 
are  to  be  found  in  many  districts  in  different  parts  of  the  Province. 
In  Khazan  Singh  v,  Maddi  (')  Bedis  of  Mohla  Wahidpur,  tahstl 
;  Garhshankar,  district  Hoshiarpur,  are  spoken  of  as  a  non- 
agricultural  class,  though  in  that  case  holding  land  as  maltkan 
kabizan  ;  and  it  was  held  that  the  bu?den  of  proving  a  custom 
whereby  alienations  by  a  deceased  collateral  male  proprietor  were 
liable  to  ha  contested  by  reversioners  had  not  been  discharged. 
It  was  said  that  Bedis  are  more  on  a  level  with  Sayads, 
Brahmins  and  Khatris  thau  with  ordinary  agriculturists. 

In  Surup  Singh  v.  Mussammat  Jassi  (^)  the  Bedis  of 
Gurdaspnr  Avere  treated  as  a  sub-division  of  the  Khatris. 
After  a  special  further  enquiry  it  was  held  that  these  Bedis 
could  adopt  a  wife's  brother,  an  act  that  would  be  valid  under 
Hindu  Law,  but  not  under  Jat  custom.  The  Hindu  Law  was 
not  specifically  followed  ;  but  this  was  the  result.  In  Uttam 
Singh  \.  Jhanda  Singh  (^)  yre  ha,Ye  a  case  of  Bedis  of  Pindori 
Bawa  Das  in  the  Hoshiarpur  District.  The  case  was  one  of  gift 
by  a  sonloss  proprietor,  and  the  gift  was  held  invalid.  The 
case  of  Khazan  Singh  quoted  abo\e  was  distinguished  on  the 
score  of  the  different  circumstances  of  the  Bedis  concerned  in  it. 
In  Khazan  Singh's  case  the  Bedis  were  a  small  group  of  malikan 
kabza,  and  it  was  not  proved  that  they  followed  agricultural 
custom.  In  the  case  of  1896  the  whole  village  belonged  to  Bedis 
whose  ancestors  founded  it  some  generations  back.  They 
form  a  compact  body,  the  judgment  says,  "  and  whatever  the 
pursuits  of  their  ancestors  may  have  been  they  are  certainly 
now  agriculturists." 

In  Civil  Appeal  480  of  1903,  decided  by  a  Division 
Bench  of  this  Court,  it  was  held  that  certain  Bedis  who  oarae  and 
nettled  in  Una  and  followed  pursuits  other  than  agriculture,  did 
not  follow  general  Punjab  custom.  The  test,  then,  as  regards 
presumption  ai)pear8  to  be  whether  a  body  of  Bedis  have  adopted 


(1)  122  P.  R.,  1893.  C)  22  P.  B.,  1891. 

(*)  ai  P,  B,t  1886. 
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agriculture  for  some  generations  past  as  their  mode  of  earning  a 
livelihood.  It  they  have,  the  presaraptiou  is  that  they  follow 
agricultural  custom  ;  if  not,  that  they  follow  Hindu  Law,  the 
burden  of  proof  of  a  special  custom  being  on  him  who 
asserts  it. 


0^ 


.fi> 


This  village  belonged  originally  to  the  Gujars  ;  but  on  their 
failure  to  pay  revenue,  Ajaib  Chand,  father  of  plaintiff  and  of 
the  vendor,  bought  it.  He  is  said  to  have  come  from  Lutiyan, 
district  Hoshiarpur,  in  S.  19.31- A.  D.  1874-75.  We  have  no 
evidence  aa  to  the  custom  or  law  followed  by  the  Bedis  of 
Lutiyan  ;  and  thus,  as  matters  stand,  it  can  hardly  be  said  that, 
in  the  matter  of  alienation,  any  custom  can  as  yet  have  been 
adopted  or  followed  by  this  family  in  regard  to  alienation  of  an- 
cestral estate.  Plaintiff  and  his  brothers  are  the  first  Bedi 
holders  of  ancestral  estate  in  the  village.  The  ontis  of 
proof  is   thus  on    plaintiff,  and  he  has  in  no  way  discharged  it. 

It  is  not  suggested   that  an   enquiry  at   Lutiyan    would  help 
much. 

I  would  agree  with  the  learned  Divisional  Judge  and  dismiss 
the  appeal  with  costs. 

Appeal  dismissed. 

No.  34. 

Before  Mr.  Justice  Chatter ji,  G.  I.  E.,  and  Mr.  Justice 
Battigan. 

MAHARAJ    NARAIiV,— (Dbfend^nt:),-.APPELLANT, 

Versus 

BANOJI  AND  OTHBRS,-(Plaintifps),— RESPONDENTS. 

Civil  Appeal   No.  586  of  1901. 

Oustom — Adoption — Adoption  by  widoio  without  authority  from  her 
husband — Vaiidilij  of  such  adoption— Kashmiri  Pandits  of  Punjab — Hindu, 
Law. 

Held,  that  Kaulimiri  Paadits  of  the  Delhi  Uistrict  ure  proved  to  be 
governed  in  mattera  of  adoption  by  cusfcom  and  not  by  the  principleu  of  tlie 
Aft'tolshara  form  of  Hindu  Law,  and  that  amongst  the  membei-B  "i  that 
tribe  a  widow  has  full  power  after  her  husband's  death,  and  without  his 
express  permission  in  this  behalf,  to  adopt  any  boy  whom  she  sele<tri 
provided  he  is  of  the  same  tribe. 

First  appeal  from  the  order  of  Lala  Ohuni  Lai,  District  Jvdge, 
Delhi,  dated  30th  November  1900. 

Shadi  Lai,  for  appellant. 

Grey  and  Balwant  Bai,  for  leBpondtnle. 


Appellate  Sidb. 
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The  judgment  of  the  Court  was  delivered  by 
lath  Deer.  1906.  Raitigan,  J.  —  The  p  irties  to  thia  case  are  Kash  niri  Pandits  of 

the  Delhi  and  Gargaon  Districts  and  the   following  table  Vill  help 
to  explain  the  facts  :— 


a 


~'A 


'A 


O 


m   S 


'A' 


03 

— ;z5- 

a 
u 
ce 


a. 


m 


a 

Oi 

!      §.2 


a  ci 

•2  JO 

S  <-• 

V_ 

M       1 

08  -H    ->" 

4J 

2-^ 

c8 

el  Ci  3    . 

S  -a 

a  ft) 

ca  00   e3  "S 
b  — 1    in    M 

TO  IT3 

03     1    <n   eS 

;z;"?  J  P 

5        13    (D 

Pr€ 

(died 

marriei 

Pr 

00 

'si 

e: 
1 

0} 

S5 

•tJ 

o 

r-  _ 

-a 

Xl 

I.;} 

* 

S 

U4 

o 

s  a 

« 

fe 

CC 

a 

^i 

H 

OQ 

03 

p 

DQ 

m  Narain 
9.12-1892 
o  Mussana 
rmwanti. 

1 

s 

1 

.s 

Dhari 

(died 

arried  t 

Dha 

a 

i 

g 

ir 

J3 

1— * 

O* 

c  r: 

^ 



_J             M 

« 

*. 

u  'O 

•-S     . 


sa 

08 

"S 

Zi 

s 

fl 

08 

'^ 

« 

...^ 

1-3 

(3 
OR 

-o 

CD 

c3 

Xi 

srt 

a 

a 

-C 

08 

4> 

08 

a 

o 

'in 

(UO 

t-s 

uu 

cS  00 

a 

a 

i-i 

08  fd 

03 

0) 

3 

-d 

r^     S 


"•^  .5 

c  5 

pq 


"C  •- 


55  8a 

-  fri  '-5 


rlio 


Maroh  1907.  J  CIVIL  JUDGMENTS— No.  34.  X33 

Pandit  Prera   Narain   died  in   May    1879   leaving  a  widow, 
Mnssammat   Premwanti,     and  a   large    amount    of     property. 
After     her    hnsband's     death   and    for   many  years  thereafter, 
Maasammat     Prerawanti     entrnsted   the     management   of   her 
affairs    to   Pandit  Janki  Parshad,  who   had  married  her   eldest 
dangbter,  Mnssaftimat  Jeoji.     In  or  abont  the   year    1885,  it   is 
alleged    on  behalf   of    defendant,  Maharaj  Narain,   Mussammat 
Premwanti  sent  her    servant   Balik  Ram  to   Kashmir  in  order 
to    procure     for   her  a    boy   suitable  for     appointment  as    an 
adopted     son.     It     is  said    that    Balik   Ram   succeeded   in   in- 
ducing    one   Seth     Ram,     also   a    Kashmiri   Pandit,   to  allow 
his     son,     the    said    Maharaj   Narain   (present    defendant)    to 
be  so  adopted,   and  that  the  adoption    was  thereafter   celebrated 
with   all  due    ceremonial.      The   natural    father     of    the     boy 
is   said   to     have     received    about    Ra.    500   from  Mussammat 
Premwanti    as   a   gift   in    return   for  handing  over   his    son  to 
the   lady.   In    1889    the    janao   (or    sacred  thread    investiture) 
ceremony   is    alleged    to    have   been    performed,   in    respect  of 
the    said  boy,  either  directly  or   indirectly,  through  Mussammat 
Premwanti.     Upon    this   occasion    it    is   asserted  on   behalf  of 
defendant,   that   various   members  of  the    family  were  present, 
and   received    the     usual   dues     presented    at   such  times,   and 
-  that   Kailas   Narain    (the  grandson   of    Dharm  Narain)   as  the 
representative  of    the    eldest    branch   of   the  family,   invested 
defendant   with     the    sacred  thread.     Among    those     who   are 
said  to  have   been    participators   in   this   ceremony   was  (so   it 
is    alleged)     Mussammat  Banoji,  the  present  plaintiff. 

In  August  1894  Mossammat  Premwanti  presented  an 
application,  under  Act  VIII  of  1890,  to  the  District  Judge, 
praying  for  the  guardianship  of  the  person  and  property 
of  the  defendant,  who,  according  to  the  statements  made  in 
this  application,  had  been  born  in  1880  and  was  conse- 
quently a  minor  at  the  time.  In  this  application  Mussammat 
Premwanti  asserted  that  the  minor  was  the  duly  adopted 
son  of  her  late  husband  Pandit  Prem  Nath.  A  certificate  of 
guardianship  was  accordingly  granted  to  Mussammat 
Premwanti   on   the. 8th    December    1894. 

In   February     1896   defendant    was  married,  through  the 

i  nstrnmentality    of    Janki    Pershad   purporting  to   act   in   this 

behalf  for    his   mother-in-law,  Mussammat   Premwanti,  to   the 

sister     of     Pandit     Basheshar     Nath,    Hangal,   a  pleader    of 

Akbarpnr  in    the  Fyzabad  District.     At  this    ceremony    Mns- 
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sammat  Premwanti  was  admittedly  present  and  so  also  was 
her  son-in-law  Janki  Pershad.  It  is  also  alleged  that 
plaintiff,  her  husband  (Jagan  Nath)  and  her  sons  as  well 
as  other  members  of  the  family  were  also  present  at,  and 
took  part  in,  the  ceremony.  In  1895  Mussammat  Premwanti 
executed  two  deeds  whereby  she  conveyed  two  houses  to 
defendant  whom  she  described  therein  as  her  adopted  son. 
In  May  1897  the  aforesaid  Janki  Pershad,  as  agent  of 
Mnssammat  Premwanti,  applied  to  the  Revenue  authorities 
praying  that  mutation  of  names  might  bo  effected  in  favour 
of  defendant,  as  regards  certain  lands  in  mauza  Bopas, 
Gurgaon  District,  which  Mnssammat  Premwanti  held  as  mort- 
gagee. The  tahsildar  directed  that  an  enquiry  upon  this 
subject  should  be  made  of  Mussammat  Premwanti  *'  by  means 
of  interrogatories "  (14th  June  1897),  ancl  subsequently 
directed  that  in  accordance  with  her  wishes  as  expressed  in 
Lnswer  to  the  said  interrogatories  the  mutation  asked  for- 
should   be   granti^d  (^rd  December  1897). 

On  \h^.  20t,h  .January  1898  a  similar  application  for 
mutation  in  favour  of  defendant  was  made  by  Janki  Pershad 
in  respect  of  the  lands  held  in  proprietary  right  by 
Mussammat  Premwanti  in  mauza  Gopalpnra,  in  the  same 
district.  This  application  was  granted  on  the  27th  January 
1898,  it  being  remarked  in  the  tahsildar's  order  that  Janki 
Pershad  supported  the  application.  In  both  of  these  applica- 
tions defendant  was  described  as  the  adopted  son  of  the 
late  Pandit  Prem  Narain,  and  in  each  case  the  application 
was  alleged  by  the  patwari  to  have  been  duly  proclaimed 
in  the  village.  Defendant  alleges  that  shortly  after  the  date 
of  this  mutation,  differences  arose  between  him  and  Janki 
Pershad  with  the  result  that  litigation  against  him  was 
forthwith  started.  In  March  1900  Ram  Narain,  the  son  of 
Pandit  Sarup  Narain,  sued  for  a  declaration  that  the 
alienations  effected  by  Mussammat  Premwanti  in  favour  of 
present  defendant  were  invalid  as  against  him,  he  being 
the  adopted  son  of  the  deceasad  Pandit  Prem  Narain.  The 
District  Judge  found  that  Ram  Narain's  alleged  adoption  was 
not  proved  and  this  finding  was  upheld  by  this  Court,  though  the 
suit  was  actually  dismissed,  on  the  ground  that  it  was  barred 
by  limitation  (see  Ham  Narain  v.  Maharaj  Narain  (^).  The 
present  suit  was  launched  against  defendant  on  the  14th 
April     1900.     The     plaintiffs     are     Mussammat     Banoji     (the 

(•)  3  P.  R.,  1904. 
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daughter   of    Mussammat    Premwanti)  and  her   five   sons.    The 
plaint  rans  as  follows  :  — 

"  (1)  Rai  Bahadur  Pandit  Prem  Narain  died  intestate  at 
"Delhi  on  the  15th  May  1879,  leaving  no  male  issue.  There 
"  remained  after  him  Mussammat  Banoji,  the  plaintiff,  and 
"his  other  daughter,  Mussammat  Jai  Rani,  and  Pandit  Sham 
"  Parshad,  the    son    of   his  third    daughter,    Mussammat   Jeoji, 

"deceased He    (Prem    Narain),    left     some 

"  immoveable   prcJperty,  twenty-nine  currency  notes   and    other 
"  moveable    property,  all    being   his    self-acquired  property. 

"  (2)  On  his  death,  he  was  succeeded  by  his  widow, 
"  defendant  No.  2  (i.e.,  Mussammat  Premwanti)  on  a  life  tenure 
"  according  to  Hindu  Law.  She  under  Act  XVII  of  1860 
"  obtained  a  succession  certificate  in  respect  of  the  estate  of 
"  her  deceased  husband  from  the  Court  of  the  Judicial  Assistant 
"  Commissioner,  Delhi,  on  the  14th  July  1879,  and  took 
*'  possession  of  all  the  moveable  and  immoveable  property  as 
"  well  as  of  the  currency  notes.  She  is  still  in  possession 
"  thereof. 

"  (3)  Defendant  No.  2  has  become  very  old  and  weak  of 
"  intellect.  She  declared  defaudant  No.  1  as  the  adopted  son 
"  of  Rai  Bahadur  Prem  Narain  by  the  following  acts  on  her 
"  part  :— 

"  (a)  Oa  the  14th  December  1894  she  declaring  defendant 
"  No.  1  to  be  an  adopted  son,  obtained  a  certificate  of 
"  guardianship  from  the  Court  of  the  District  Judge, 
"  Delhi. 
"  (i)  She  caused  mutation  of  names  in  respect  of  mauzas 
"  Bopas  and  Gopalpura,  in  tahsil  Rewari,  district 
'•  Gurgaon.,  to  be  effected  in  favour  of  defendant  No,  1 
"  as  adopted  son  of  Rai  Bahadur  Prem  Narain 
"in  the  months  of  December  1897  andJanuaiy 
"  1898. 
"  (c)    In    the    year    1895    she   executed     two     deeds  of 

"sale    in   respect   of    two  houses in  favour 

"  of   defendant  No.  1    as  adopted    son   of  the   said 

"  Rai  Bahadur. 

"  (4)     Defendant    No.    1    was    not    as   a  matter     of    fact 

^opted   by  Rai  Bahadur   Pandit    Prem    Narain    nor  could  he 

adopted     according  to   law.    He   (defendant    No.    I)  has 

fno   relationship   or    connection   with    the  family    in  question, 

lor    is   defendant    No.  2   competent    to    make   any   adoption 

in  the  presence   of  plaintiffs.   Defendant    No.   2,    who    h^is  a 
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*'  mere  life  latere ^t,  has  no  right  to  affect  au  alienation  of 
"  the  property  in  favour  of  defoadant  No.  1,  and  the 
"  alienations  made    are  null    and   void. 

"  (5)  Plaintiff  No.  1  daughter  and  plaintiffs  Nos.  2—6, 
"  grandsons  (daughter's  sons)  of  the  deceased,  are  his  surviving 
"  heirs.  The  plaintiffs*  rights  are  in  danger  on  account  of  the 
"  acts  of  the  defendants  mentioned  iti  paragraph  3  of  this 
"plaint.  Cause  of  action  accrued  to  the  plaintiffs  against  the 
"  defendants  from  December  1894  to  1898  at  Delhi. 

(6)  Plaintiffs  therefore   pray — 

(a)  for  a  declaration  to  the  effect  that  defendant  No.  I 
"  was  never  actually  adopted  by  Rai  Bahadur 
"  Pandit  Prem  Narain,  that  he  could  not  be 
"  adopted  a(?cording  to  law,  and  that  the  alienations, 
"  which  have  been  mentioned  in  paragraph  8  of  this 
"plaint,  and  which  were  made  by  defendant  No.  2  in 
"  favour  of  defendant  No.  1,  in  respect  of  the  estate  of 
"  the  deceased  are  null  and  void; 

"  (b)  Any  other  relief  to  which,  in  the  opinion  of 
"the  Court  they  may  be  entitled,  maybe  granted 
"  to  them  ; 

"  (c)  the  costs  of  the  case  may  be  awarded  to  plaiti- 
"  tiffs   from  the  defendants.  " 

Defendant  No.  1  at  the  time  of  suit  was  a  minor,  and 
"  MuBsammat  Premwauti  was  appointed  his  guardian  ad 
^*  litem.  Purporting  to  act  on  his  behalf,  she  filed  the  follow  • 
'*  ing  written  statement  in  answer  to  the  plaint : — 

"  The  defendants  admit  paragraph  1  of  the  plaint,  but  there 
"  is  a   misioinder    of    the     plaintiffs  in   the   case. 

"  (2)  The  defendants  admit  paragraph  2  of  the  plaint,  but 
"  defendant  No.  2  does  not  possess  a  life  interest  only. 
"  She   is  heir    with    full   powers. 

"  (3)  The  defendants  deny  the  allegations  in  paragraph  3  of 
'=  the     plaint     to   the     effect     that     defendant   No.     2    is    old 
"  and    weak   of  intellect    but  they  admit  the  other  allegations 
"  set  forth  therein. 
«  "  (4)   The  defendants  totally  deny  paragraph  4  of  the  plaint. 

*'  (6)  Defendant  No,  2  adopted  defendant  No.  1 
"  according  to  the  custom  of  the  tribe,  and  she  was  under 
*'  the  law  and  custom  fully  competent  to  make  such  an 
"  adoption.    She  adopted    defendant    No.   1    with    the  consent 
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"  of   all   the    family     members  as   well    as     with    that    of  the 
"  female    plaiutiff    No.    1    and     oousequently     plaiutiff    No.    1 
cannot    now     object     to    the   adoption.     Defendant      No.    1 
is  the  lawful  adopted    sou   of  Pandit  Prem    Naraiu,    hua- 
"  baud  of  defendant  No  2.  ^ 

'«  (6)  (immaterial). 

"  (7)  The  plaiutiifs  are  not  entitled  to  any  relief  what- 
"  ever.  It  is,  therefore,  prayed  that  plaintiffs'  claim  may  be 
"  dismissed."  This  written  st^temeut  was  .signed  iu  Nagri 
ohavacjfcers  by  Massammat  Premwauti  and  her  thumb 
impression  was  also  taken  thereon. 

The   following  issues    were    framed  :— 

"  (1)  Had  Mussammat  Premwauti,  defendant  No.  2, 
"  power  to  make  tl\e  adoption  iu  dispate  under  custom  or 
"  Hindu    Law,    which   the  parties  follow. 

"  (2)  Had  she  an  absolute  indefeasible  right  in  the 
•'  property  which  she  could  part  with  iu  favour  of 
*'  defeuiait  No.  1,  or  only  a  life  interest,  subject  to  the 
"  reversionary   rights   of  plaintiffs  ? 

"  (3)    Did    plaintiffs    give    expressed    or   implied  consent 
"  to  the  adoption,  so  as  to  debar  their  present  claim  ? 

"  (4)  To    what   relief    or   reliefs   are   plaintiffs  entitled  in 
"  view   of  the   decision  of  the  above  issues  ?" 

The   onus  probandi     as     regards    all   the  issues    was   laid 
upon   the  defendant.     One  witness,    Balik  Ram,  was    examined 
on  his     behalf   on  the   23i'd  July   1900,    and  testified   to   the 
effect  that   he  had,    at  the   request  of  Mussammit    Premwauti, 
induced     the    natural     father    of    defendant    No.    1    to  allow 
his  sou   to  be   adopted  by    that    lady  ;  that  defendant    No.    I 
was    so    adopted  with     all  due   ceremony  ;   that   Mussammat 
Premwanti     some   years    later     had    the    janeo    ceremony    per- 
formed  as  i-egards  the    boy  ;  that   Pandit  Dharm  Narain's   son 
(Kailas    Narain)    invested   the    boy     with   the  sacred    thread, 
and    that  subsequently  Mussammat  Premwauti    had     the    boy's 
marriage  ceremony  performed.     On   the    24th   July    1900    (i.e. 
to   say,   the  day   after    the     examination    of   Balik    Ham)    an 
application    was   made  to   the  District   Judge   for   the   removal 
of    Mussammat.    Premwanti   from  the   guardianship  ad  litem  of 
defendant  No.  I,  and   for  the  appointment  of  some  one   else    in 
her   place,  it  being   alleged  in  this  application  that  Mussammat 
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Premwanti  was  not  "  defending  the  minor's  interests  properly." 
This  applioation  was  granted  on  the  same  date  and  the  Court 
Nazir  wa«  appointed  guardian  ad  litem  in  her  place.  It  seems 
that  the  new  gaaidian  nd  litem  did  not  produce  any  further 
evidence  on  behalf  of  the  minor  on  the  "ijtth  Octabar  1900,  the 
date  fixed  for  the  hearing  of  any  such  evidence.  The  case  was 
accordingly  adjourned  to  t!ie  29th  November,  on  which  date  the 
guardian  ad  litem  informed  the  Gouit  that  his  ward  was  over  20 
years  of  age  and  fully  able  to  look  after  his  ovvn  interests  ;  that 
he  had  not  received  any  instructions  from  him  since  the  previous 
September,  and  that  he  had,  in  consequence,  no  evidence  to 
produce.  The  District  Judge  thereupon  held  that  the  defendant 
had  failed  to  produce  evidence  to  prove  the  truth  of  the  allegations 
made  on  his  behalf,  and  that  the  suit  must,  therefore,  be 
decreed.  This  was  on  the  30th  November  1900,  and  a  decree  was 
passed  accordingly. 

On  the  2nd  January  1901  the  guardian  ad  litem  prayed  that 
the  said  decree  might  be  set  aside  on  the  ground  that  the  minor 
was  ill  at  the  time  when  the  hearing  was  fixed  for  the  29th 
November  1900,  and  that  there  was  now  ample  evidence  avail- 
able to  refute  the  plaiutiffe'  claim.  This  application  was  rejected, 
the  District  Judge  holding  that  the  proper  course  was  for  the 
guardian  ad  litem  to  either  apply  for  review  of  judgment  or 
appeal  against  the  decree  if  noi,  tima-barred  (see  order  dated 
20th  "March  1901).  Accordingly  an  appeal  was  presented  to 
(his  Court  on  the  17th  June  1901,  and  was  accepted  by  the  order 
dated  4th  December  1903,  it  being  held  by  the  learned  Judges 
that  suflicient  cause  (within  the  meaniag  of  Section  5  of  the 
Limitation  Act,  1877)  had  been  shown  for  not  presenting  the 
appeal  within  the  ordinary  period  prescribed  for  appeals  and 
the  appeal  was  admitted   to  a   hearing. 

As  regards  the  merits  of  the  case  the  Court  observed  "  it 
"  appears  that  no  evidence  has  been  produced  on  behalf  of  appellant 
"  and  it  is  hardly  possible  that  there  was  none  to  be  adduced." 
The  learned  Judges  accepted  appellant's  explanation  that  he 
was  unable  owing  to  illae.^3  to  instruct  his  guardian  ad  litem 
(the  Haid  Court  Nazir)  regarding  the  witnesses  to  be  called 
in  support  of  his  defence,  and  considered  that  **  a  suflScient 
"  case  had  been  made  out  for  permitting  him  to  adduce  his 
"  evidence."  The  Court's  order  proceeds  ;  "  We  return  the  case  to 
"  the  District  Judge  in  order  that  all  the  evidence  of  the  appellant 
"  pn  the  issues  framed  may  be   taken  and  also  any  evidence   that 
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"  plaintiffs  respondents  may  wish  to  produce.  It  was  stated 
"  by  the  appellant  in  the  lower  Court  that  he  had  been  adopted 
"by  Mnssammat  Premwanti  under  authority  given  by  her  hus- 
"  band.  No  issue  was  framed  on  this  point  and  we  request 
"  the  District  Judge  to  examine  the  nppellant  upon  if,  and  if  he 
"  is  able  to  make  a  definite  statement  to  put  it  in  issue  and  to 
"  allow  both  sides  to  produce  evidence  on  it.  The  remand  is 
"  made  under  Section  566  and  Section  568  of  the  Code  of  Civil 
"  Procedure  as  amended  by  Sectioi:  68  of  the  Pnrijab  Courts  Act. 
"  The  lower  Court  is  lequested  when  sending  the  evidence  to  give 
"  its  opinion  as  to  its  credibility  and  value  and  its  findings  on 
"  the  points  in  issue." 

In  compliance  with  this  order  the  District  Judge  examined 
Maharaj  Narain,  appellant,  with  reference  to  the  alleged  authority 
to  adopt  given  by  h(  r  deceased  husband  to  Mussammat  Prem- 
wanti, and  finding  that  the  appellant  could  make  no  definite 
statement  on  the  point,  the  learned  Judge  decided  that  there  was  no 
need  for  a  '*  fresh  issue."  The  parties  were,  however,  given  every 
opportunity  of  adducing  evidence  and  a  very  large  number  of 
witnesses  were  examined,  some  in  Court  and  others  through 
interrogatories.  The  District  Judge  has  duly  considered  this 
evidence  and  his  opinion  is  that  the  Kashmiri  Pandits  of  Delh^ 
are  proved  to  be  governed  in  matters  of  adoption  by  custom  and 
not  by  the  principles  of  the  Mitakshara  form  of  Hindu  Law  ;  that 
there  is  good  evidence  of  the  fact  of  Maharaj  Na rain's  '"  adoption  ". 
that  '*  there  is  overwhelming  evidence  that  he  has  for  many  years 
"  been  treated  as  the  adopted  son  of  Pandit  Piem  Narain  by 
"  Mussammat  Premwanti,  by  the  family  of  Pandit  Prem  Narain 
"  and  the  clan  of  Kashmiri  Pandits  generally ;"  and  finally, 
that  the  said  adoption  is  valid  by  the  custom  obtaining  in  the 
tribe  to  which  the  parties  belong 

For  respondents  Mr.  Grey  objects  that  the  opinion  of  the 
District  Judge  is  inadmissible  and  should  be  disregarded 
altogether,  inasmuch  as  the  remand  was  made  under 
Section  568,  and  not  under  Section  566  of  the  Code. 
It  is  true  that  this  Court  in  its  order  of  the  4th  December  1908 
did  not  frame  any  issue  for  trial  nor  did  the  District  Judge 
deem  it  necessary  to  frame  a  fresh  issue.  The  remand  was  conse- 
quently not  properly  one  under  Section  566  and  the  opinion  ex- 
pressed by  the  District  Judge  cannot  amount  to  a  finding  with 
regard  to  any  of  the  issues  upon  which  evidence  has  been  taken. 
But  in  a  case  such  as  the  present,  when  practically  no  evidence 
was  given  at  the  time  of  the  original  trial  and   the  whole  of  the 
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case  hnd  to  be  pent  back  for  trial,  we  see  no  reason  why  we 
shonld  be  debarred  from  iiiking  into  consideration  the  opinion 
expressed  by  the  f^istrict  Judge  fs  TfgBrds  the  credibility  and 
valne  of  the  evidence  taken  by  him.  "We  do  not  regard  his 
observations  as  amounting  to  distinct  findings.  They  are  merely 
the  exprefsioi  s  of  (pinicn  ol  the  officer  who  recorded  the 
evidence,  and  it  is  merely  in  thiit  ligVit  and  to  that  extent  that 
we  have  referred  to  Ihcni.  We  shall,  of  course,  ourselves  have 
to  decide  the  points  which  call  for  deteimination,  bnt  as  a 
guide  to  our  decision  we  are,  we  consider,  fully  justified  in 
having  regard  to  the  District  Judge's  opinion  as  to  the  credi- 
bility or  otherwise  of  the  witnesses.  To  come  now  to  the 
questions  upon  which  we  have  to  give  a  decision.  They  are 
as  follows : — 

(a)  Whether  Maharaj  Narain  was  in  fact  adopted  by 
Mussammat  Premwanti,and  if  so,  when  such  adop- 
tion took  place ; 

(b)  Whether  an  adoption  by  a  widow,  who  had  obtained 
no  authority  in  that  behalf  from  her  deceased  husband 
in  the  latter's  life-time  is  valid  among  Kashmiri 
Pandits  of  the  Delhi  District ;  and  whether  there  is  in 
such  rapes  any  aistinction  lecognized  between  the 
adoption  of  a  boy  who  is  a  stranger  and  of  a  boy 
who  is  a  member  of  the  deceased  husband's  family  ; 
and  thirdly 

(c)  Whether  in  any  event  the  suit  should  be  dismissed 
(1)  on  the  ground  of  plaintiffs'  acquiescence  in  the 
alleged  adoption  ;  (2)  ns  being  barred  under  Article 
118  of  the  second  Schedule  to  the  Indian  Limitation 
Act,  1877. 

We  will  proceed  to  deal  with  these  questions  seriatim. 

{a)  In  our  opinion  the  factum  of  the  adoption  is  most 
clearly  and  conclusively  established.  It  appears  that  about 
five  (r  six  years  after  the  death  of  Pandit  Prem  Narain, 
his  widow,  Mussammat  Premwanti,  a  lady  who  was,  ag 
the  evidence  shows,  of  singularly  forceful  character,  decided 
to  adopt  a  boy,  and  with  this  object  commissioned  an  old 
servant  of  the  family,  the  witness  Balik  Ram,  to  procure 
her  a  suitable  youth  from  Kashmir,  thfit  being  the  country 
from    which    these    Kashmiri    Pandits    originally     come    and 
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from  which  (accordinc:  to  the  majority  of  the  witnessea, 
see  as  to  this  the  evidence  of  Lachmi  Narain,  Pandit  Prem 
Nath,  Pandit  Pran  Nalh,  Pandit  Bishan  Narain,  Pandit 
Tribhawan  Nath,  Pandit  Janki  Pershad  Shanghi,  Pandit 
Gajotii  Pershad,  Pandit  Pnjare  Lai,  Pandit  Maharaj  Kishen, 
Pandit  Hari  Kishen)  it  is  nsoal  to  get  boys  for  adop* 
tion  when  there  is  any  difiicnlty  in  obtaining  a  boy  belonging 
to  the  family. 

Balik  Ram  testifies  as  follows  :— *'  After  I  had  been  in 
"  Kashmir  for  one  month,  Ram  Chand,  my  brother,  now  deceas- 
•*  ed,  indicated  one  Pandit  Seth  Ram  as  a  person  likely  to 
'•  give  one  of  his  sons  for  adoption.  I  called  upon  Seth  Ram, 
•'  who  agreed  on  the  condition  that  his  debts  were  paid  to  the 
"  extent  of  Rs.  500.  I  wrote  to  the  widow  Mussammat 
"  Prem wanti  and  she  agreed  to  pay  Rs.  500,  and  wrote  a  letter 
"  to  me  which  I  have  now  got.  She  sent  Rs,  200  out  of  which 
"  I  paid  Rs.  100  to  Seth  Ram  on  account.  Seth  Ram  agreed 
"  to  give  Maharaj  Narain,  then  aged  five,  for  adoption,  and  he 
"  brought  the  said  Maharaj  Narain  with  him  to  be  so  given  and 
"I  came  with  them.  Seth  Ram  stopped  here  for  about  15  da/s 
"  and  gave  the  said  son  to  Mussammat  Premwanti  and  received 
"  Rs.  450  from  her  as  also  a  goshwara  and  two  pieces  of  muslin. 
"  Since  then  the  boy  has  been  with  Mussammat  Premwanti 
"  and  has  been  brought  up  with  her."  This  evidence  is  corro- 
horatfid  by  that  of  Mussammat  Premwanti  herself,  and  that  too 
at  a  time  when  she  was  admittedly  hostile  to  the  claims  of 
Maharaj  Narain  and  had  in  fact  brought  a  suit  to  have  it  de- 
clared that  the  said  Maharaj  Narain  was  not  the  adopted  son 
of  the  late  Pandit  Prem  Narain.  In  her  evidence  given  on  the 
31st  July  1904,  the  lady  admitted  that  she  had  had  Maharaj 
Narain  brought  from  Kashmir  about  17  or  18  years  previously. 
She  no  doubt  adds  that  he  was  merely  a  lapalak  and  treated 
as  such,  but,  as  we  shall  presently  show,  this  part  of  her  evidence 
is  clearly  false. 

Next  we  have  the  evidence  of  Pandit  Lachmi  Narain  who 
is  the  guru  or  family  priest  of  the  parties.  He  deposes  as 
follows:— "I  know  defendant.  I  have  known  him  since  he 
**  came  here.  It  is  nineteen  years  since  he  came  from  Kashmir. 
'« Pandit  Prem  Narain's  widow  called  him.  He  was  called 
"for  adoption.  He  was  adopted.  1  witnessed  the  adoption 
"  ceremonies.     Pefendant  was  four  or  five  years  old   at  the  time. 
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"  At  tho  adoption,  the  daughters  of  Pandit  Prera  Narain  were 
"  present.  Mussamraats  Banoji  and  Jairani  were  both  present. 
"  Janki  Pershad,  son-in-law  of  the  widow,  was  there  too.  A 
"  feast  was  given   to  the    brotherhood    and  sweets  were  distribut- 

'ed When  Maharaj    Natain  was  adopted,  Pandifc  Bishen 

"Narain  (the  father  of  the  deceased  Pandit  Prem  Narain) 
"  and  his  three  sons  were  alive.  They  knew  of  the  adoption, 
"  but  raised  uo  objection  to  it.  Dharm  Narain  having  only 
"  one  son,  explained  that  he  could  not  giveaway  that  son  in 
"adoption.  At  the  adoption  sweets  were  distributed  and  the 
"boy  was  put  in  the  lap  of  Mnssammat  Premwanti."  We  see 
no  reason  to  disbelieve  the  evidence  of  this  witness,  nor  did  Mr. 
Grey  disclose  any  in  the  course  of  his  argument.  The  witness 
is  a  person  who  would  in  the  natural  course  of  things  have  been 
present  on  an  occasion  of  this  kind,  and  it  is  hardly  likely  that 
he,  the  family  priest  of  the  parties,  would  go  out  of  his  way  to 
perjure  himself  on  behalf  of  one  who  was  in  no  sense  member 
of  that  family. 

In  support  of  the  adoption,  there  is  also  evidence  of  Pandit 
Janki  Nath,  Madan  Rai  Bahadur,  Pandil  Gobind  Lai,  Pandit 
Janki  Nath  (son  of  Pandit  Ram),  Pandit  Murli  Dhar,  Pandit 
Man  Mohan  Lai,  and  Pandit  Pirthi  Nath.  These  witnesses 
are  intimately  acquainted  with  the  aBairs  of  Pandit  Bishen 
Narain's  family,  and  as  regards  them  also  no  valid  reason  was 
given  for  discrediting  their  evidence  which  on  its  face,  at  all 
events,  appears  to  be  true  and  straightforward. 

Then,  again.  Pandit  Janki  Pershad,  the  son-in-law  of  Mus- 
aammat  Premwanti  and  the  person  who  is  alleged  to  have 
stirred  up  this  litigation,  stated  in  the  case  brouglit  by  Mussam- 
mat  Premwanti  against  Maharaj  Narain,  to  which  we  have 
already  referred,  "  Maharaj  Narain  ko  mutbana  bhi  main  ne 
Kashmir  se  baqimat  Bs.  500  lagakar  karaya  tha."  We  have 
also  pointed  out  that  Mussammat  Premwanti  when  giving 
evidence  in  this  case  asserted  that  she  had  not  adopted  Maharaj 
Narain  and  ttat  she  regarded  the  latter  merely  as  a  lapalak. 
In  the  written  statement,  however,  which  in  her  capacity 
of  guardian  ad-Utem  she  filed  on  behalf  of  defendant,  tho 
lady  distinctly  stated  that  she  had  adopted  "  defendant  No.  1," 
(t.e.,  Maharaj  Narain)  "  according  to  the  custom  of  the  tribe" 
and  "  with  the  consent  of  all  the  family  members,  as  well 
as  with  that  of  the  female  plaintiff.  No.  1  (Mussammat  Banoji)," 
ard  '*  that  defendant  No.    1  as  the  lawful  adopted  son  of  Pandit 


Mabch  1907.  1  CIVIL  JUDGMENTS— No.  34.  143 


Prem    Narain,    hasband   of    difeaiiit    No     2"     Th's    written 
stateraaut  was  duly  sig  ,od  by    Massaratnat    Prem^aati   ani  her 
thumb    impression   was     tako'i    thereou.     Again,     it   has,     we 
think,    been    fully  established     (see   evidence    of    Gobind    Lai, 
Lachmi    Narain,    Murli     Dhar,    Mhd   Mohan    Lai,    Pirthi  Nath, 
Pandit  Prem  Kath)    that  Massammat    Premwanti  had   the  janeo 
(sacred    thread    investiture)    ceremony     performed    in   1889    for 
Maharaj    Narain ;  that  the    sacred  thread    was    put   on  the  boy 
by    Kailas     Narain,  the    grandson    of     Dharra    Narain  ;   that 
members  of  the  families  of   Pandit   Prem    Narain  and    of   Mas- 
sammat    Premwanti     were     present     on      the     ocscasion     and 
received     customary     dues       which      they       certainly       would 
not   have   received  unless   the  boy    had    actually   been  adopted 
by  Massammat  Premwanti  as  a  son,    and    that    Pandit   Dharm 
Narain's  wife  gave    alms    to    Maharaj  Narain.     These  facts  are 
testiBed  to  by  a  large  number  of  witnesses  and  their  evidence  upon 
those  points  is  not  seriously  challenged.   Even  Mussammat  Prem- 
wanfi,  in  her  evidence,  was  forced  to  admit  its  truth,  though  she 
had  also  to  admit  that  "  correspondence"  was  taking  place  between 
plaintiff,  Mussammat  Banoji,  and  herself    with  reference   to  this 
case  and  that  "  as  she  directs  me  so  I  represent  it  in  Court." 

It  is  alleged  that  about  Rs.  10,000  were  spent  in  connection 
with  this  Janeo  ceremony  and  the  barat  or  procession  through  the 
city  which  followed  it.  (See  evidence  of  Lachmi  Narain,  Pandit 
Prem  Nath  and  Mussammat  Premwanti,  the  latter  admits  that 
about  lis.  2,000  were  spent).  There  is  no  refutation  of  this 
allegation,  and  if  such  a  large  sum  was  actually  spent,  it  is 
impossible  to  believe  that  the  boy  vvas  not  regarded  as  the 
adopted  sou  of  Mussammat  Premwanti,  jnst  as  it  is  inconceivable 
that  Kailas  Narain  would  have  invested  hira  with  the  sacred 
thread  or  Mussammat  Dharmwanti  would  have  presented  him 
with  alms,  had  he  been  a  mere  Ufalah  of  Mussammat 
Premwanti. 

Mussammat  Premwanti  has  further  to  admit  that  in  t§96 
ghe  had  Maharaj  Narain  married  to  the  sister  of  the  witness, 
Bashasher  Nath, /f'^w^aia,  pleader  of  Akbarpur  in  the  Fyzabad 
District.  On  this  occasion  also  several  members  of  the  family 
Were  present  and  participated  in  the  ceremonies. 

I  It  is  asserted  on  behalf  of  defendant  and  strenuously 
lenied  by  plaintifF,  Mnssammat  Banoji,  that  she  and  her  husband 
irere  also  present  at  both  the  Janeo  and  the  marriage 
seremonies.     It  is  noticeable  in    this   co)iueotion   that    plaintiff's 
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hu-jbiad  who  admittedly  figareg  in  the  group  of  persons  whose 
photograph  was  taken  the  day  after  the  marriage  has  not  come 
forward  to  deny  the  allegation  that  he  took  part  in  the  latter 
ceremony.  Upon  a  careful  consideration  of  the  evidence  we  have 
DO  doubt  onrselves  that  Mnssammat  Banoji  and  her  husband 
participated  in  both  ceremonies.  (See  evidence  of  Gobind  Lai, 
Lachmi  Narain,  Murli  Dhar,  Man  Mohan  Lai,  Pirthi  Nath,  Pandit 
Prem  Nath,  Pandit  Bisharabar  Nath,  Pandit  Hirde  Naraiu, 
Pandit  Bashasher  Nath  Thakur  Gujraj  Singh).  There  is  a  mass 
of  respectable  evidence  to  that  effect  and  as  regards  the  janeo 
ceremony,  the  accounts  produced  to  show  what  sums  were  paid 
and  to  whom  on  that  occasion,  dis  'lose  cartain  payments  to 
Mussammat  Banoji.  These  accounts  are  in  the  handwriting  of 
Pandit  Janki  Pershad.  Mussammat  Banoji's  explanation  to 
account  for  the  fact  that  she  did  actually  receive  some  money  at 
the  time  when  the  ceremony  of  jineo  was  performed  is  not 
at  all  clear  nor  does  it  carry  conviction.  Mussammat  Laohmiji 
daughter  of  Pandit  Dharm  Narain  on  the  other  hand  admits  that 
she  did  receive  the  usual  dues  on  the  occasion  of  the  janeo,  and  we 
see  no  reason  to  suppose  in  tlie  faoe  of  the  accounts  that 
Mussammat  Bau>ji  did  not  racaive  her  shire  also.  Taking 
everything  into  consideration  we  tind  it  impossible  to  believe 
plaintiff's  statement  that  she  had  nothing  to  do  with  and  in  no 
wise  participated  in  the  defendant's  /aweo  and  rairriage  ceremonies. 
Under  these  circumstances  it  would  be  difficult  for  plaintiff  No.  I 
to  succeed  in  the  present  case,  even  if  it  were  proved  that  the 
adoption  of  Mahataj  Narain  was  not  valid  by  the  law  observed 
by  members  of  the  Kashmiri  Pandit  community.  Her  acquiecence 
in  this  particular  adoption  for  so  many  years  would  have  been  a 
serious  bar  to  her  present  claim.  But  for  the  moment  we  are 
not  dealing  with  this  aspect  of  the  case  and  we  merely  allude 
to  plaintiff's  presence  at  the  two  ceremonies  with  the  object  ol 
showing  that  Maharaj  Narain  had  actually  been  adopted  by 
Mussammat  Premwanti  and  had  for  years  been  regarded  as 
that  lady's  adopted  sou  by  the  members  of  the  family.  Additional 
facts  to  support  our  conclusion  in  favoor  of  the  factum  of 
adoption  are  these  :  — (a)  In  1894  Mussammat  Premwanti  applied 
under  the  provisions  of  Act  VIII  of  1890  to  be  appointed 
guardian  of  the  person  and  property  of  Maharaj  Narain  and 
in  her  application  described  the  minor  as  her  adopted  son. 
(b)  On  the  22nd  May  1895  Pandit  Janki  Parshad  petitioned  t^^M 
Revenue  authorities  with  a  view  to  having  mutation  of  nara^^ 
in  respect  of  lands  in  mauza  Bopas  effected  in  favour  of   Maharaj 
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Naraiu,  who  wi,J3tifced  la  the  a^jpUo  itija  fc>b3  tha  adopted  son 
of  faaiit  Pre  n  Nir.iia  Upja  this  applicitioo,  tha  takiUlar 
dirjotoi  thifc  onqiiry  sh  )ald  ba  naiid  of  Miissmrnat  Pramwaati 
by  tnaaas  of    iaterrogatories   as   she    resided    at  Delhi   and    the 

k application  was  made  by  her  general  agent.  Enquiry  was  made 
acc!ording\y,  and  Massainmat  Premwanti  expressed  her  consent 
to  the  "  gift  of  the  land  in  question."  Alatation  of  names  was 
jtherefore  ordered  in  favour  of  Maharaj  Narain  ('iSrd  December 
1897).  (c)  A  similar  application  was  made  in  January  1898 
by  the  said  Pandit  Janki  Pershad,  (who  again  represented 
himself  to  be  the  general  agent  of  Mussammat  Premwanti),  as 
regards  mutation  in  respoct  of  lands  in  Mauza  Gopalpnra.  In 
this  application  too  M*haraj  Narain  wis  described  as  the  adopted 
son  of  Paaiit  Pfdu  Ni."ai:i.  (I)  P. J  la  Bishx^har  Nath,  Etnjal, 
disposes  that  bafore  he  consented  to  the  marriage  of  his  sister 
with  Maharaj  Narain,  he  had  full  inquiries  made  regarding  his 
sister's  intended  husband,  and  was  assured  by  Pandit  Prem 
Narain's  family  and  others  that  the  adoption  had  taken  place 
and  that  Maharaj  NaraiG  was  recognized  b/  th  i  m>mbu*<j  of 
that  family  as  one  of  theaaselves.  There  is  no  reiion  why  v; 
should  not  credit  this  evidence.  The  enquiry  would  ba  a  very 
natural  one  as  the  witness  himself  belongs  to  a  very  respectable 
family,  and  a  marriage  of  one  of  the  ladies  of  that  family 
would  scarcely  be  allowed  to  take  place  unless  and  until  proper 
enquiries  had  been  made  regarding  the  position  and  family  of 
the  proposed  husband.  It  is  in  the  highest  degree  improbable  that 
Pandit  Bashasher  Nath  vvoald  have  consented  to  the  marriage 
of  his  sister  with  an  unknown  waif  and  stray,  and  we  can  only 
conclude  that  he  is  speaking  the  truth  when  he  tells  us  that  he 
gave  his  consent  to  the  marriage  because  he  was  assured  by  rela- 
tives and  friends  of  the  Hakchar  family  that  Mah^traj  Narain 
was  the  adopted  son  of  the  late  Pandit  Prein  Narain.  (e)  Finally, 
there  is  no  doubt  that  until  the  present  litigation  at  all  events 
Maharaj  Narain  has  been  ijways  regarded  as  one  of  the 
Hakchar  family.  Upon  this  point  in  addition  to  the  evidence 
of  the  witnesses,  to  whom  we  have  already  referred,  there 
is  the  evidence  of  Pandits  Hirde  Narain  and  Bishambar  Nath. 
Moreover,  it  is  proved  that  two  witnesses  whose  evidence  is 
otherwise  distinctly  hostile  to  defendant,  viz.,  Pandits  Janki 
Parshad  (page  23  of  the  paper  book)  and  Suraj  Narain,  Kaul,  have 
in  post-cards  and  letters  addressed  to  defendant  described  him 
as  Hakchar.  When  asked  to  explain  this,  Pandit  Janki  Pershad 
said  that  he  so  described  the  defendant  because  Hakchar  is  the 
caste  of  his  mother,  and  he  added  "  I  admit  him  to  be  the  adopted 
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"  eon  of  his  mother  and  nofc  of  his  father."  The  witness  did 
not  farther  explain  how  a  boy  who  was  the  adopted  son  of 
Mu.sammat  Premwauti,  -Mid  yet  uoh  the  adopted  son  of 
Mussammat  Premwanti's  husband,  coald  take  the  family  name 
of  the  latter.  Pandit  Suraj  Naraiu,  Kanl,  (page  81  of  paper  book) 
is  the  son-in-law  of  Pandit  Sh  rap  Narain,  who  was  the  brother 
of  the  late  Pandit  Prem  Narain.  He  is  then  also  the  brother- 
in-law  of  Ram  Narain  whose  olaim  to  be  the  adopted  son  of 
Pandit  Prem  Narain  was  dismissed  as  not  pr  )ved.  He  explains 
that  he  addressed  Maharaj  Narain  as  Hakchar  because  the 
'•  post-card  was  meant  for  a  woman  of  the  Hakchar  family,"  and 
he  thought  that  by  addressing  defendant  as  Hakchar  the  card 
would  reach  its  destination  more  sarely.  It  seems  to  us  that 
both  these  explanations  are  singalarly  lame,  and  that  the  real 
reason  why  defendant  was  addressed  as  Hakchar  was  because 
he  was  at  that  time  recognized  by  the  Hakchar  family  as  one 
of  their  member. 

For  the  above  reasons  we  find  that  defendant  Maharaj  Narain 
was   actually  adopted  by    Mussammat  Premwanti,  and   that  the 
adoption   took  place    about   the    year    1885.      For    lespondents 
Mr.  Grey  argued  that  it  was  very   hard  to  meet  defendant's  case 
upon  this  point   as   the    allegations    as   to    the    time    when    the 
adoption  occarred  had  varied  from  time  to  time.     In    suppoit  of 
this  argument,  the  learned  counsel  referred  us  to    para.  .3  of  the 
written  statement  filed    by    Mussammat -Premwanti  on  behalf  of 
defendant  where  it  is  stated  that  except  as   regards    the   alleged 
incapacity  of  defendant  No.  2    the   other   allegations    in    para.  3 
of  the  plaint  are  admitted.     In  para.     8  of  the  plaint   it  was,   no 
doubt,  pleaded  that  "  defendant  No.  2  "  had    declared  defendant 
No    1    as    the  adopted    son    of  Rai  Bahadur  "Prem  Narain"  by 
certain  acts  therein  specified,  and  the  argument  is  that  defendants 
conceded  that  it  was  by  reason  of  these    acts  and  of    these    acts 
alone  that  defendant  No.    1  asserted   his    adoption,  we   cannot 
however  put  this  strict  construction  on    para.    3    of  the   written 
statement.    On  the  contrary  we  think  that  the  obvious  meaninorof 
defendants  was  that  they  admitted  that  Mussammat    Premwanti 
had  done  the  acts  specified  in  third  para,   of  the    plaint.      They 
certainly  did  not  intend  to  admit   further    that  no  adoption    Iiad 
taken  place  before  the  date  of  the  first  of  these  acts,  for  the  only 
witness  called  for  the  defence  (before  the  remand)  was  examined 
with  the  object  of  proving  that  defendant   Maharaj    Naraiu    had 
been  brought  from    Kashmir   in   or  about    1885,  and    had   then 
and  there  been  adopted  by  Massammat  Premwanti. 
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Mr.  Giey's  next  contention  was  that  according  to  some  of 
the  witnesses  who  were  examined  after  the  remand,  Maharaj 
Narain's  adoption  was  effected  with  all  due  ceremony  shortly 
aft^r  his  arrival  from  Kashmir  whereas  other  witnepsep..  if  they 
did  not  in  so  mfiny  words  expressly  say  go,  at  all  event.':  implied 
that  the  adoption  was  actnnlly  efected  by  the  perfoimanre  of 
the  janeo.  We  are  again  unable  to  accept  the  argument. 
Taken  as  a  wh"le,  all  that  the  evidence  goes  to  show  is  that 
the  boy  was  brought  from  Kashmir  and  duly  adopted,  and  that 
he  was  thereafter  treated  by  Mussammat  Premwanti  and  the 
other  members  of  the  family  as  one  of  themselves.  No  witness 
either  says  or,  in  our  opinion,  implies  that  it  was  the  janeo 
ceremony  which  effected  the  adoption  of  the  defendant  ;  they  all 
certainly  refer  to  this  ceremony,  but  they  do  so  because  they 
were  all  of  the  opinion  that  it  would  not  have  been  performed 
by  Mussammat  Premwanti  or  have  been  participated  in  by  Kailaa 
Narain  and  the  other  members  of  the  Hakchar  family  unless 
the  defendant  had  previously  thereto  been  recognized  as  the 
adopted  son  of  the  late  Pandit  Prem  Narain. 

(6).  The  next  question  is  whether  the  adoption  of  Maharaj 
Narain,  which  was  admittedly  made  without  the  permission 
of  Pandit  Prem  Narain,  is  valid  by  the  law  obtaining  among 
the  Kashmiri  Pandits  of  the  Delhi  District.  These  Kashmiri 
Pandits  are  high  caste  Brahmins  and  are  in  most  respects 
governed  by  the  Hindu  Law  and  by  the  piinciples  of  this  law  (a^ 
stated  in  the  Mitakshara),  it  is  clear  that  an  adoption  such  as 
that  of  Maharaj  Kaiain  would  be  invalid.  Under  these 
ciroumstances  it  was  clearly  incumbent  ujion  defendant  to  prove 
that  his  adoption  was  valid  on  the  ground  in  this  particular, 
the  custom  of  the  parties'  tribe  had  modified  thfe  principles  of  the 
Hindu  Law.  We  held  that  the  onus  probandi  rested  heavily 
on  him,  and  we  accept  without  reservation  the  dicta  in  Bnma 
Nond  V.  Surgiani  C*)  (at  page  223)  to  the  effect  that  evidence  in 
support  of  the  alleged  custom  must  be  such  as  shows  that 
generally  in  the  district  the  custom  was  followed  to  the  exclusion 
pf  persons  who,  if  it  had  not  been  for  the  custom,  would 
presumably  have  "  enforced  their  right  urder  the  general 
law."  Conceding  this  we  are  of  opinion  that  in  this  case 
defendant  has  succeeded  in  proving  that  in  the  matter  of  such 
adoption  as  the  one  with  which  we  have  to  deal  the  Kashmiri 
Pandits  of  the  I'elbi  District  do  not  follow   the   strict   principles 
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of  the  Hindu  Law.    The  evidence  shows  that,  amongst  them  their 

women  folk  exercise  y    great   deal   of   power   and   that  (in     the 

words  of  one  of  the  witnesses,  Pandit  Janki  Nath),   their  women 

*'  have  more  anihoiity  than  their  men  ,"  or,   es  the  same  witness 

rath(r  patbttichlly  add?,  tley  are  "  the  slaves  "  of  their  women. 

A  veiy  striking  illcstiafirn  <  f  the  tJuth  if  this  nmaik  is  to  be 

f  oncd  in  this  very  case,  for  we   have   it  on    record  that   Pandit 

Prtm  Narain  in  his  lifetime  wished  to  adopt  Ram  Narain,  the  son 

of  his  own  brother  Sarup   Narain,  but  was  unable  to  give  effect 

to  bis  wishes  owing  to  the  opposition   of   his   wife  Mnssammat 

Premwanti,  who  "  sent  back  "  that  boy.     Having  regard    to  the 

extraordinary  influence  possessed  and  exercised  by  the  ladies  we 

do  not  find  it  difficult   to   believe   that  in    a  matter    which   so 

nearly  affects  the  ladies  of  the  family  as  that  of   the  adoption  of 

H    son,   the    principles     of     the     Hindu   Law    have   been   very 

considerably  departed  from  by   these  Kashmiri  Pandits.     If  the 

ladies  are  as  powerful  as  the  evidence  shows  them  to  be,  it  is   no 

matter  for  snrprife  to  find   that  in  the  selection  of  boys   to   be 

adopted  thn'r  v(ice  is  co^t']u^ive.     .And  if  a   lady  of  this   tribe 

can  aibitrarily  if  fuse  to  accept  as  an  adopted  son    a   boy   whom 

]  er  huf-bar  d  wihhfs  to  ado]  t,  it  almost  necessarily  follows   that 

she  can  after  her  husband's  death  adopt  as  a  son  any   boy  whom 

she  desires  to   adopt.     And  this  is  the   purport  of  the  evidence 

upon  this  issue  in  the  piesent  esse.     Eeading   this  evidence,  we 

oan  come  to  no  other  conclusion.     The  witnesses  on    both   sides, 

and  they   are   nearly    all    persons   of  the  most    unimpeachable 

character,  are  practically  unanimous  in  asserting  that,  whatever 

may  be  the  rule  of  the  Hindu  Law,   amoni   the  members  of   the 

Kashmiri  Pandits  tribe  a  widow  is  competent  by  long  established 

usage  to  adopt  any    boy,  provided  he  is  of  the   same  tribe,   and 

that  in  order  to  validate  such  adoption  it  is   not   necessary   that 

she  should  have  received   her  late  husband's  permission   in   this 

behalf.     The   more    respectable     of     plaintiff's     own    witnesses 

practically    concede    this.     Diwan     Pandit    Narindar   Nath,   for 

example,  gives  the  following  answers  to  the  questions  put  to  him. 

"  According  to  the  Dharmshastia,^^  he  says,  *'  as  far  as   I   know, 

"  a  widow   cannot   make    an    adoption,   without   the   peimif-sion 

"  of  her  husband,    but    among   the   Kashmiri  Pandits   there      )■ 

"  a    practice   contrary  to    the  above.     The   point   whether  the 

"  violation  of  the  rules   of   hharmshostra   in  this   behalf  amount 

"  to  custom   can   be  disposed  of   by   a  Conit."     He   sdds    thai 

practically  "  the  principles   of  the  Dharmshastra  are  not  followed 

"  in  the  matter  of  adoption  "  and  that  "  there  are  many  instances 
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in  which  widows  made  adoptions  withoat  the  permission  of   their 
haabands,  find  of  these  instances  he  proceeds  to  ^vo  three  which 
occarred  to   his   knowledge.     Pandit    Narindar  Nath,  who   holds 
high  executive  office  in  this  Province,   is  unable   himself    to   say 
whether     this    custom     would     or     would    not    be  recognised 
as  valid  by  the  Courts,  but  he   adds  that  Kashmiri  Pandits  "  are 
"  not  men  06  litigiou'i  character  ;  moreover  they  think   it   a    sort 
"  of  disgrace  to  go  to  Courts  for  fighting  cases   relating  to  family 
"  quarrels.     They   are    prepared     to    make  alterations   in    their 
"  customs  according  to  the  change  of  time.  In  many  matters  they 
"  appear  to  have  violated  the  principles  of  the  DTiarmshastra,  but 
"  as  far  as  T  think  these  violations  have  not  as    yet  beeo  declared 
"  as  customs  by  the    Courts   of   the  British  Government."      With 
reference  to  these  remarks,  we    may    observe    before  proceeding 
that  the  reason   whr  ni  anfchoritative  dejisi  )ns  ragirdtng  thes'i 
"  violations  "  of  the  principles  of  the  BharmshaHra  has  hitherto 
been  given  by  the  Court   is  obviously   because   the   members    of 
the  tribe  have  accepted  the-n  without  demur  and   no  appeal    has, 
till  the  present  case  was  instituted,  been  made  to  the  Courts.  It  is 
surely  a  strong  point  in  favour  of  the  instance  of  the    custom  and 
its  recognition  in  the  tribe  that  no  such  appeal  has  been  made,  al- 
though admittedly  in  this  particular  the  principles  of  the  Dh-%r,n- 
shasfra  have  baen  very  frequently  "  violated.'  *      Another    most 
respectable  witness  for  plaintiffs  is  Diwan  Pandit  Ram  Nath,  who 
was  for  many  years  a  District  Judge.  He  says,  "  custom  has  super- 
**  seded  Dharmshastra.      In  some  oases  we  follow  Mitakshara,  but 
"  in  each  and  every  ease  custom  has  preference.     In  my  opinion  a 
"  widow  cannot  make  an  adoption  without  the  permission  of   her 

"husband,   aooording    to  Dharrnshaatr  a ,,    but   according 

"  to  the  custom  of  our  own  seot  widows    made  adoptions  of  their 
•*  own   accord.     The    adopted     boys     became     heirs     and     the 

"  ravarsioners  t>>k  m  shepi, ..T    hava   stated    above    that 

"  a  custom  has  come  into  force  according  to  which  a  widow  can 
"  make  an  adoption  without  the  permission  of  her  husband." 
Pandit  Ram  Nath  there  gives  four  instances  of  such  adoptions. 
Pandit  Janki  Pershad,  Deputy  Collector,  Ist  grade,  is  a  witness  by 
no  means  favourably  disposed  to  defendant,  and  his  grandson 
is  betrothed  to  plaintiff's  daughter.  But  even  he  has  to  admit 
that  widows  made  adoptions  in  respect  of  "  moveable  property 
"  without  the  permission  of  their  husbands,"  and  no  "  near 
"  collateral  came  forward  with  a  claim."  This  is  the  same  person 
who  wrote  a  post-card  to  defeuiaut  and  addressed  the  latter 
thereon    ai    Hikjhar       A.aot'i^r    witness    for  nlainiiff  •<    is    Pandit 
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Bishambar  Nath,  a  pleader  of  the  Allahabad  High  Court. 
He  admits  that  "  the  members  of  our  caste  are  governed 
"by  the  Mitakshara  Shastra,  nad  the  cnstom  which  is  lawful 
•*  is  also  followed,  and  is,  in  my  opinion,  enforceable."  He 
states  that  in  accordance  with  the  Mitakshara  a  widow  cannot, 
without  the  permission  of  her  husband,  lawfully  "  adopt  a 
"  boy,"  but  he  also  admits  thU  as  far  as  he  heard,  and 
learnt  from  experience,  "  adoptions  "  are  made  according 
to  custom  in  our  sect,  but  I  cannot  say  how  far  the 
"  custom  opposed  to  Mitakshara  Shastra  can  be  held  Valid.  In 
"  my  opinion,  the  principles  of  Mitakshara  are  not  fally 
"  followed."  •  He  further  states  th  \t  to  his  knowledge  there 
have  been  several  instances  in  which  widows  made  adoptions 
of  their  own  acojrd  and  withoat.  the  permission  of  their  deceased 
husbands, and  that  he  remerabsr-i  that  "some  adopted  boys  have 
"  received  the  inheritance  of  the  widow's  ha:^bands  on  aocounr,  of 
"  there  being  no  dispute." 

In  addition  to  the  above  evidence  which  was  given  by  plain- 
tiff's own  witnesses  there  is  a  mass  of  evidence  adduced  by  defen- 
dant in  support  of  his  allegation  that  such  an  adoption  as  his 
is  valid.  Pandif  Prem  Nath,  who  was  lately  an  Examiner 
of  Accounts,  P.  W.  D.,  for  example  gives  no  less  than 
14  instances  of  such  adoptions,  and  defendant  has  been  able 
to  prove  some  60  instances  in  all.  The  witnesses  who  depose 
to  the  custom  in  his  favour  are  almost  all  of  them  persons 
of  position  and  of  the  highest  character,  and  we  can  see 
no  reason  for  refusing  to  believe  their  testimony,  corrobo- 
rated as  it  is  by  the  evidence  of  plaintiff's  own  witnesses. 
It  will  be  observed  that  nearly  every  witness  who  deposes 
to  the  custom  is  ible  to  point  to  concrete  cases  in  which 
effect  has  been  given  to  the  custom  within  his  own 
knowledge. 

Mr.  Grey  criticised  this  evidence  and  argued  that  the 
witnesses  did  not  give  full  details  as  t<i  the  nature  and 
extent  of  the  property  inherited  by  the  adopted  boy,  or  as  to  the 
existence  of  collaterals  entitled  to  object.  The  learned  counsel 
nrged  that  it  might  well  he  that  in  some  oasaa  the  collaterals 
gave  their  consent  to  the  adoption,  and  that  in  other  cases 
the  property  was  of  such  trifling  valne  that  the  collaterals 
did  not  consider  it  worth  their  while  to  contest  the  adop- 
tion.  But  this  criticism  does  not  appear  to  us  to  carry 
rauoU    W3i*ht  in    view   of   the   f*ct,   that  no  attempt  whatever. 
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was  made  by  plaintifEs  to  refate  or  explain  the  instances 
testitied  to  by  the  witnesses.  In  almost  every  case,  the 
witness  concerned  gfave  snoh  particulars  as  would  have  enabled 
plaintiffs  to  prodace  evidence  (if  such  had  been  available) 
to  show  that  the  instance  referred  to  was  of  no  value  as 
a  pi-ecedent,  or  was  explainable  on  grounds  which  did  not 
exisf  in  the  present  case.  But  no  evidence  was  given  in 
rebuttal  and  the  only  possible  inference  is  that  plaintiffs 
were  unable  to  prodacH  such  evidence.  Nor  do  we  consider 
the  fact  that  in  many  oases  the  collaterals  are  said  to  have 
raised  no  objection  to  the  particular  adoption,  a  point 
necessarily  in  favour  of  the  contention  that  such  adoptions 
cannot  be  valid  without  the  consent  of  the  collaterals.  On 
the  contrary,  when  we  hud,  as  we  do  here,  that  a  large 
number  of  adoptions  have  been  made  by  widows  without  the 
permission  of  their  husbands,  and  that  in  no  one  instance  has 
any  objection  been  raised  by  the  husband's  collaterals,  we 
can  but  conclude  that  the  reason  for  the  collaterals  acquiescing 
in  the  adoptions  was  because  the  custom  of  the  tribe  recognised 
their  validity.  In  connection  with  the  question  of  the  validity 
of  this  custom,  it  is  a  noticeable  fact  also  that  none  of  the 
male  members  of  Pandit  Prem  Narain's  family  have  contested 
defendant's  adoption  and  that  plaintiff  herself  took  no  steps 
to  challenge  it-  for  very  many  years.  Even  according  to  her 
own  allegations,  she  must  hive  known  of  the  adoption  in 
1894,  when  Mussammat  Prerawanti  applied  for  a  certificate 
of  guardianship  and  yet  the  present  suit  was  not  instituted 
until  April    1900. 

Mr.  Grey  also  criticised  the  custom  as  being  neither 
certain  nor  of  any  antiquity.  The  tirst  objection  is  not  alto- 
gether intelligible  U)  us  as  we  can  find  nothing  uncertain 
in  the  incidents  of  the  custom.  The  second  ground  is  also 
untenable.  There  is  in  this  Province  no  rule  of  law  which 
prescribes  any  period  during  which  a  custom  iu  order  to  be 
valid  and  enforceable  must  have  been  observed.  It  is  sufficient 
to  show  that  the  custom  actually  prevails  and  is  generally 
observed  in  the  tribe  to  which  the  parties  belong  and  there  is 
no  necessity  to  go  further  and  to  attempt  to  prove  the 
impoBsible,  viz.,  that  it  has  been  observed  in  the  tribe  from 
a  period  to  which  "  the  meuioiy  of  men  runneth  not  to  the 
contrary."  There  is,  however,  on  the  record  a  great 
deal  of  evidence  to  the  effect  that  the  custom  has  been  iu 
vogue  for     geueraticQE>,  aud   that    it   very    generally    pievails 
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amoug  Kashmiri  Pandits  throaghoufc  the  Province,  (see  e.g., 
the  evidence  of  Pandits  Prem  Nath  Thesa,  Pran  Nath, 
Bishen  Narain,  Tribhawan  Nath,  Hirde  Narain,  Janki  Peishad 
Shangla,  Gayotri  Pershad,  Maharaj  Kishen  Chakhosh, 
Bishambar  Nath,  Rajan). 

There  is  one  other  argument  of  Mr.  Grey's  to  whioh 
we  must  briefly  refer.  The  learned  counsel  contended  that 
according  to  the  evidence  there  was  no  religious  principle  or 
element  involved  in  these  adoptions  by  widows  and  that  the 
sole  object  for  which  they  were  recognised  was  for  the 
purpose  of  gratifying  the  whims  of  the  ladies.  This  being  so, 
it  followed  that  an  adoption  such  as  that  of  defendant  was 
not  an  irrevocable  act,  but  could  be  set  aside  by  the  widow 
at  any  time.  In  the  present  case  Mussammat  Premwanti, 
if  she  ever  adopted  Maharaj  Narain,  had  in  the  most  un- 
equivocal manner  disowned  him  before  the  institution  of  this 
suit  and  consequently  he  could  not  after  her  disclaimer 
be  regarded  as  her  adopted  son.  We  do  not  think  that  this 
argument  is  justified  by  the  evidence.  The  witnesses  alleged 
that  the  object  of  these  adoptions  is  either  to  perpetuate 
the  family  name  or  to  have  some  one  who  can  take  the  place  of 
a  real  son  and  perform  those  ceremonies  which  ai'e  essential 
for  the  spiritual  welfare  of  the  widow's  deceased  husband, 
«.gr.,  shradh,  tarpan,  etc.  Some  witnesses  assert  that  euch 
adoptions  are  effected  for  both  purposes,  and  none  of  the 
witnesses  assert  that  the  only  object  in  view  is  to  please 
the  widow.  It  would  however  be  utterly  repugnant  to  Hindu 
feelings  and  principles  that  a  boy  whose  janeo  ceremony 
had  been  performed  in  a  certain  family  should  be  liable  to 
be  thereafter  declared  not  a  member  of  that  family  simply 
and  solely  because  the  widow  who  had  adopted  him  and 
made  him  a  member  of  the  family  subsequently  wished  to 
disown  him  and  to  turn  him  out  of  the  family  circle. 

After  giving  the  case  our  most  careful  consideration,  we 
must  hold  that  defendant  has  clearly  and  conclusively  proved 
that  he  was  actually  adopted  by  Mussammat  Premwanti ; 
that  the  adoption  took  place  when  he  was  a  boy  of  about  4 
or  5  years  of  age  ;  that  the  adoption  was  recognised  by  the 
members  of  Pandit  Prem  Narain's  family,  who  thereafter 
treated  defendant  as  one  of  themselves  ;  and,  finally,  that 
the  said  adoption,  even  though  effected  by  the  widow  without 
her    late   husband's  peiTnibsiou,   is   valid    by   the    custom   pre* 
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vailing  among  Kashmiri  Pandits  of  the  Delhi  District 
which  ill  this  respect  raakas  uo  disrinctiou  bjtween  boys 
who  aije,  and  boys  who  are  not,  members  of  the  deceased 
husband's  family,  pix)vided  always  that  the  adopted  boy 
must  be  a  Kashmiri  Pandit. 

Upon  these  findings  it  is  obviously  aimeceBsary  to 
discuss  the  qnestions  whether  the  present  .suit  is  barred 
under  Article  118  of  the  Limitation  Act,  or  whether  plaintiffs,  or 
at  all  events  plaiutilf  No.  1,  have  or  has  so  acquiesced  in  the 
defendant's  adoption  as  to  disentitle  themselves  or  herself  to 
the  relief  claimed. 

For  the  reasons  given  we  accept  the  appeal  and  dis- 
miss the  suit  with  costs    throughout. 

Appeal  cUlotced. 


No-  35. 

Before  Mr.  Justice  Lai  Chand- 
LAKH  A  SINGH,— (Dkkknuant),— APPELLANT,  \ 


JOTA   SINGH,  -(PiAumPF),— RESPONDENT. 
Civil  Appeal  No.  794  of   1904. 

Custom— Alienation — Svit  by  reversioner  to  enforce  his  right  in  respect 
to  land  on  the  ground  that  the  alienation  had  been  without  necessity  which 
alienation  had  already  been  challenged  by  his  father  on  the  ground  of  pre-emp- 
tion only — Locus  standi — Estoppel  by  acquiescence. 

Held,  that  the  fact  that  at  the  mutation  of  a  eale  of  ancestral  immoTable 
property  by  a  childless  male  proprietor  the  nearest  revemoner  oxpressed 
hi8  readiness  to  take  it  over  on  payment  of  the  sale  price,  but  abstained 
from  taking  any  action  whatsoever  in  respect  to  it  during  his  lifetime  is 
evidence  to  prove  that  it  had  been  acquiesced  in  as  a  valid  sale  and 
consequently  the  son  of  such  reversioner  is  debarred  from  suing  to  impeach 
the  sale  as  invalid  for  want  of  necessity. 

Miscellaneous  further  appeal  from  the  order  of  A.   E.  Martineau 
Esquire,  Divisional  Judge,  Lahore  Division,  dated  8th  June  1904 

Turner,  for  appellant. 

Uhau  Raj  Shah,  for  respondent. 
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The  judgment  of  the  learned  Judge  was  as  follows : — 
8th  Deer.  1906.  Lal  Chand,  J.  — The  question   for   decision  in    this   appeal 

is  whether  tho  sale  sought  to  be  impeached  by  the  plaintiff  was 
accepted  bj  his  fath(ir,  and  plaintiff  is  therefore  estopped  from 
suing  for  possession  of  the  property  sold  on  the  ground  that 
the  sale  was  not  effected  for  necessity.  The  lower  Courts  have 
differed,  but  it  appears  to  me  that  the  lower  Appellate  Court 
has  not  correctly  referred  to  the  contents  of  the  mutation  pro- 
ceedings of  1888  in  connection  with  the  question  of  waiver. 
Plaintiff's  father  Jamiat  Singh  did  not  then  simply  object  to  the 
sale,  but  he  objected  to  the  sale  on  the  ground  that  he  was 
ready  to  pay  the  money  and  he  was  accordingly  directed  by 
the  officer  conducting  the  proceedings  to  sue  for  pre-emption. 
This  he  failed  to  do,  nor  did  be  sue  for  a  declaration  that  the 
sale  will  not  affect  his  reversionary  rights  as  being  without 
necessity.  On  the  other  hand  a  declaratory  suit  impeaching 
the  validity  of  a  subsequent  sale  by  Fateh  Singh  in  1891  was 
instituted  in  1898  by  the  present  plaintiff  through  his  guardian. 
Under  the  circumstance  I  am  of  opinion  that  the  sale  in 
question  has  been  acquiesced  in  as  a  valid  sale  and  such  acquiesc- 
ence estops  plaintiff  from  suing  or  possession.  This  view  is 
supported  by  Amir  v.  Zebo  (^),  Labh  Singh  v.  Oopi  (*),  and 
Muhammadi  Begam  v.  Faiz  Muhammad  Khan  C*),  (an  unreported 
judgment  in  Civil  Appeal  No.  1201  of  1905)  quoted  by 
the  learned  counsel  for  appellant.  It  was  laid  down  in 
Amir  V.  Zebo  that  subsequent  silence  may  amount  in  some 
cases  to  conduct  precluding  a  suit  to  set  aside  the  alienation, 
and  the  same  view  was  concurred  in  and  given  effect  to  in  the 
unreported  judgment  quoted  for  appellant."  Lahh  Singh  v.  Oopi 
wat.  a  case  where  a  suit  instituted  for  pre-emption  of  the  property 
sold,  but  dismissed  on  account  of  failure  to  deposit  the 
purchase  money,  was  held  to  debar  the  pre-emptor's  grandson 
from  suing  to  impeach  the  sale  as  invalid  for  want  of  necessity. 
The  present  case  is  not  much  different  from  the  caae  in  Labh 
Singh  v.  Oopi.  Here  no  suit  for  pre-emption  was  brought 
and  allowed  to  be  dismissed,  but  plaintiff's  father  challenged 
the  sale  not  for  want  of  necessity  but  on  the  ground  that  he 
was  ready  to  pre-empt  which  he  never  did,  though  he  survived 
the  sale  at  least  for  seven  years.  His  omission  at  mutations 
to  attack  the  sale  as  unnecessary  and  readiness  to  take  it  over 
on  payment  of   price  coupled    with   his   subsequent  silence  and 

(1)  42  P.  B.,  1902.  (»)  15  P.  B.,  1902, 

(*)  Be*  pag*  166  ii^ra. 
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plaintifE's  own  action,  thongh  through  a  guardian  impeaching  a 
subsequent  sale  in  which  he  wn?;  successful  and  taking  no  action 
as  regards  the  sale  now  in  suit  till  two  years  after  attaining 
majority  are  circumstances  in  the  case  which  prove  that  the  sale 
sought  to  be  impeached  has  been  acquiesced  in  as  a  valid  .sale. 
I  therefore  acceph  the  appeal,  sot  aside  the  order  of  remand  and 
restore  the  deorea  passed  by  the  drst  Ooarf,  dismissing  plain- 
tiff's suit  with  costs  throughout. 

Appeal  allowed. 

NoTB. — The  following  is  the  nnpnbliahed  rase  referrefl  to   in  the  above 
judgment: — 

Before  Mr.  Justice  Chatter jl,  C.  I.  E.,  and 
Mr.  Justice  Rattigan. 

MUHAMMAD!  BRf^AM  AND  OTHERS,— (Plaintipps),-^ 

APPELLANTS  \ 

Yersus  /  Appbllitb  Siob. 

FAIZ  MUHAMM A !)  KHAN,— (Defkndant),—  RESPONDENT.      '' 
Civil  Appeal  No.  1201  of  1901. 
Harris,  for  appellants. 
Devi  Dial,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by 

Rattigan,  J.— The  parties  are  Afghans  of  the  Jhajjar  Tahsil,  7^^  f^^^  I9O6. 
Rohtak  District.  Briefly  the  facts  of  the  case  are  that  on  the 
.5th  June  1897,  one  Saadula  Khan,  the  paternal  uncle  of 
plaintiffs,  sold  his  house  to  defendant  for  a  sum  of  Rs.  160 
and  on  the  16th  March  1900  he  sold  certain  land  to  the  same 
vendee  for  Rs.  50.  The  property  so  sold  was  admittedly 
ancestral. 

After  the  death  of  the  vendor,  his  nephews  brought  the 
present  suit  (on  the  24th  October  190.3)  for  possession  of  the 
iiforesaid  property  on  the  ground  that  the  sales  in  question  were 
without  consideration  and  necessity  and  therefore  not  binding 
upon  them.  The  defendant  pleaded  that  the  sales  impeached 
were  Valid ;  that  there  was  consideration  and  also  necessity 
therefor,  and  that  in  any  event  by  the  custom  of  the  parties' 
tribe,  a  proprietor  had  an  unrestricted  power  of  ah'enatioo  ' 
even  in  respect  of  ancestral  property. 
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The  first  Court  held  all  defendants'  pleaa  to  be   well  foand- 
ed  and   dismissed   the   suit.     This   decree    was   upheld    hy   the 
Divisional  Judge  on  appeal,  bat  the  learned  Judge  decided  the 
case  on  the    point  of  custom   alone,    and    held  that  among   the 
Afghans   of   the    Rohtak    District   a   sonless   proprietor  had    an 
absolute  right  to  dispose  of  hU  property,  ancestral   or  acqa  ired, 
as  he  pleased.     Upon  this    finding  it  was  obviously    unnecessary 
for   the  lower    Appollafca  Court    to  give   any   decision   upon    the 
questions  of  con^ideratioa   and    necessity.     PUiatiffs    have  pre- 
ferred  a   further   appeil    to    this  Court,  and  it    has    been    stre- 
nuously argued  on  their  behalf  that  the  alleged  custom  is  entirely, 
opposed     to    the    general   rule  obtaining    among   agricultural 
tribes   in   the  Punjab,    and    that   the    Bivaj-i-am  and   Tapper's 
Customary     Law    (Volume  11,    page    178)    do    not  support    the 
conclusions    of    the     learned     Divisional   Judge.     We   do     not, 
however,  feel  called   upon  to  determine   this   question  as  we  are 
of  opinion  that  the   first   Court   was   fully   justified    under   the 
oircumstances  of   the  case   in  assuming  that   consideration   and 
necessity  were  sufficiently  established. 

It  is  to  be  noted  that   at  the  date  of  the  first  sale  (in    1897) 
the  father  of  the  plaintiffs    was  alive,  and  it  is  admitted  that   he 
did  not  die  until  about  a  year  after  the  date  of    the  second   sale. 
He  was   the   real    brother  of  the   vendor   and    had  sons    of    his 
own,     and  it     is   difficult    to    believe     that    he     would     have 
taken    no   steps    to    invalidate     those     alienations     as  against 
his   and    his    aon^'   reversionary    interests    had    he   nob  realised 
that   in  effecting     the    alienations     his    brother     was     actinty 
prudently  and  economically,  and  that  the  sales    were  for  "  neces- 
sary purpoio=? "     In  point  of   fact  he   seems   to  have   acquiesced 
in  the  sales,  and  it  is  admitted  that  he  took  no  action  whatever, 
during  his   lifetime,  to  impugn    their  validity.     It  is  only  after 
his   death  and    after  the  death   of   the  vendor   that  this    suit  is 
instituted,   some  seven  year.^  after  the   date   of   the  first    sale. 
We  can  find  no  ground  for  suspacting  collusion    between   plain- 
tiff's father  and  the  vendor.      On  the  contrary,    it  was  obviously 
in  the  interests  of  the  former  to  challenge  the  sales   had  he  not 
been  assured  of   their    validity.     His   abstraction   from    taking 
proceedings  is  therefore  perse  a  good  ground  for  presuming  that  he 
was  satisfied  that  his  brother  had  "  necessity  "  for  alienating  the 
property.     Then,   again,    there  is    the   fact  that  the   two   sales 
were   for  small   amounts,    the  oiasideration   in   the    one   case 
being  Rs.   160  and  in  the  other    £ts.  50.     We  fail   to  see  any 
grjuud  for  suspecting  that  these  sm^ll  sums  ware  raised  for 
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no  sufficient  pnrposps.  Taking  everything  into  consideration, 
and  in  view  especially  of  the  facts  that  plaintiffs'  father  ap- 
parently accepted  the  pales  as  valid,  and  that  no  steps  were 
taken  to  impeach  their  validity  until  seven  years  after  the  date 
of  the  tirst  sale,  we  do  not  think  that  plaintiffs  can  ex^pect  from 
defendant  any  more  definite  and  clear  proof  of  necessity  than 
has  been  given  in  this  case. 

We  do  not  feel  called  upon  to  give  any  opiriou,  under  these 
circumstancep,  as  to  the  power  of  a  sonless  proprietor  in  this 
tribe  and  tdhsil  to  dispose  of  his  ancestral  property  at  his 
pleasure.  The  customary  rule  alleged  by  defendant  is  without 
doubt  exceptional,  but  on  the  other  hand  it  is  well  known 
that  Afghan  settlers,  especially  in  those  parts  of  the  Punjab 
which  were  brought  within  the  limits  of  this  Province  only 
after  1857  and  then  for  administrative  purposes,  do  not 
observe  in  their  entirety  the  customary  rules  which  are 
gene)ally  in  vogue  among  the  agricultural  tribes  of  Punjab 
proper.  The  customs  of  the  tribes  in  the  Bohtak  District  as 
summarised  in  the  volume  of  Tnpper's  "Customary  Law" 
above  referred  to  are  not,  we  think,  very  clearly  set  forth,  and 
the  HU(«wers  to  questions  do  not  appear  to  be  altogether  consistent 
(see  paras.  24,  25,  27).  Kov  is  it  an  easy  task  to  con- 
strue the  provisions  of  the  vernacular  Biwaj-i-atn  prepared  by 
Pandit  Muharaj  Kishen,  fo  far,  at  all  events,  as  this  qnestion 
of  the  power  of  disposition  possepsed  by  a  soTilegs  proprietor 
is  concerned.  But  upon  the  whole  it  would  certainly  seem 
that  in  this  district  such  a  proprietor  is  ronreded  rights  which 
are  considerably  more  extensive  than  the  rights  recognised 
by  custom  in  other  parts  of  this  Province.  As  already  observed 
we  reftain  from  giving  any  definite  opinion  npon  this  point, 
and  we  merely  allude  to  the  subject  for  the  purpose  of  pointing 
out  that  it  may  have  been  for  this  reason  that  plaintiff's 
father  abstained  from  taking  any  action  in  respect  of  his 
brother's  sales.  For  our  own  part  we  consider  that  it  was 
more  probably  becaupe  he  felt  that  these  sales  werefor  valid  neces- 
sity that  he  acquiesced  in  them  ;  but  whatever  may  have  been  the 
reason  for  his  inaction,  we  are  of  opinion  that  the  first  Court 
was  josMfied  in  boldirg  thst  the  sales  were  valid  and  binding 
upon  plaintiffs.     "We  accordingly  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 
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No.  36. 

Before  Mr,  Justice  Johnstone  and 
Mr'  Justice  Muhammad  Shah  Din, 

NIHAL  DEVI  AND  OTHERS,— (Defendaktp),— APPELLANTS, 
Appellate  Side.  I  Versus 

SHIB  DIAL,— (Plaintiff),-  RESPONDENT. 
Civil  Appeal  No.  1238  of  1905. 

Hindu  Law — Family  debt— Sale  of  ancestral  dwelling  house  in  execution 
of  decree —  Wife  or  widow's  right  of  residence. 

Held,  that  the  right  of  a  Hindu  wife  or  widow  to  reside  in  the  ances- 
tral family  dwelling  bouse  is  as  a  general  rule  superseded  by  debts 
incnrred  by  her  husband    in  the  ordinary  way  of  business  and  living. 

Further  appeal  from   the  decree    of  A.  E.  Martineau,   Esquire, 
Divisional  Judge,  Lahore  Division,  doted  Sth  May  1905. 

Beni  Pershad,  for  appellants. 
Bodh  Raj,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

22  ^  D        1906  Johnstone,  J. — The  eole   question   for  decision   in  this   cape 

has  been  thus  stated  by  the  learrcd  Judge  ■who  admitted 
the  petition  for  revision  under  Section  70  (1)  (6)  of  the 
Act. 

When  a  Hindu  owner  pcssesses  one  house  (family  houee) 
only,  are  alienations  made  by  him  <o  be  considered  always 
subject  to  bis  wife's  right  of  residence  as  wife  or  widow,  or 
under  what  circumstances  would  this  be  or  not  be  the 
case  ? 

He  calls  it  the  main  question  in  the  case.  Inasmuch  as 
the  first  ground  in  the  petition  has  been  abandoned  it  is  now  the 
sole  question. 

Ghasita  Mai  was  the  owner  of  the  house.  So  far  as  I  have 
been  able  to  ascertain  it  from  the  record,  the  history  of  the 
honse  in  suit  has  been  as  follows.  [I  may  first  note  that  the 
late  Ghasita  Mai's  family  are  Khatris  and  subject  to 
Hindu  Law,  as  it  is  understood  in  the  Punjab.] 

Before  1895  Ghasita  Mai  was  already  in  debt  to  the  tune 
of  Rs.  800,  and  for  this  sum  a  house  (not  in  suit)  was  already 
mortgaged.  On  14th  November  1895  he  boiTowed  of  plaintijff 
Rs.  900  ou  a  mortgage  of  that  same  houie  to  pay  off  that 


Masck  1907.  )  ClYIL  JUDGMENTS— No.  36.  159 


debt,  the. rest  being  taken   for   litigation  and  family  expenses. 
On  26th  July  1900  plaintiff,  having  sued  Ghasita  Mai,  obtained 
a  decree  for  Rs,  1,323,  and   coats  in  the  Court  of  Additional 
District  Judge.     He  proceeded    to  execute,  and  objections  made 
to  attachment  and  sale  were    disallowed    nnder  Section   281, 
Civil    Procedure    Code.     The    mortgaged    property    was  sold 
by  auction  for  Rs.  1,125,  of  which  Rs.  1,068-12  net,  came   t-o 
plaintiff.      There  still  remained   Rs.  235   due,   and   under   two 
other  decrees    Rs.  195  was  also  due.     In  consideration  of  these 
two    items    (to    which   was  added    R-s.    20   registration,     etc., 
expenses)   Ghasita  Mai  mortgaged  the  house  in  suit  for  Rs.  460 
on   26th   July    1901.     These  decrees   were    all    against    Ghasita 
Mai.     On  7th  August  1903  plaintiff  filed  a  suit  upon  the  deed  just 
mentioned,    and   on  31st   August    1903    obtained   a  decree  for 
Ra.  506-10     and   costs   chargeable     on    the     honse.     Execution 
was   sued   out   in   October,   and  soon  after  Ghasita  Mai  died  on 
17th  February  1904   plaintiff  asking  successfully  that  his  minor 
son  (now  defendant  No.  3)  be  substituted  for  him.     Meantime 
the    widow  (defendant  No.   1)    in   December   1903    had    filed 
objections  toexecution  against  the  house,  but  these  were  dismiss- 
ed for  default  on  18th  March   1904.     Again,   on   1st  June   1904, 
the  widow  filed  objections  under   Section  332,  Civil  Procedure 
Code    and     on    11th    August   the     executing   Court  ruled   that 
her  rights  of  residence   must  be  reserved  in  the  auction   sale 
of  the  honse.     On   30th    August   1904    plaintiff  brought   this 
present  claim  for  a   declaration    that  the  house   was   liable   to 
attachment     and     sale    in    execution     of    his     decree   without 
any  reservation  of  the  lady's  right  of  residence  and  he  made 
the  lady  and  her  minor  son  and  daughter  defendants. 

We  have  been  referred  to  a  number  of  rulings  and  also 
one  or  two  text-books.  Mayne's  ideas  regarding  widow's 
right  of  residence  in  the  ancestral  house  are  given  at  para. 
465  of  the  7th  Edition  of  his  book  on  Hindu  Law  and  Usage, 
the  preceding  paras,  being  taken  op  with  a  discussion  of  her 
right  to  maintenance  from  her  husband's  estate.  In  Banerji 
on  Hindu  Law  of  Marriage  and  Stridhan  (1879),  pages 
150,  et  seq.,  the  same  questions  are  discussed  at  length,  and  at 
page  204  a  distinction  is  drawn  between  a  widow's  claim  upon 
the  ancestral  residence  when  it  is  in  the  hands  of  a  member  of 
the  family,  or  in  the  hands  of  an  outsider  to  whom  it  has 
been  alienated  in  order  to  defeat  her  just  claims,  and  hor 
claim  upon  it  when  it  has  been'  alienated  to  an  outsider  in  the 
ordinary  way  for  payment  of   family  debts. 
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On   behalf  of  the   widow  appellant   Mr.   Beni  Pershad  has 

quoted  ihe  following  rulings  :  Bhi'kan  Das  v.  Pura  (*),  Talemand 
Singh  v.  RuJcmzna  (2),  Venkatavimal  v.  Andyapf-a  Chetti  ('), 
Fakir  Chand  v.  Musiammat  Chiranji  (♦),  Joxcahir  t^ingh  v. 
Mussammai  Ram  Levi  (*). 

On  the  other  side  we  have  had  our  attention  drawn  to  Civil 
Appeal  Nf).  915  ot  1900  (Chief  Court),  Ja<nna  v.  Machul  Sahu  («), 
Soorja  Kaer  v.  ^a^^  Bnkhsh  >^inqh  C),  Natchiarammal  v. 
Gopala  Krishna  (^),  Bamamaden  v.  Bangammal  (^),  Mandal  v. 
Baitara  (^°),  Mmsammat  Karam  Kaur  v  Mussammat  Kishen 
Devi  (^ '),  Shri  Behirilaiji  v.  Bai  Ba/bai  (^*),  Mussammat  Qomti 
V.  Ohuttan  Lai  (i»). 

These  are  relied  upon  chiefly  to  establish  the  distinction 
that,  when  the  ancestral  house  has  been  alienated  for /am»i^ 
debts,  the  widow's  right  of  residence  is  not  recognised. 

^  In  BhikJian  Das  v.  Pura  ('),  the  qnestion  was  whethrr 
in  vii'W  of  tlie  widow's  claim  to  reside  in  the  ancestral  liOUPe, 
a  mortgage  of  it  by  the  iato  male  owner  could  bo  enfoiced 
bj  its  attachment  aud  sale.  This  was  decided  in  the  affirmative  ; 
but  the  further  qnention  whether  the  auction  purchaser 
could  eject  the  widow  was  not  decided.  This  case  helps  neither 
party  here. 

In  Talemand  Singh  V .  liukmina  (2),  the  facts  are  somewhat 
complicated  and  the  judgment  very  brief.  The  finding  is  that 
the  widow  of  a  member  of  a  joint  Hindu  family  can  claim 
a  right  of  residence  in  the  family  dwelling  house  and  can 
assert  such  right  against  the  purchaser  of  such  house  at  a 
sale  in  execution  of  a  decree  against  another  member  of  such 
family.  The  house  was  owned  jointly  by  the  widow's  late 
husband  and  a  cousin  of  his.  The  debt  was  the  letter's 
debt  and  the  decree  was  against  him  alone.  The  widow  had 
resided  in  the  house  after  her  husband's  death  and  before 
the  decree  aforesaid  was  passed  or  executed.  This  ruling 
then  docs    net   seem   to  me   to   coLflict    With    the   theory,  relied 
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on  by  the  respondenfcs  in  the  present;  case,  of  the  non-recogni- 
tion of  the  widow's  rights  when  th.  alieaation  was  for  family 
debts. 

In  Fakir  Cham!  v.  Mussammat  Chimnji  ('),  we  find  the  same 
thing.  The  alienation  was  foucd  to  have  been  effected  for 
purposes  not  binding  on  the  family  ;  and  a  similar  finding  in 
Jowahir  Smgh  v.  Mussammat  Bam  Devi  (^),  renders  that  ruling 
also  useless  to  appellants.  There  the  debt  was  an  extravagant 
one  for  the  purpose  of  the  marriage  of  one  of  the  two  snns 
of  the  deceased  husband  of  the  lady  claiming  residence,  and 
it  was  incurred  by  the  two  sons  and  not  by  the  deceased. 

In  Venkatammal  Andyappu  Ohetti  (^),  it  was  held  that 
\u  i\iQ  circumsUmces  oi  that  case  the  widow's  right  of  residence 
must  be  recognised  and  that  the  house,  About  to  bo  sold  for 
a  mortgage-debt,  must  be  sold  subject  to  that  right.  Here 
again  we  must  take  the  dictum  as  applying  to  the  facts  of 
the  case  itself  and  to  similar  states  of  facts  only.  The  debts 
were  incurred  by  the  lady's  son  after  her  husband's  death 
in  certain  large  transactions,  not  for  the  joint  benefit  of 
the  son  and  the  lady. 

Turning  to  the  cases  quotnd  by  Mr.  Sawhney  for  respon- 
dent, I  note  that  Civil  Appeal  No.  945  of  19:  0  (Anderson  and 
Robertson,  Judges),  lays  it  down  that  a  widow  "  should  not 
"  be  turned  out  of  the  family  house  unless  the  debts  on 
**  account  of  which  alienation  is  being  made  have  been 
"  shewn  to  the  satisfaction  of  the  Court  to  be  hgnd  fide  family 
"debts;"  and  on  the  facts  the  finding  was  that  the  consider- 
ation for  the  alienation  was  unjustifiable,  if  not  immoral. 
With  the  dictum  in  this  ruling  1  fully  agree.  It  seems  to  me 
to  provide  a  simple,  intelligible  and  just  rule;  and  it  applies 
in  the  present  case,  for  I  have  no  doubt  at  all  that  the 
debt  here  was  a  family  debt,  incurred  by  Ghasita  MaL 
himself  in  the  ordinary  way  of  -^nch  things,  for  no  immoral 
pnrpose  and  with  no  similar  design  to  injuie  the  widow  or 
the  children.  The  Moh^mmndan  wife  or  widow  is  a  nedtor 
(if  her  husband  on  account  of  her  dower,  which  is  a  dt-bt  : 
and  she  is  perhaps,  as  regards  his  testate,  a  creditor  prefened 
to  all  other  creditors.  Bat  a  Hindu  wife  or  widi>w  is  no 
creditor  on  account  of  her  miinteaanco  or  ri^ht  of  residence. 
If  the  estate  has  dwindled  to  nothing  as  a  consequence  of 
family     expenditure     and     family      debts    incurred      by     her 

(»)  84  P.  B.,  1883.  (.»)  112  P.  R.,  1888. 
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husband  in  the  ordinary  way  of  basiness  and  living,  I  cannot 
see  that  any  thing  remains  for  her  any  more  than  for  her 
husband  or  her  husband's  heirs. 

These   being  my   views  I   need   hardly  discuss   at  length 

any   more   of  Mr.     Sawhney's    precedents.     I    will,     however 

merely  state  that  in  tTamwa  v.   Machul   Sahu   ('),  the  husband 

had  made  a  gift  of   his   whole  estate   to   his   nephew,  and  of 

course  the   widow's   rights  were   held  not  destroyed  ;  that  in 

Natchtaramal  v.  Qopala  Krishna  (')  a  sale  for  a  family  debt  was 

held  suflBcient   to  protect  property  sold  in  satisfaction  of  that 

debt  from  widow's   claim  to  maintenance,   that   Bamanadan  v. 

Rangammal  (•),  distinguishing  Venkatammal  v.  Andyappa  (*), 

lays  it  down  that   where  the  debt  was  a  just  family   debt,   the 

j  widow's  right  of  residence  in   the  hoase  sold   for  that  debt  is 

I  not  recognised;  that  in   Manilal   v.  Baitard  ("),  tha   test   in 

Isuch  cases  was  stated  to   be  whether   the  mortgage   was  for  the 

^benefit  of  the  family  or  was  in  any  way  in  fraud  of  the  widow's 

rights  ;  that  in  Mussammat  Karam  Kaur  v.   Mussammat   Kishen 

Devi    (*),    the   debt   was  a  just  family   debt   and  apparently 

another  house  was  available  for  the   widow,   who  therefore   was 

held  not  entitled  to  claim  residence  in  the   ancestral  house  even 

from  a  purchaser  with   notice  of  her  claim.    The  other  cases 

I  need  not  mention  at  all. 

My    view,  then  is  that  this  appeal  must  fail.    I  would 
dismiss  it  with  costs. 

Appeal  dismissed. 

No.  37. 

Before  Mr.  Justice  Boherlaon  and 
Mr.  Justice  Lai  Ohand. 

DEVI  DIAL  AND  0THERS,-.(Plaintipp8),— APPELLANTS, 

Versus 
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UTAM  DEVI  AND  ANOTHER,— (Defendants),— 
RESPONDENTS. 

Civil  Appeal  No.  150  of  1906. 

Bei  jndio&tn,— Alienation  ly  widow — Suit  Iby  reversioner  to  have  such 
alienation  declared  null  ani  void — Oompromise  of  such  suit  beticeen  the  tvidow 
in  poaseision  aii  th".  reve)'^iomr  ^Sahteq>ieii'  S'li'  by  fh?  s.i'i  of  such 
reversiorur — Estoppel . 

Where  a  person  «ntitled  to   object   to  an   alienation    mad?  by   a  widoT 
brought  a  suit  to  have  auch  alienation  declared  nnll  and  void  and  nltimately 

(')  /.  L.  R.,  11  All.,  315.  (*)  I.L.R.,  VI  Mad,  130.        "^ 

(»)  T.  L.  R.,  II  Mad.,  126.  (•)  /.  £.  B.,  XVU  Bom.,  398. 

(»)  /.  L.  B.,  Ill  Mad.,  260,  F,  B.    (•)  89  P.  «.,  1896. 
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•niered  into  a  oompromiae  in  good  faith  with  the  widow>  held  that  he 
and  hia  sacoessors  in  title  were  boand  by  it  and  that  a  similar  suit  by  the 
Bon  of  ench  reversioner  was  barred  by  the  rnle  of  res  judicata. 

Fir  st  appeal  from   the   decree   of  Lala  Eidar  Nath,   District 
Judge,  Jhang,  dated  lOth  November  1904. 

Snkh  Dial,  for  appellants. 

Isbwar  Das,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Robertson,  J.— The  facts  of  this  case  are  as  follows : —  7th  Deer.  1906> 
The  plaintiffs  sue  for  a  declaration  that  the  transfer  of 
certain  lands,  houses  and  date  groves  by  Mussammat  Uttam 
Devi,  defendant  No.  1,  in  favour  of  Bhoja  Ram,  defendant  No.  2, 
who  is  her  and  her  husband's  daughter's  son  shall  not  affect 
their  reversionary  rights  after  the  death  of  Mussammat  Uttam 
Devi. 

The  defendants  pleas  are  that  on  7th  June  1873  the 
plaintiffs  or  their  predecessors  in  title  brought  a  suit  for  a 
declaration  of  a  similar  nature,  that  this  suit  was  settled  by  a 
compromise  under  which  the  then  plaintiffs  got  immediate 
possession  of  certain  property  which  they  have  enjoyed  for 
more  than  thirty  years  and  to  which  otherwise  they  would 
have  had  no  claim  until  the  death  of  Mussammat  Uttam  Devi, 
and  gave  up  all  claim  in  present  or  in  future  as  regards  the 
balance  of  the  propertj.  The  defendants  plead  in  virtue  of  these 
facts  that  the  plaintiff's  suit  is  barred  as  res  judicata. 

The  parties  who  brought  the  suit  in  1873  were  in  fact 
Ram  Jas,  father  of  plaintiffs  Nos.  1,  2,  3,  and  the  plaintiffs  Nos. 
4  and  5  themselves,  by  Ram  Jas,  their  next  friend,  Ram  Jas 
being  their  full  uncle. 

When  plaintiffs  Nos.  4  and  5  came  of  age  they  never 
attempted  to  repudiate  the  compromise  or  to  restore  to  the 
status  quo  ante,  on  the  contrary  they  proceeded  to  deal  with  the 
property  acquired  in  virtue  of  the  compromise  only  as  their 
own  and  to  alienate  it,  and  they  are,  it  is  urged,  clearly  estopped 
from  trying  to  sot  the  compromise  aside  now. 

The  plaint  of  the  1873  case  has  been  destroyed,  but  it  is 
clear  that,  the  parties  being  Brahmans,  there  was  a  conflict 
of  interest  between  the  plaintiffs  and  Bhoja  Ram,  the  daughter's 
son  of  the  deceased  Ram  Narain  whose  property  was  in 
dispute,  and  of  Uttam  Devi,  his  widow.  The  plaintiffs  brought 
A  suit,  they  and  the    widow    at  that    time  represented  tlit 
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wholp  estate,  and  they  in  good  faith  entered  into  a  compromise 
whicli  raay  have  been  exceedingly  bene6(5ial  to  them.  Upon 
no  principle  of  equity  could  they  be  allowed  to  back  out 
of  ifc  •without  disgtirging  the  proceeds  pi  the  propeity 
•which  they  have  enjoyed  for  over  thirty  years.  If  they  seek 
justice  they  must  do  it,  and  first  make  restitution,  which 
they  do  not  in   any  way  propose  to  do. 

The  learned  pleader  for  the  appellants  addressed  us  at 
very  great  length,  but  his  two  principal  arguments  ap])eared 
to  be,  first  that  all  the  recorded  decisions  which  are  dead 
against  the  highly  inequitable  doctrine  set  forward,  deal 
with  compromises,  regarding  specific  acts  of  alienation,  and 
secondly,  that  the  reversioners  in  1873  were  not  competent 
to  "improve"  the  widow's  estate,  and  to  make  it,  as  regards 
some  part  of  the  estate  into  an  absolute  one  instead  of  the  ordi- 
nary widow's  estate  for  life.  Neither  of  these  propositions 
appears  to  us  to  carry  any  weight.  The  same  principles 
apply  whether  the  alienation  is  one  of  a  pari;  or  of  the  whole 
estate,  and  here  it  is  clear  that  in  1873  the  whole  estate  was 
concerned  and  that  some  cause  of  action  liad  actually  arisen. 
The  plaintiffs  themselves  insisted  that  the  order  of  the  court 
should  bo  under  Section  98  of  the  Act  then  in  force.  Act 
VIII  of  1859,  and  the  judgment  recites  the  terms  of  the 
settlement.  It  is  clear,  therefore,  that  the  decision  is  evidence 
of  the  compromise  and  did  not  require  registration.  The 
point  that  the  document  required  registration  indeed  was 
not  strongly  pressed  in  the  appeal. 

In  1873  the  whole  of  the  reversioners  then  having  any 
apparent  rights  sued  and  entered  into  a  compromise  in  bond 
fi'ies.  They  and  their  successors  in  title  are  clearly  bound 
by  < heir  action ;  such  action  can  only  be  attacked  by  a  more 
remote  or  subsequent  reversioner  on  the  ground  of  mala  fides. 
The  principle  that  in  respect  of  ancestral  land,  succession 
is  a  right  derived  from  the  common  ancestor  who  first  acquired 
the  land,  is  not  one  which  interferes  with  the  ordinary  appli- 
cation of  the  principles  of  res  judicata,  limitation  and  the 
like.  If  it  were  so  held  the  result  would  bo  monstrously 
inequitable,  and  there  would  never  be  any  finality  in  regard 
to  such  cases  as  that  now  before  us. 

In  Lahh  Singh  v.  Gopi  arid   others  (^),    the    learned  Judges 
say  :     "  The  person   in  enjoyment  of   property,  or  entitled    to 

(^    15P.  B.,  1903. 
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"  the  right  to  object  to  the  alienation,  must  be  allowed  a 
■'certain  latitude  of  judgment  aa  to  the  mode  ia  which  the 
"  property  or  the  right  should  be  protected  when  invaded  or  put 
"iu  jeopardy  by  others,  and  in  our  opinion  his  successors  and 
•'  descendants  must  be  held  to  be  bound  by  the  action  so  taken 
"  by  him."  It  would  be  intolerable  and  would  put  an  end  to  all 
"  finality  in  proceedings  in  a  court  of  justice  if  it  were 
(otherwise.  In  Buta  v.  Khuda  Bakhsh  aad  others  (*),  the  learned 
Judges  say  : — 

"  Tt   appears  to  us  that    the  right   of   the    present    plaintiff 
"  to  sue  depen  js  entirely   upon  the  question  whether  his  father's 

"action  was  taken  bond  fide  for  the  protection  of  the   estate " 

and  finding  that  the  father's  action  had  been  bond  fides  they 
held  the  son  to  be  bound  by  a  compromise  which  his  father 
had  entered  into . 

>  With  these  views  we  entirely  concur,  holding  them  to  be 
the  only  passible  principles  upon  which  justice  can  be  adminis- 
tered in  fairness  and  equity.  As  regards  the  second  point 
wc  may  simply  add  that  it  is  quite  immaterial  whether  the 
compromise  did  or  did  not  have  the  effect  ot  improving  the 
widow's  estate  as  legards  the  property  left  to  her.  The 
plaintiffs  are  bound  by  the  compromise  whatever  its  effect 
in  that  respect.  The  compromise  is  a  complete  answer  to 
the  claim. 

The  present  claim  appears  to  us  to  be  particularly  inequit- 
able, not  to  say  impudent.  The  appeal  fails  and  is  dismissed 
with  costs. 

Appeal  dismissed. 


No.  38. 

Before  Sir  William  Clark,  Kt.,  Chief  Judge. 

ISHAH,— (Defendant).— APPEFjIjANT, 

Versus 

PAHTAP  SINGH, -(Plaintiff),— RESPONDENT. 

Civil  Appeal  No.  124-7  of  1905. 

Suit  by  a  reversioner  far  possession  of  immovable  property — Dffendant 
in  possession  unier  an  alleged  adopHon—Limitation  Act,  1877,  Article  118  - 
Starting  point  of  limitation. 

Held,  that  Article  118  applies  to  every   auit  filed  for  whatever    pnrpoae 
where  the  validity  or   iuvalidtty  of  an  adoption  comeB  into  question,    and 


^Appellatk  Side. 
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the  time  bppins  to  run  from  the  date  the  alleged  adoption  became  known 
to  the  plaintiEF. 

Further  appeal  from  the  decree  of  J.  0.  M.  Benm'e,  Esquire, 

Divisional  Judge,  Jullundur  Division,  dated  30^A  August  1905. 

Golak  Nath,  for  appellant. 

Mohammad  Shafi,  for  respondent. 

The  judgment  of  tlie  learned  Chief  Jadge  was  a«  follows  : — 

\Uh  Deer   1906.  Cla^RK,    C.  .T.— The    facts     of   this   case   are    that   on    17th 

December  1889  Bhup  Singh  executed  and  registered  a  deed  by 
which  he  made  Ishar  Singh,  defendant,  his  daughter's  son,  his 
heir. 

Bhup  Singh  died  on  25th  December  1890  and  mutation 
of  names  was  raide  in  favour  of  his  widow,  Mnssammat  Kirpo  ; 
she  died  on  6th  July  1893,  and  on  her  death  mntition  of  names 
was  made  in  favour  of  defendant  in  August  1893. 

On  17th  August  1904  plaintiff  as  reversioner  of  Bhup 
Singh  brought  this  suit  for  possession  of  Bhup  Singh's 
land. 

The  first  question  for  decision  is  whether  the  deed  of  17th 
December  1889  was  an  adoption  or  a  will.  The  document 
describes  itself  as  a  will  and  was  registered  as  a  will.  Its  terms 
are  that  Bhup  Singh  had  no  son  but  a  daughter's  son,  age  12, 
whom  he  had  brought  up  as  a  son  and  who  had  been  living 
with  him  for  a  long  period,  and  whose  m^rriage  he  had  made, 
and  who  had  cared  for  him  in  the  past,  and  was  likely  to  care  for 
him  in  the  future,  which  no  reversioner  was  likely  to  do  ;  ht 
therefore  wills  his  land  to  him  after  his  death. 

This  is,  no  matter  how  described,   with  which    Bhup    Singh 

probably  had  nothing  to  do,  simply  the  ordinary  deed  ot 
appointment  of  an  heir,  and    there    was    prior    and     subseq  leut 

treatment   as  heir. 

The  deed  in  Bhupa  v.  Nagahia  ( * ),  also  described 
itself  as  a  will,  whereas  it  in  reality  was  an  appointment  of 
an   heir. 

In  the  mutatiitu  proceedings  on  the  death  of  Mu-HSammafc 
Kirpo  it  was  as  adopted  son  so  deflcribed,  that  mutation  was 
made  in  favour  of  Ishar  Singh.  I  am  therefore  of  opinion 
that  the  deed  should  be  treated  as  a  deed  of  appoiotiiient 
of  heir  or  customary   adoption. 


(0  68  F.  fi.,  1803. 
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It  is  arcrnpd  tliat  fls  it  was  regisfered  ns  a  will  a  ropy 
oould  not  be  obtained  till  Bhnp  Sinsrh's  death  bnt  «3  Bhnp 
Sin^h  died  in  1890,  this  is  not  of  mnch  consequencp,  and 
it  io  clear  that  in  1893,  when  Trntation  was  made  Ifhar  Singh's 
olaim  as  adopted  srn  wns  well  known. 

It  also  appears  fl^at  in  Jnne  1891  the  prcpent  plaintiff 
by  hip  mother  sncd  one  A^an  Sirgh  to  Fet  aside  an  alirnnticn 
made  in  his  favmr  by  Bhnp  Singh,  and  the  fact  of  adoption 
was  pleaded  by  Msn  Singh  as  barring  plaintiff's  right  to 
pne.  The  finding  was  that  the  adoption  was  not  valid, 
but  that  finding  is  of  no  force  against  Ishar  Singh,  who  was 
no  party  to  the  .euit,  and  it  phows  clearly  that  plaintiff  must 
have  known  of  the  adoption  as  far  back  as  1891. 

Plaintiff  appears  to  have  attained  majority  in  1895,  be 
entered  the  airoy  in  1901,  and  no  good  reason  is  pat 
forward  for   his  not  having   gued  before. 

The  question  then  arises  whether  plaintiffs*  suit  is  barred 
by  limitation  under  Article  118,  Schedule  II  of  the  Limitation 
Act. 

There  are  numerous  decisions  of  this  Court  holding  that 
such  puit   is  barred  by  limitation. 

They  are  all  quoted  in  Bhvpa  v.  Nagahia    ('). 

The  matter  was  also  discussed  at  some  lergth  in 
I  heru  V.  >idhu  (*).  Two  of  the  Jcdpes  (Cbatttiji  aid 
Anderson,  JJ.)  were  cf  opinion  that  fuch  suits  for  pof-scssion 
were  barred  by  limitation  when  the  suit  had  not  been  brought 
within   the  period  pi  escribed  in  Article  118. 

The  question  with  refererce  to  adoption  did  not  actually 
arise  in  the  case.  I  expressed  no  opinion  on  the  substantive 
m  i  on.  I  only  expressed  an  opinion  that  the  remarks 
of  the  Privy  Council  in  JUulkurjuns  case  (2),  should  not  be  taken 
to  lay  down  any  new  principle  or  do  anything  more  than 
reaffirm  what  was  laid  dcwn  in  Ji  tadamha  Chacdhriau  v. 
Dakhiva  Mohnn  Roy  Choadhri  (*). 

On  the  substantive  question  I  see  no  sufficient  reason  for 
departing  from  the  course  of  decisions  of  this  Court  and 
I  hold  that  plaintiff  not  having  sued  within  the  period  pres- 
cribed by  Article  118,  his  suit  is  barred  by  limitation.  It 
remains  to   deal  with    one    argument  used  on  behalf  of  plaititiff. 

(')  68  P.  R..  1903.  (»)  J.  L.  H.,  XXV  Bom.,  387,  P.  C. 

(»)  56  P.  ft.,  1903,  P.  B.  (♦)  I.  L.  ft.,  XUI  Calc,  808,  P.  U. 
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It  was  argaed  that  as  Mussammat  Kirpo  died  in  1893,  no  suit 
would  lie  after  that  date  for  a  declaration  that  the  adoption  was 
invalid  ;  that  only  a  suit  for  possession  would  He,  and  that 
therefore  Article  118  could  not  apply:  the  fact  that  plaintiff 
WAS  a  minor  at  the  time  preventing  the  limitation  from  begin- 
ning to  run  between  the  execution  of  the  deed  and  1893. 

It  is  not  possible  to  say  that  suit  for  declaration  of 
invalidity  of  adoption  would  not  lie,  though  possession  of 
the  land  would  be  a  consequence  of  success,  yet  it  would 
not  be  the  only  consequence,  and  such  suit  might  be  brought 
for  other  reasons  than  possession  of  the  land,  ex  gr.,  for  the 
honour  of  the  family,  or  to  prevent  collateral  succession. 

Besides  the  Pz'ivy  Council  ruling  in  Jagadaraba's  case 
was  that  a  suit  for  possession  where  there  was  an  effective 
adoption  in  dispute  was  a  suit  to  set  aside  an  adoption  and 
attracted  the  consequence  that  the  time  for  suing  ran  from  the 
date  of  adoption.     I  therefore  overrule  this  argument. 

I  accept  the  appeal  and  holding  the  claim  barred  by 
limitation,  I  dismiss  the  sait  with  costs  throughout. 

Appeal  dismissed. 


No.  39. 

Before  Mr.  Justice  Johnstone  and   Mr,  Justice  Shah  Din. 

PURAN  SINGH  AND  ANOTHER,— (Plaintimts),— 
APPELLANTS, 

Versus 

KESAR  SINGH    A!^D  OTHERS,— (DBFENrANTs),— 
RESPONDENTS. 

Civil  Appeal  No.  770  of  1905. 

Mortgage — Mortgage  for  a  fixed  period— Representntive  of  the  mortgager 
not  alloived  to  redeem  before  the  expiry  of  the  term — Long  teim  alone  does  not 
amount  to  clogging  the  equity  of  redemption. 

Held,  that  a  period  fixed  for  redemption  by  the  parties  in  a  mortgage 
bond  cannot  be  regarded  as  one  fixed  without  legnl  necessity  and  as  snch 
inequitable  and  unenforceable  on  the  mere  ground  of  its  being  unnsnally 
long,  and  the  representative  of  the  mortgagor  cannot  be  allowed  to  redeem 
before  the  term  fixed  on  that  behalf  especially  where  it  is  shown  to  have 
been  fixed  by  the  mortgagor  in  good  faith  and  with  due  regaid  to  his  Vest 
interests. 
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Further  appeal  from  the  decree  of  Kazi  Muhammad  Aslam,  Divisional 
Judge,  Ferozepore  Division,  dated  2ifh  March  1905. 

GouldBbnry,  for  appellants. 
Snkb  Dial,  for  respondents. 
The  judgirent  of  the  Court  was  delivered  by 

Shah    Din,    J. — The     facts    of  this    case    are     briefly  as  22wi  Deer.  1906. 
follows  : — 

By  a  rfgisteifd  drcd,  dated  Pth  Septfirber  190.3,  Kfirnin 
Singh,  father  of  the  plaintiffs,  mortgaged  141  ianals  i  matla  of 
his  ancestral  land  to  the  defendants  for  Rs.  1,467  for  a  period 
of  twenty  years.  Prior  to  this  mortgage  Karara  Singh  had 
mortgaged  174  ianals  3  mnrlas  of  land  to  Bhagwan  Singh 
and  others  for  Rs.  1,287,  and  14  kanals  18  marlas  of  land  to 
Tshwar  Singh,  defendant  No.  2,  for  Rs.  120,  the  total  area  of 
the  land  covered  by  these  two  mortgages  being  189  kanah 
1  marla.  It  was  out  of  this  area  that  Karam  Singh  in  1903 
mortgaged  to  tlie  present  defendants  141  kannls  1  mnrla  for 
twenty  years,  the  latter  agreeirg  as  one  of  the  stipulations  of 
the  contract  of  mortgage  to  redeem  both  the  previous  mortgages 
referred  to  above.  By  this  arrangement  Karam  Singh  intended 
to  get  back  48  kanals  of  his  land  free  from  encumbrance, 
which,  added  to  the  15  kanals  which  he  already  was 
possessed  of  out  of  bis  arcestral  holdirg  of  203  kanah, 
would  have  amounted  to  as-uiteb'e  area  cf  BgiicnUnral  land  out 
of  which  he  could  have  hoped  to   make   a    living.     The   present  • 

mortgagees  were,  it  appears,  obliged  to  institute  a  suit  against 
Bhagwan  Singh  and  otherg,  prior  mortgagees,  for  redemption  of 
174  ianals  3  marlas  of  land,  and  succeeded  in  getting  a  decree 
for  redemption  of  the  entiic  aiea  on  pajmtrt  of  Rs.  1319. 
Meanwhile,  Karam  Sirgh,  the  original  moitgagor,  appears  to 
have  died  ;  and  his  minor  .<;ons  have  brought  the  present  suit  for 
popsepsion  of  the  lard  moitgagcd  by  their  father  to  the 
defendants,  alleging  that  the  moitgage  in  dispute  was  effected 
without  consideration  and  legal  necessity  and  praying  that 
possession  be  decieed  to  them  withoat  payment  of  any  sum  or, 
in  the  alternative,  on  payment  of  such  sum  as  the  (;ourt  may 
ileem  proper  to  fix.  It  is  noteworthy  that  Bhagwan  Singh, 
one  of  the  prior  mortgagees,  against  whom  the  defendants 
got  a  decree  forndemption  not  long  before  the  institution  of 
the  present  suit,  appeared  in  the  fijst  Court  as  the  special  agent 
of  Mussammat  Rami,  next  friend  of  the  minor  plaintiffs. 
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The  first  Court  fonnd  tViat  the  mortpfagre  was  effected  for 
legal  necessity  so  far  as  the  amoant  of  the  mortgage  money 
was  concerned,  bat  it  h(  Id  that  the  period  of  twenty  years 
fixed  for  redemption  of  the  mortgage  was  improper  a  n 
inequitable  and  should  not  be  enforced  against  the  preFent 
plaintiffs.  The  plaii  tiBs'  claim  for  present  possession  was, 
therefore,  decreed  on  payment  of  Rs.  1,499-8-0.  The  {.laintiffs 
accepted  this  decree,  but  the  defendants  mortgagees 
appealed  to  the  lower  Appellate  Court,  which  upon  a  fall 
consideration  of  the  facts  as  set  out  above,  has  held 
that  the  term  of  twenty  years  embodied  in  the  mortgage  deed 
is  not,  under  all  the  circun  stsnces  of  the  case,  inequitable,  and 
that  the  plaintiffs  are  bound  by  the  mortgage  as  it  stands. 

The  plaintiffs  have  appealed  to  this  Court.  Before  I  dispose 
of  the  appeal  on  the  merits,  I  must  consider  the  question  of 
the  amount  of  Court  fee  leviable  on  the  memorandum  of  appeal, 
which  has  been  laised  by  Mr.  Gouldsbury  on  behalf  of  the 
appellants.  It  seems  to  me  that  the  suit  aa  laid  was  clearly  one 
for  possession  of  land,  pure  and  simple  and  cot  one  for 
redemption  of  mortgage  on  payment  of  a  certain  sum  due  as 
mortgage  money.  In  my  opinion  the  nature  of  the  suit  as 
originally  brought  is  in  no  way  affected  by  the  fact  that  the  first 
Court  decreed  possession  of  the  land  on  payment  of  a  certain 
amount,  and  that  so  far  as  that  amount  is  concerned  the  decree 
was  accepted  as  correct  by  the  plaintiff.  The  value  of  the  suit 
for  purposes  of  Court  fee  was  therefore  correctly  stated  as  being 
Rs.  55-2-6,  and  the  amount  of  the  fee  leviable  on  the  memorandum 
of  appeal  is  Rs.  4-8-0.  So  far  I  accept  Mr.  Gouldsbary's  argu- 
mentM  sound,  but  I  cannot  find  any  provision  of  the  Court  Fees 
Act''(VlI  of  1870)  under  which  this  Court  is  empowered  to 
Jirect  the  refund  of  the  additional  Court  fee  paid  by  the 
appellants  on  demand  by  the  taxing  officer  of  this  Court. 

On  the  merits,  after  giving  fnll  weight  io  the  arguments 
of  the  learned  counsel  for  the  appellants  I  am  unable  to  hold 
that  the  term  of  twenty  years  in  question  was  not  fixed  by 
Karam  Singh  in  perfect  good  faith  with  due  regard  to  his  best 
interests  or  to  that  of  his  heirs,  or  that  it  is  of  such  an  inequit- 
able character  that  it  should  not  be  enforced  in  this  case.  There 
is  absolutely  no  evidence  on  the  record  to  show,  nor  was  there 
the  remotest  suggestion  made  in  the  course  of  the  argument  in 
this  Court,  that  Karam  Singh  was  in  any  way  inimically 
disposed  towards  his    sons,   the   present   plaintiffs,    or  that  he 
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inten^led  to  clog  the  eqaity  of  redemption  with  a  view  to  deprive 

them  of  their  means  of  livelihood  fo  f»r  as   those  depended  upon 

the  income  of  the  land  in  suit.     There  is  also  cciipideTable   force 

in  the  suggestion  that  it  is  at  the  instigation  of   Bhagwan    Singh 

against  whom  the  defendants  obtained    a  decree    for   ledemf'tion, 

that  the  suit  has  been  bronght  in  the  name   of  the  minor  sons   of 

the  mortgagor.     It  is  also    worthy  of  remark   that,   whereas  the 

plaintiffs  came  into  Court  alleging  that  the  mortgage  was  wholly 

without   consideration    and    devoid     of     legal     jiecessity,    they 

accepted  as  correct  the   decree  of   the   first    Court   which  made 

them   responsible    for   payment  of    the    entire   mortgage    debt. 

Moreover  it  is  clear,  as  the   lower  Appellate   Court  has  observed, 

that  so  far  from  the  mortgage  in  question   having   been  effected, 

as  an  act  of  wanton  waste,  the  plaintiffs'  father  was  a  gainer  by 

the  transaction,  which  resulted  in  48  kanals   of    land  being  left  to 

hira    and  his  heirs  unencumbered.      The  evidence  on  the  record 

is  in  ray  opinion  insuflScient  to  show,  as  has  been  contended  for  the 

appellants,  that  the  market  value  of  the  land  in  suit  is  more  than 

Rs.  200  per  ghumcton,  or  that  it  could  have  been   mortgaged   for 

Rs.   1,500  without  a  definite  period  being  fixed  before   the  expiry 

of    which  redemption  could  not  take  place.     The  evidence  of  the 

patwari  is  wholly  inconclusive  on  this  point  for  the  simple  reason 

that  the  instances  of  mortgage  and  sale  to  which  he  refers  are  of 

uo  value  without  there  being  detailed  particulars    thereof  which 

are  admittedly  wanting  in  this  case. 

The  rulings  relied  upou  by  Mr.  Gouidsbury  do  not  in  my 
opinion  help  him.  In  Sher  Muhammad  v.  Fatteh  Lin  (i),  the 
taots  were  peculiar  and  it  was  iu  view  of  those  facts  that  this  Court 
held  that  the  term  of  fifty  years  as  embodied  in  the  m8i1igage 
deed  in  that  case  was  inequitable,  and  could  not  therefore  be 
enforced.  Moreover,  there  the  market  value  of  the  laud  was 
found  to  be  about  Hs.  6,000  and  the  mortgage  money  wats  only 
Hs.  1,300.  In  the  decided  cases  cited  with  appioval  and 
ioWossQd  in  Sher  Muhammad  w.  Fatteh  Bin  ('),  tSukh  Dial  v. 
Attant  Ram  (^),  Sayad  Abdul  Hak  v.  Qulam  Jilani  (^),  Kanaran 
V.  Kuttooly  (*),  the  facts  were  wholly  dissimilar  to  those  of  this 
case,  and  the  conditions  iu  restraint  of  the  light  of  redemption 
which  formed  the  subject  of  dispute  in  those  cases  were  obviously 
of  such  an  onerous  and  inequitable  cbsractei  that  hardly  any 
court  in'this  country  could  have    enforced  them.     The  decisions 


(')  6  P.  R.,  1902  i')  I  I.  R.  XX  Bom.,  677  . 

(»)  131  P.  R.,  1894.  (*)  /.  L.  R.,  XXI  Mad .,  1 1 0 , 
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really  in  point,  are  those  cited  by  the  learned  pleader  for  the 
respondents,  viz.,  Milkhi  and  others  v.  FaHu  and  others  (')  (Civil 
Appeal  No.  11  of  1899  unpnblished),  and  Civil  Appeal 
No.  846  of  1904  unpublished  (-),  and  following  these 
decisions,  I  hold  that  the  term  of  twenty  years  agreed  upon 
between  the  plaintiffs'  fatber  and  the  defendants  in  this  case  was 
neither  inequitable  i:or  one  fixed  without  legal  necessity,  and 
cannot  be  set  aside  as  unenforceable  between  the   parties. 

I  would,  therefoi-e,  confirm  the  decree  of  the  lower  Appellate 
Court  and  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 


APFELLATB    SJlDB. 


No.   40- 
Before  Mr.  Justice  Robertson  and  Mr.  Justice   Lai  Ghand. 

SHAH  NAWAZ  AND  OTHERS,- (Defendants),— 

APPELLANTS, 

Versus 

AZMAT   A  LI, -(Plaintiff),— RESPONDENT. 

Civil  Appeal  No.  493  of  1905. 

Custom — Alienation  — Sale  by  aordess  proprietor — Locus  standi  of  rever- 
sioner— Qilani  Sayads  of  Mauza  Mnsania,  tahsil  Batala,  Qurdaspur  District 
—  iiuhammadan  Law — Religious  purposes,  justification  for. 

Meld,  that  in  matters  of  alieuation  and  saccession  Uilani  Sayads 
of  mauia  Masania,  tahsil  Batala,  Gurdaapar  District,  who  have  for  nine 
generations  past  followed  sigriculture  as  a  laud-holding  occupation;  were 
governed  by  the  general  rules  of  agricultural  customs  of  the  Province 
and  not  by  the  Muhammadau  Law,  and  that  the  alienation  of  ancestral 
land  by  such  a  proprietor  was  consequently  subject  to  restriction,  but 
he  was  justifiedin  raising  money  in  ord^r  to  perform  the  cn/j^i  Ceremony 
of  his  deceased  son  and  in  alienating  a  small  portion  of  liis  ancestral  'and 
for  that  purpose. 

Further  appeal  from  the  decree  of  A.  E.  Hurry,  Esquire,  Divisional 
Judge,  Amritsar  Dtvisiou,  dated  )st  February  1905. 
Muhammad  Shafi,  for  appellants. 
Pestonji  Dadabhoy,  fur  respondent, 
The  judgment  of  the  Court  was  delivertsd  by 

\9th  Deer-  1906.  Lal  Chano,  J. — The  parties  to  this  suit  are    Gilani   Sayads 

of    mauza    Masania     in     tahsil     Batala,     distiict     Gurdaspur. 
On    28th  February  1895  Madad  Ali,  defendant,   sold  112  hanals 

{})  P.  L.  R.,  40,  1903.  (»)  P.  W.  Reporter,  p.  152. 
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and    12     marlas   of     land   to    Muhammad  Hussain,    defendant 
2,  for  Rs.    1,500  as   entered   in   the   sale   deed.     Defendants   3 
and  4   sued  for  pre-emption  and  obtained  a  decree  for  possession 
on     payment   of    Rs.    1,200  which    was   held   to   be  the   prico 
fixed   and  paid   for   the   sale.     The    present   suit  was  instituted 
in   May    1902  by  Azmat  AH,  plaintiff,   brother  of    Madad  AH, 
vendor,  for  a   declaration    that  the   sale    was   not    effected   for 
consideration    and   necessity,  and    shall   not   affect    bis   rever- 
sionary  interest.     The   Divisional   Judge  has   held    that  there 
was     110    necessity   for   an   out    nnd     out   sale,  but    that   the 
sum    of   Rs,  1,200  was   bond  fide  and  that   there  is  reason   to 
infer   from  plaintiff's   silence  that  it  was    a   valid  and  genuine 
transaction.     He     has   accordingly     decreed    the   suit   subject 
to  payment  of  Rs.  1,200.     Both   parties  have  appealed.     It   is 
contended  for  defendant  appellants   that   Madad    Ali,   vendor, 
had    an  unrestricted    power   to    alienate   and   that   in  any  case 
the   whole  sum   of    Rs.     1,200    being     found    to     have    been 
borrowed    for   necessity,   the   sale   ought  to  have  been    upheld 
as   an    absolute    and   permanent  alienation.     For  the  plaintiff 
it   is   contended  that  no   valid    necessity  for  the  whole   amount 
of   Rs.   1,200  is   made  out,   and   a    decree   should   have    been 
passed    subject  to   payment   of  Rs.   500   only  as   due  on  prior 
encumbrances.     After     hearing   arguments     and    referring     to 
the     record,   we   have    very   little     difficulty    in   holding   that 
Madad    Ali    had  only  a  restricted  power  of  alienation,  and  that 
plaintiff,   his  brother,  is   competent   to   question  the  validity  of 
the   sale   in    suit.     It  is   admitted   that  the  whole   village   of 
Masania  is  owned     by     the   Sayads   as   a   village  community. 
It   was   founded   by   a  common  ancestor,  nine  generations  back, 
and   it  is    proved    on  the  record   that  these    Sayads  cultivate 
their  own   lands   personally   and   of   others  as  tenants.     They 
occasionally  receive    gifts   from    religious   disciples,     but   the 
income  so  earned   is  not  shown  to  form   their  principal   source 
of  livelihood.  ,  Their  chief  occupation    evidently  is   agriculture, 
and  they   have    been   classed    as    agriculturists   in  the  district 
under  the   Land  Alienation  Act.     The  facts,  therefore,  are  in  the 
main  similar  to  JJttam  Singh  v.  Jhanda  Singh  (*),  a  case  of  Bedis 
of   Hoshiarpur,   and  the   mere  fact  that   the  parties  are   Sayads 
by  caste,  is  altogether  inconclusive,  as  in  several  cases  in  different 
parts   of     the   Province     Sayads    have     been     fr und    to   follow 
agriculture  as    their    callirg   ard   tie  customs   of   ajiiirnltuial 
tribes  as  the   dominant   rule  of   their   personal   law.    Moreover, 
it   is    proved    on    the  prcfeit  record   that  in   several   matters 

0^21.  P  B..  1896. 
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rola'inp;  to  succession  and  alienation  these  Sayads  have  adopted 
agric-dltural  enstoms,  and  a  separate  Biwaj-i-am  iDcorporating 
their  usages  was  prepared  and  attested  at  settl.'ment  in  1868. 
There  is,  therefore,  ample  reason  for  holding  that  the  parties  are 
agriculturists  and  that  the  initial  presumption  against  an 
unrestricted  power  of  alienation  is  applicable  to  them.  It 
was,  however,  contended  for  di  fendants  that  such  presumption, 
if  any,  was  rebutted  in  the  present  case  by  a  nnmber  of 
alienations  effected  in  the  village  which  was  never  challenged. 
These  alienations,  altogether  seventeen  in  number,  were  pmvod 
by  filing  certain  extracts  from  the  mutation  reg'ster,  but  as 
pointed  out  by  the  first  Court  no  attempt  was  made  to  indi- 
cate the  circumstances  under  which  these  alienations  were  effected. 
It  is  quite  conceivable  that  some  may  have  been  effected 
for  necessity  and  certain  others  with  consent  or  in  favour 
of  the  next  reversioners.  Such  instances  in  no  way  rebut  the 
initial  presumption  against  an  unlimited  power  of  alienation. 
It  is  not  suflBcient  to  lebut  such  piesumption  that  a  number 
of  alienations  were  effected  by  members  of  the  tribe  to  which 
the  parties  belong,  unless  it  i^  farther  proved thnt  the  alienations 
effected  were  such  as  are  unauthorised  by  the  customary 
law.  We,  therefoie,  bold  that  the  defendants  have  not 
succeeded  in  rebutting  the  initial  p  esumotioti  that  Madad 
Ali  had  only  a  restricted  power  of  alienation.  Plaintiff,  therefoi'e, 
is  competent  to  question  the  validity  of  the  sale  in  dispute 
and  the  fuither  question  for  considaration  is  whether  the 
sale  was  effect(>d  for  necessity.  There  was  not  such  delay 
in  instituting  the  suit  as  would  support  an  inference  of 
acquiescence.  It  is  further  unnecessary  to  decide  in  this 
case  whether  the  Divisional  Judge  was  jnsti'ed  in  cancelling 
the  sale  and  in  passing  only  a  conditional  decree  having  found 
necessity  for  the  entire  amount  for  we  are  inclined  to 
hold  on  plaintiff's  appeal  that  the  whole  amount  of  Rs.  1,200 
wfiR  not  paid  cr  borrowed  for  necessity.  Only  two  items 
are  in  dispute,  viz.,  Rs.  200  alleged  to  have  been  spent  by 
Madad  Ali  on  the  aqiqa  ceiemony  of  his  son  and  marriage 
of  his  first  cousin,  and  Rs.  5'iO  which  is  stat.d  to  have  been 
invested  some  four  months  after  sale  in  a  mortgage  which  was 
admittedly  redeemeii  three  years  later.  As  regards  the  last 
item  we  fail  to  see  any  necessity.  There  obviously  existed  no 
necessity  for  such  investment  when  the  sale  in  dispute  was 
effected,  especially  as  Madad  Ali  then  held  and  owned  other 
lands  which  be  had  purchased  from  his  brother  in  1892  for 
Rs.  700.     The  investment  could  not  be  treated   even  as  an  act 
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of  proper  management  in  this  case  as  only  a  temporary  mortga^u 
WAS  tnken  foar  months  later  ^hich  after  redemption  left  the 
money  again  ia  Madad  A.U'3  hands  as  altagother  uninvested. 
We  cannot,  therefore,  hold  that  there  was  any  necessity  for 
Rs.  500.  As  regards  Rs.  200  stated  to  have  been  spent  by 
the  vendor  oq,  the  aqiqa  ceremony  of  his  son  and  the 
marriage  of  his  first  cousin  we  see  no  good  reason  to  disallow 
the  amount  either  as  unproved  or  as  unnecessary.  The 
expeuditure  incurred  for  a  religioas  ceremony  is  a  necessity 
and  there  is  no  allegation  hero  that  the  amount  so  spent 
was  extravagant.  As  regards  tne  monay  defrayed  on  marriage 
of  Massammat  Fatima,  first  cousin  of  the  vendor,  we  hold 
that  it  was  a  necessity  in  this  case  as  Madad  Ali  received  the  in- 
heritance which  would  have  gone  to  Fatima's  father  but  for  the 
circumstance  that  he  died  during  the  life-time  of  his  father,  the 
common  ancestor  of  the  parties.  Plaintiff  himself  has 
shared  in  the  inheritance  so  left,  and  it  is  not  open  to  him 
to  contend  that  the  marriage  expenditure  to  which  he  was 
bouii  I  to  contribute  equally  was  unaecessary.  We,  therefore, 
holil  that  there  was  necessity  for  Rs.  700  including  Rs.  500 
due  to  prior  encumbrances,  and  decree  plaintiff's  appeal  accord- 
ingly. The  defendants'  appeal  is  dismissed  and  plaintiff's 
accepted  so  far  as  to  reduce  the  amount  held  payable  by 
him  from  Rs.  1,200  to  Rs.  700.  Under  the  circumstances  we 
leave  the  parties  to  bear  their  own  costs  throughout  as  they 
have  succeeded  about  equally. 


No.  41. 

Before  Mr.  Justice  Johnstone  and  Mr.  JiLstice  Rattigan. 
AMRIT  LAL  AND  ANOTHER,-PLAINTIFFS, 

Versus 
BHAGWANA  AND    OTHERS,— DEFENDANTS. 
Civil  Reference  No.  27  of  1906. 

Jurisdiction  of  Civil  or  Revenue  Court-  Arrears  of  rent  of  land — Suit 
upon  bond  given  for  arrears  of  rent — Punjab  Tenancy  Act,  1877,  Section 
77  (3;  in). 

Held  that  a  suit  baaed  upon  a  bond  executed  for  arrearB  of  rent  of 
land  is  one  cognizable  by  the  Civil  Courts,  and  does  not  fall  under 
clause  {n)  of  Section  77  (3)  of  the  Punjab  Tenancy  Act,  1887. 


Reference  Side. 
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C  Becobd 


Oase  referred  hy  8.  OUfford,  Esquire,  Divisional  Judge,    Delhi 
Division,  on  I'Sth  April  1906. 

This  was  a  reference  to  a  Division  Bench  made  by  Rattigan, 
J.,  to  determine  whether  a  suit  based  upon  a  bond  alleged  to 
have  been  executed  for  arrears  of  rent  of  land  is  cognizable  by  a 
Civil  or  Bevenne  Court. 

The  order  of  reference  by  the  learned  Judge  was  as 
follows  : — 

2Ut  May   1906.  RiTTCQAX,  J.— Djfendiafc   execated    a   bond   for  Rs.   66-12-0 

in  favour  of  plaintiff,  the  counderation  being  arrears  of  rent. 
Plaintiff  sues  on  th«  bond.  Is  the  suit  cognisable  by  a  Civil  or  a 
Revenue  Court?  In  my  opinion,  it  is  clearly  cognizable  by  a 
Civil  Court  as  being  a  claim  based  upon  a  bond,  the  claim  for 
rent  having  merged  in  the  right  given  by  the  bond  which  was 
exejahod  in  sa<-.isfrtcti ja  of  the  claim  for  rent.  This  was,  I 
understand,  the  view  adopted  by  Ohatterji,  J.,  in  Civil  Reference 
No.  95  of  1905,  bat  as  Frizelle,  J.,  has  taken  a  different  view  in 
Civil  Reference  No.  55  of  1897,  and  as  the  qaestioa  is  one  which 
should  be  authoritatively  settled,  I  refer  the  case  to  a  Division 
Bench. 

The  jiiigiTisat  of  the  learned  J  idg-)3  who  constituted  the 
Division  Bench  was  delivered  by— 

9th  Jany.  1907.  Johnstons,  J. — Arrears  of  rent  of  land  bee  tme   due  to  plaintiff 

by  defendant,  who  thereupon  exeoated  a  bond  in  favour  of 
plaintiff  for  the  amount  of  those  arrears.  Plaintiff  asserts  this 
and  saes  on  the  bond.  There  being  a  conflict  of  rulings  by  this 
Court  in  regard  to  the  question  of  jurisdiction  of  Civil  as  opposed 
to  Revenue  Courts  in  such  cases,  the  Munsif  before  whom  the 
oase  was  pending  has  ojade  a  reference  to  this  Court  on  the  point, 
giving  his  own  opinion  that  the  suit  is  a  revenue  one  and  falls 
under  Section  77  (3)  (n),  Punjab  Tenancy  Act,  1887. 

The  conflicting  rulings  are  that  of  Frizelle,  J.,  in  Civil 
Reference  No^  55  of  1897^  decided  on  20th  November  of  that 
year,  and  that  of  Chatterji,  J.,  in  Civil  Reference  No.  95  of  1905, 
decided  on  1.3th  December  1905.  In  the  former  order  no  reasons 
whatever  are  given,  and  the  reasoning  in  the  reference  itself  does 
not  commend  itself  to  us.  But  Chatterji,  J.,  in  the  latter 
ruling  held,  on  grounds  which  appear  to  us  quite  sound,  that  a  suit 
of  this  kind  is  really  »  Civil  suit.  He  said  :  "  The  suit  is  laid 
"  on  the  bond  and  it  clearly  lies  in  the  Civil  Court.  "  The  claim 
"  for  rent  has    been  discharged    by  the   bond,  and  plaintiff,  if  he 
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"  had  sued  for  it,  woald   have  been   succesaf  oily    met  by  the  plea 
"  that  a  bond  with  one  surety  had  been  given '.in  lieu  of  it." 

We  fully  endorse  this  reasoning  and  we  return  the  papers  to 
the  learned  Munsif  and  direct  him  to  hear  the  case. 


No.  42. 

Before  Mr.  Justice  Johnstone. 

HARI  SINGH,— (Dependant),— PETITIONER, 

Versus  }    Rbtision  Sidb. 

NIKA  SINGH  AND  OTHERS,— (Plaintiffs),— RESPONDENTS. 
Civil  Revision  No.  2057  of  1905. 

Valuation  of  suit — Suit  to  declare  an  alienation  of  land  to  be  not  binding 
after  alienor  s  death — Value  for  purposes  of  further  appeal — Punjab  Cottrts  Act, 
1884,  Section  40  (b\ 

Held  that  for  purposes  of  Section  40  (b)  of  the  Punjab  Conrta  Act,  1884, 
the  value  of  a  suit  for  a  declaration  that  a  mortgage  by  a  widow  of  agri- 
cultural land  would  not  be  binding  after  the  alienor's  death,  is  the  value  of 
the;land  calculated  at  thirty  times  the  revenue  and  not  the  amoant  of 
the  encumbrance  in  dispute. 

Bahhu  y.  Jhanda  {^)  followed. 

Petition  for  revision  oj  the   order  of  Captain  B.  0.  Boe,    Additional 
Divisional  Judge,  Ferozepore  Division,  dated  IMh  February  1905. 

Roshan  Lai,  for  petitioner. 

Duni  Chand,  for  respondents. 

The   judgment    of  the   learned  Judge   so  far  as  is    material 
for  the  purposes  of  this   report  was  as  follows  : — 

Johnstone,  J. — The  Srst  question  in  this  case  is  whether  an  Tth  Jany.  1907. 
appeal  lies  or  not  The  suit  is  for  a  declaration  that  a  certain 
mortgage  deed.in  which  the  consideration  was  stated  at  Rs.  300 
but  the  land  mortgaged  by  which  is  worth,  according  to  the  30 
times  jama  rule,  only  Rs.  60-3-6,  shall  not  affect  the  reversionary 
rights  of  the  plaintiff.  I  take  ;this  to  be  in  effect  a  suit  for  a 
declaration  thatjplaiutiff  isVeversioner  to  land,  worth  Rs.  60-3-6 
according  to  the  said  rule,  regardless  of  any  encumbrance  created 
by  the  widow  defandant  {}). 

(')  145,  P.  B.,  1892. 
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The  first  Court  disnii«)se(l  the  claim,  but  the  lower  Appellate 
Court  decreed  ir.,  and  the  mortgagee  came  to  this  Court 
with  a  revivsioii  petition.  In  calling  for  files  my  brother 
Kensiugton  noted  thnt  an  appoal  lay  as  of  right,  and  this  opinion 
was  repeated  by  my  brother  Ratrjgan,  when  the  case  came  up 
with  files.  Now  that  the  ca^e  has  come  on  for  regular  trial 
the  point  has  been  raised  by  the  respondent's  counsel  and  I  am 
entitled  and  indeed  bound  to  deal  with  it.  He  relies  upon  Bakhu 
V.  Jhanda  and  others  (i),  while  Mr.  Roshan  Lai  for  the  mort- 
gagee relies  on  Ohulara  Ghaus  v.  Nabi  Bakhsh  (^). 

The  former  rnluig  h  is  been  ref<>rred  to  in  the  latter,  and 
has  been  also  foil  )wed  and  has  been  de  ilared  good  law  in  very 
recent  rulings  of  this  Court.  The  suit  there  was  also  for  a 
declaration  against  an  alienation  for  lis.  l,-!00,  the  value  of  the 
land  by  the  30  times  j  ima  rule  being  Rs.  770.  The  critical 
value  in  that  case  was  Rs,  1,000.  It  w^^s  held  th^t  Rs.  770 
was  the  value.  In  Ghulam  Ghaus  v.  Nabi  Bakhsh  three  cases 
were  under  consideration.  'I'he  firnt  two  were  pre-emption 
suits,  and  from  them  it  is  not  suggested  that  we  can  deduce 
any  authority  to  govern  cases  like  the  present.  The  third 
was  a  claim  by  a  mortgagee  for  possession  oi  laud,  in  which 
it  was  found  by  the  Court  below  that  the  sum  of  money,  on 
payment  of  which  the  mortgagor  might  redeem,  was  over 
Rs.  1,000,  while  the  value  by  the  30  times  jama  rule  was  under 
Rs.  1,000.  Here  it  was  held  that  the  value  of  the  propei  ty 
in  suit  should  be  taken  as  over  Rs.  1,000.  In  the  second 
paragraph  of  the  head  note  this  suit  is  called  a  suit  for  redemp- 
tion, which  is  clearly  a  misdescription. 

In  my  opinion  I  must  follow  Bakhu  v.  Jhanda  and  others. 
The  ruling  of  Ghulam  Ghaus  is  not  directly  in  point:  there 
the  value  of  the  property  was  no  doubt  over  Rs.  1,000,  inas- 
much as  no  one  could  take  it  from  the  mortgagee  plaintiff 
without  paying  him  more  than  that  sum.  Hero  plaintiff 
according  to  the  decree  row  attached  will,  on  the  death  of 
the  widow,  get  the  land  without  reference  to  the  mortgage- 
money  or  its  precise  amount.  There  is  no  connection  between 
the  decree  and  the    amount  of  the  mottgage-money. 

I  rule,  then,  that  no  appeal  lies,  as  the  value  of  the  suit 
and  the  value  of  the  property  involved  must  be  taken  as  less 
than  Rs.  250. 

Note. — The  rest  of  the  judgment  is  not  material  to  this 
report. — Ed. 

(')  145,  P.  r.,  1892.  C)  24,  P.  R.,  1903,  F.  B. 
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before  Mr.  Justice  Rattigan. 
GURDITTA,-(  Defendant), —APPELLANT, 

Versus  \  Apmliatb  Sidb. 

NARAIN  DAS,— (Plaint  ff),— RESPONDENT. 
Civil  Appeal  No.  949  of  1906. 

Mortgage — Redemption — Suit  hy  moitgagor  for  redemption — Dismissal  of 
suit  for  default — Subsequent  suit  for  the  tame  object — Civil  Procedure  Code, 
1882,  Sections  102,  103. 

Held,  that  a  disoiissal  under  Section  102  of  the  Code  of  Civil 
Procedure  of  a  suit  by  a  mortgagor  for  redemption  of  mortgaged  property 
precludes  the  plaintiff  under  Section  103  from  bringing  a  fresh  suit 
for  the  redemption  of  the  eaire  property. 

Shanlcar  Bakhih  v.  Daya  ShanTcar  (i),  Mam  Raj  v.  Chandiva  Mai  (*), 
and  lindad  Alt'  v.  Hurmat  Ali  (*),  referred  to. 

Further  appeal  f)um  thp  order  of  W.  A.  Le  Rossignol,  Esqutte, 
Divisional  Judge,  Amritsar  JDii  ision,  dated  11th  July  1906. 

Sohan  Lai,  for  appellant. 

The  judgment  cf  Ibe  learned  Judge  was  as  follows  :—- 

Rattigan,  J. — On    the   20th    Majch    1^96    present   plaintiff  5^^  Janv.  1907. 
sued  present   defendant   for    redemption    of    a  ceitain   house   on 
payment    of  Rs.   40.       This     suit    was     dismissed     in     default 
under   Section  102,  Civil    Procedure   Code,  on    the   8th  March 
1897. 

On  the  14th  December  1905  plaintiff  instituted  the  present 
suit  for  redemption  of'thc  said  house  on  payment  of  the  6<fid 
sum  of  Rs.  40.  The  suit  was  dismissed  by  the  Alunsif,  Ist 
class,  as  barred  by  the  f  lovisions  <  f  Section  103,  Civil  Procedure 
Code,  but  this  decision  wf>3  reversed  on  appeal  by  the  Divisional 
Judge,  who  held  that  "the  present  and  the  former  cause  of 
"  action  are  different,  for  a  mo.'tgiigor  can  at  any  time  claim  ^ 
"  redemption."  The  ca<.)  was  accordingly  remanded  under 
Section   662,  Civil  Pro.  ednre  CoJt ,  for  decision  on  the  met  its. 

Defendant  has  apf  eal«'d  'to  th  ^  Court,  and  I  have  heard  his 
learned  pleader  and  plaintiff  (who  appeared  in  person)  in 
support  of  their  respective  cases. 


(0  '.  L.  R.,  XV,  Calc,  422.  (*)  117,  P.  R,  1891. 

rn  32  P.  R..  1905. 
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The  allegations  in  the  present  plaint  are  identical  with 
those  set  out  in  the  previons  plaint,  with  the  exception  that  in 
paragraph  4  of  the  present  plaint,  the  plaintiff  alleges  that  within 
four  months  of  suit  he  reqnepted  defendant  to  accept  the 
sum  of  Rp.  40  and  give  up  the  house,  and  that  defendant 
has  refused  to  comply  with  thip  demand.  I  do  not  con- 
sider this  addition  as  material  or  as,  in  any  respect,  altering 
the  cause  of  action  which  is  the  denial  of  plaintiff's  alleged 
right  to  redeem  the  property.  With  the  exception,  however, 
of  this  addition,  the  allegations  in  the  two  plaints  and  the 
reliefs  sought  in  the  former  and  the  present  suit  are,  as  I 
have  said,  absolutely  the  same.  The  question,  ther,  is  whether 
the  Divisional  Judge's  view  is  correct  that  the  dismissal 
of  the  former  suit  under  Section  102,  Civil  Proceduie  Code 
is  no  bar,  under  Section  10.3  rf  the  Code,  to  the  preeent  Fnit 
because  a  mortgagor  can  at  any  time  claim  redemption.  For 
this  very  sweeping  statement  of  the  law  I  can  find  no  au- 
thority nor  does  the  learned  Judge  refer  to  any.  On  the 
other  hand,  the  terms  of  Section  103  are  clear  :— "  When 
"  a  suit  is  wholly  or  partially  dismissed  under  Section  102, 
"  the  plaintiff  shall  be  precluded  from  bringing  a  fresh  suit 
"  in  respect  of  the  same  cause  of  action  ."  If,  then,  a 
mortgagor  sues  for  redemption  and  his  suit  is  dismissed 
under  Section  102,  and  he  thereafter  brings  a  fresh  suit  for 
redemption  of  the  same  mortgage  is  the  cause  of  action  in 
the  second  suit  the  same  as,  or  different  from,  the  cause  of 
action  in  the  first  suit  ?  To  this  question  there  can  be 
only  one  answer,  for  the  very  question  has  been  decided 
by  their  Lordships  of  the  Privy  Council  in  Shankar  BaTthsh 
V.  Baya  Shankar  (i).  The  head  note  to  this  report  runs 
as  follows  : — 

"  To  a  suit  brought  in  1883  for  redemption  of  a  mort- 
"  gage  made  in  1853  villages  in  Oudh  subsequetly  included- 
"  in  the  mortgagee's  talukdari  estate  and  sanad,  the 
**  defence  was  that  the  mortgagor  having  brought  a  suit  in 
"  1864  to  redeem,  and  not  having  appeared  at  the  hearing, 
"  in  person  or  by  pleader,  judgment  was  passed,  the  mort- 
"  gapee  having  appearBd  to  defend  against  the  plaintiff  under 
"  Section  114  of  Act  VIII  of  1859.  Held, 
Correspon^uig^  ^ec-     ^^  ^-^^^^  although  the  plaintiff,  who  had  claimed 

preseiit.Codo.  "  in     the     prior    suit   the   under  proprietary 

"  right     in   virtue  of   a  sub-settlement,  the  superior  proprietary 
(>)  I.  I.  B,,  ZF,  Calc.,4,22. 
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"  I'ighf.,      the     differeiipn     in     the     mode       of     relief      claimed 
"  did    not   atfeot    the     identity  of    tho    c^use     of    action  which 
"  was,    in    both   cases,    the    rffiisal  of    the     rio^ht    to     redeem, 
•'  and    that   under   Section   114  of  the    Act,   tha     jada:ment    of 
*'  1864    was    6nal."     Their     Lordships     at    the     conclusion     of 
their  jad^rcent   remark:   "  Varioas   questions  have  been  raised 
"   and    vety   fully  argued    before  their    Lordships    in    order  to 
"  show   that  the   cause    of  action    in    the   two  suits  is  not   the 
\   "  same,   and  that     the  present    suit    is     for    a     new    cauge     of 
;   "  action.     Their    Lordships   have   fully     considered    those   argu- 
[  "  ments,   and     they    are     unable      to     cnrae    to    the     conclusion 
I  "  that   the    causes  of    action    are   not  the    same   and    that  the 
"  judgment   of    the     Additional     Judicial      Commissioner,     who 
"  held    that    the  suit  was  barred  under  the  provision*  of  Section 
"  44,   is  wrong."     This    decision    waf  followed  by    this    Court 
in   Mam   Raj  v.    Ghaniwa    1/a?  (*).     In    this  case   one    Budhu, 
the    original     mortgagor,    appears    to     have   brought  a    suit  in 
1884   for  redemption  of    the    mortgage,  but  his   suit  was    dis- 
missed under   Section  102  of   the   Civil    Procedure  Code.     Sub- 
sequently  the   heirs   of     Badlm     sued    for    redemption  of   the 
same    mortgage,    and  this    Court     held     that   the    second   suit 
(though    brought  .  not   by    the   original   plaintiff   but     by     hia 
representatives)  was   uot    maintainable,    being   barred    by   the 
provisions  of     Section    103    of    the  Code,    (cf.    also     Imdad    AU 
V,   Hurmat   AU  (^).     Plaintiff     has     referred     me   to    several 
cases  but    they  do     not   in   any     way    support    the    contention 
that   the   present  snit  is  maintainable.     In  Ram  Chandra    Jiwa- 
ji'fi   Case   («),   the     facts     were    entirely    different.     To  quote 
from    the  judgment: — "In   the   first   suit  against    the    second 
"  defendant   alone,    plaintiff   alleged    that    he    was    the    owner 
"  of  the  equity  of   redemption  by  purchase    from    the    first  de- 
"  fendant   and,    as  such,  was    entitled    to    redeem  the   second 
"  defendant's     mort:;age.     In    this    suit  his     case    is   that     he 
"  contracted  for   the   purchase   of    the    property    from   the    first 
"  defendant,   the   latter    undertaking   to   clear  it  of    the  second 
"  defei  dant's  mortgage  ;    that    the    second  defendant  has    since 
'■  purchased    the   equity    of  redemption    from    the    first  defea- 
"  dant  with    full    knowledge    of  the  said    contract,    and  he  sub- 
"  stantially,    though  not   in    strict    form,    seeks    that    both    the 
"  defendanis   may   be    compelled    to    specifically    perform    the 
"  contract.     Under   these   circumstances  we  do   not  think  that 


(»)  117  P.  i?.,  1891.  ('')32   P.  B.,  1905.. 
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"  Section  103  precludes  plaintiff  from  bringing  his  present 
"  suit."  Here  clearly  the  t;wo  causes  of  action  were  in  no 
sense  identical.  The  plaintifF  has  cited  a  large  number  of  autho- 
rities (SMbhu  Mai  V.  Paira  Singh  ('),  Nathu  Singh  v.  Rura  {'^), 
Sami  V.  Sovia  Sundra  (•''),  Perindi  v.  Angappa  (*),  Muham- 
mad V.  Manu  Lai  (^),  Bamani  v.  Bramma  (°),  which  lay 
down  the  p'oposition  that  when  a  suit  for  redemption  has 
been  instituted  and  a  doctee  has  been  passed  for  redemption 
but  not  executed  a  subsequent  suit  for  redemption  of  the  same 
mortgage  is  maintainable.  Jt  is  a  question  whether  this  is  a 
correct  proposition  and  there  are  an  equal  number  of  authorities 
which  decide  that  in  such  cases  a  subsequent  suit  is  not  maintain- 
able :  Vide  Vedapuratft  v.  Valldbha  Valiya  Baja  ('),  G an  Savant 
Bal  Savant  v.  Naryan  Dhond  Savant  (^),  Maloji  v.  Sagaji  (^),  David 
Bay  V.  Bazi-ud-din  (10).  As  observed  by  Sir  A.  White,  0.  J., 
in  the  Vedapuratti's  case  at  page  307),  the  right  to  redeem  might 
be  a  subsisting  right  until  it  is  duly  forclosed,  but  it  does 
not  follow  that  it  is  enfoicible  by  a  second  redemption  suit.  But 
whether  the  principle  laid  down  in  Shihbu  Mai  v.  Paira  Singh  (*), 
and  the  other  cases  relied  upon  by  plaintiff  is  correct  or  not,  it 
is  obvious  that  these  authorities  aro  not  in  point  in  the  present 
instance,  whereas  the  two  cases  referred  to  on  behalf  of 
appellant  are  direct  authorities  for  holding  that  the  present 
suit  is  barred  by  the  provisions  of  Section  103,  Civil  Procedure 
Code.  I  therefore  accept  the  appeal  and,  reversing  the  order 
of  the  lower   Appellate   Court,     dismiss    the     suit    with     costs 

throughout. 

Appeal  allowed. 


No.  44. 

Before  Mr.  Justice  Johnstone  and  Mr.  Justice  Shah  Din. 
GULDAD  KHAN,-(Plaintiff),— APPELLANT, 
APPBLLANB  Side.    {  Versus 

GUL  KHAN  AND  ANOTHER,— (Defendants) ,— 
RESPONDENTS. 
Civil  Appeal  No,  561  of  1906. 
Custom— 'Pre-emption— Value  of  wajib-ul-arz  Ch&kyr&r—  Conflict  lelueen 
earlier  and  later  wajib-ul-arz. 

Held,  that   the    wijih-ul-arz   Chahwar    of  Pindi    Gheb    Tahsil,  Diatriot 
Rawalpindi,  is  not  a  part  of  the  record  of  rights  and  so  has  attaching   to  it 

(1)  86  P.  R.,  1877.  C)  I.  L.  R.,  XV  Mad.,  366. 

(»)  14  P.  B.,  1881.  (')  /.  L.  R.,  XXV  Mai.,  300,  F.  B. 

C)  I.    L.    R.,   VI  Mad.,  119.         {")  I.  L.  /?.,    VII  Bom.,  467. 
I*)  I    L.   R     VII  Mad,  Al^.        (»)  I.  L.  R.,  XIll  Bom.,  567. 

('^7.   I.  R.,  XI  All.,  386.  (10)  I.  L.  R.,  XIX  All.,  902. 
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no  presumption  of  correctness  under  Section  44,  Punjab  Land  Revenue  Act, 
and  that  its  evidential  value  is  small,  inasmuch  hs  it  stat.  s  the  cugtcm  of 
pre-emption  which  is  always  a  local  oustc  m",  by  tribes. 

Held  also  that  the  value  even  of  a  genuine  Wajib-ul-arz  favouring  re- 
latives in  the  matter  of  pre-emption  and  standing  unsupported  by  actual 
proof  of  custom,  followed  by  a  later  Wajib-ul-arz  in  which  the  "law"  or 
Act  IV  of  18V2  is  stated  to  contain  the  rule  of  pre-emption,  is  f.o  small  that 
even  negative  indications  the  other  whj  are  sufficient  to  reduce  its  value  to 
nothing. 

Muhammad  Imam  Ali  Khan  v.  Husahi  Khan  ('),  Oajjan  v.  Bhoj.a  and 
Nand  Singh  (,»),  Dilsukh  Ramv.  Nathu  Singh  ('),  Mastu  v.  P^hlo  i*\  Muham- 
mad Umar  v.  Kirpal  Singh  (=),  Jowihir  v.  Radha  ;,«),  Ali  Muhammad  v. 
Piran  Ditto  ('),  and  Karam  Shah  v.  Tara  Shah  (^"i — referred  to. 

Further  Appeal    from      the    decree   of   H.    Scott-Snnth,    Esquire, 
Divisional  Judge,  liatvalpindi  Division,  dated  \9th  May  1905. 

Sukh  Dial — for  appellant. 
Mnhamroad  Shafi — for  respondents. 

The  judgment  of  the  Chief  Court  v?as  delivered  by — ■ 

Johnstone,  J.— This  case  has  been  referred  for  disposal  2wd  Januart/ 1970. 
to  a  Division  Bench  by  the  Hou'ble  Air.  Justice  Chitty 
ou  the  ground  that  questions  of  diflBcuUy  and  importance  arise  in 
it;  and  be  has  put  those  questions  in  this  way — (1)  whether  a 
Chahwor  icajib-ul-arz  is  a  record  of  rights  within  the  meaning  of 
the  Punjab  Land  Revenue  Act,  1887  ;  (2)  If  so,  whethor  there 
is  any  presumption  in  favour  of  the  correctness  of  an  earlier 
wajib-ul-arz  where  a  new  one  lias  been  substituted  for  it  (see 
Section  44  of  the  Act). 

The  suit  was  one  for  pre-emption  of  land  in  the  village  of 
Nakka  Dakhili  Haddowali,  the  grounds  being  stated  as  the 
agnatic  lelationship  of  plaintiff  to  the  vendor  and  plaintiffs 
being  a  jaddi  malik  in  Nakka,  whereas  vendee  was  a  maUk  by 
purchase  and  not  related  to  vendor.  The  village  is  undoubtedly 
bhaya  chara  and  so  to  prove  that  relationship  helps  him,  piaintift" 
must  t.rove  a  special  custom  in  this  behalf.  The  first  Court  held, 
in  effect,  that  no  suc>t  special  custom  was  established  ;  and  in 
reference  to  a  dispute  as  to  the  real  sub-divisions  of  the  village, 
it  held  that  Nakka  was  a  single  sub-division  and  not  divided 
further  into  four  sub-divisions,  and  so,  (hough  plaintiff  was  owner 


(»)  I.    L.  R.,  XXVI  Gal.,  81  P.  C.                (")  18  P.  R.,  1904. 

(')  27  P.  R.,  1893.  (6)  85  P.  R.,  1905. 

(»)  98  P.  B.,  1894  f.B.  (')  70  P.  R.,  1905. 

(*)  62  P.  R.,  1896.  (•)  87  P.  R.,  1905. 
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in  the  .'ame  pretended  luither  6ti|>divisirn  as  that  in  which  the 
land  in  suit  ]ies, -while  plaintiff  was  not,  jtt,  inasmuch  as  both 
parties  were  owners  in  Nakka,  plaintiff's  rights  were  no  better 
than  the  vendee's.  'TVie  decision  as  to  custom  proceeded  upon 
the  fact  of  the  village  being  a  hhaya  chara  one  and  upon  a 
judgment  of  the  Divisional  Judge  of  Bawalpindi  in  a  previous 
case.  The  iiojH -ul-aiz  Ckakwai  of  186h  and  the  uujti-ul-arz  of 
the  village  of  1886  were  not  even  mentionfd,  the  fcrmer  not 
having  been  relied  ilpon  by  the  plaintiff. 

The  learned  Divisional  Judge,  when  the  cate  came  before 
him  on  appeal,  ccntidertd  both  the  statement  of  rights  of 
1868  and  that  of  1886.  Put  briely,  the  foimei'  gives  a  supeiior 
right  of  pre-emption,  in  the  case  of  lands  held  by  Pathans  in  the 
whole  Tahsil  of  Pindigheb,  to  collaterals  as  compared  with 
persons  not  related  to  the  vendor.  It  is  a  Kaumwar  statement 
for  the  whole  Tahsil.  The  document  of  1886  is  the  ordinary 
village  administration  paper  of  Mauza  Haddowali,  and  the 
statement  of  custom  in  it  is  for  the  village  and  not  for  any  par- 
ticular tribe.  As  regards  pre-encption  the  entry  is  that  ic  follows 
the  law  (which  means  Act  IV  of  1872).  The  Divisional  Judge 
also  found  against  the  plairitiff. 

My  own  opinion  is  that  the  Chakwar  tvajtb-ul-arz  is  not 
properly  speaking  part  of  the  Settlement  record,  which  is  a 
village  record  ;  that  therefore  no  presumption  of  correctness 
attaches  to  it  under  Section  44,  Punjab  Laud  Revenue  Act ;  that, 
even  if  it  be  taken  to  form  part  of  the  settlement  record,  the 
circumstance  that  it  states  custom  as  tribal,  whereas  pre-emption 
•is  peculiarly  a  local  custom,  deprives  the  entry  of  nearly  all  its 
presumptive  value,  cf.  Muhammad  Imam  Ali  Khan  v.  Eusazn 
Khan  (•),  (at  page  92,  last  para.,  Hrd  seiitence)  ;  that  though  tbe 
village  wajih-ul-arz  of  1886  does  not  exclude  custom,  yet,  inas- 
much is  it  states  no  custom,  the  party  alleging  a  special  custom 
must  prove  it  ;  and  that  on  a  review  of  the  evidence  on  the 
record,  in  the  light  of  precedents  and  authoiities,  no  special 
custom  is  established.  I  should  note  here  that  it  has  not  been 
alleged  that  in  the  wojib-ul-orz  of  the  village  of  1868  any  reference 
whatever  is  made  to  pre-emption  or  to  the  statement  of  custom 
in  the  Chakwar  xcajihid-arz  ;  also  that  plaintiff  did  not  in  tbe 
first  Court  rely  upon  or  even  mention  tbe  latter  do<ument. 

Section    31    (2),   Land    Revenue    Act,    lays   down    what    a 
'' recoi'd  of  rights"  shall  include.     Clause  (&)  of    the    sub-section 


(»)  /.  L.  «.,  26,  Ciil.,  81,  P.  C. 
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ruu"? — "  a  statement  of  customs  respecMnpf    rights    and  liabilities 
"  in  the  estate  ":  and  in  the    Financial    Commissioner's    instruc- 
tions, issued  with  the    approval    of  Governraent,— see   page   95, 
.Malan  Qopal's  Punjab  Land  Revenue     Act,  2nd   Edition — these 
words  are  repeated.     It  seems  to  me,  then,    that  a    document   in 
I     which  customs  are    stated    for    a   whole  Tahsil,    tribe   by  tribe, 
;     inasmuch  as  it  does  not    deal  with    rights    and   liabilities   in    an 
I     estate,  cannot  be  said  to  fall  within  clause  (6)  aforesaid.     Having 
^     no   presumptive  value,  then,    it  may    have,    and    has,    only   such 
evidential  value  as  a  riwaj-i-am  has    been  held    to   have.     It   has 
been  often  ruled  that  a  riwaj-i-am  does   not  prove  customs  stated 
in  it  ;    it  helps  to  prove  them,  and  it  serves  as  a  guide  to  enquiry, 
but  actual  instances  of   enforcement   of  the   customs  stated  are 
necessary. 

"We  have  been  referred  to  a  number    pf    published  and    un- 
published rulings  in  connection  with  these  questions  of  the  value 
and  use  of  the  lonjib-ul-arz  generally  and  the  I'elative  Talue  of  an 
'  earlier  and  a  later  watib-ul-arz  of  a  vinag.ewv    I  will    discuss  them 


all    now,  and  will  shew  that   they  do  not  overthrow  the  proposi- 
tions I  have  stated  above. 

Gajjan  v.  Bhopa  and  Nund  Singh  (*),  was  a  Ludhiana  case. 
The  earlier  wajih-rd-arz  (1852)  gave  preference,  in  pre-emption, 
to  relatives.  T  e  later  one  (1883)  declared  that  pre-emption 
folliw:?  Uio  law,  as  here  ;  and  it  was  found  that  the  earlier  entrv 
had  never  been  followed  in  practice,  f>nd  that  the  only  judicial 
decision  (of  1890)  had  been  the  other  way.  The  result  was  a 
finding  that  no  special  custom  had  been  made  out.  lu  BilsuJch 
'Ram  V.  N'lth'i  Sinrjh  (-),  it  wa=!  laid  down  that  an  entry  in  a 
icajib-ul-arz  favouring  the  pre-emptive  rights  of  relatives  was 
not  an  "agreement  "  but  a  statement  of  custom,  and  that,  where 
no  instances  had  ever  occured,  the  entry  was  not  suflScient  proo/ 
of  the  custom. 

• 

In  Mnsfa  v.  Pohlo  (^),  there  were  the  tvajib-td-arz  of  186 i 
and  that  of  a  later  settlement.  In  the  first  was  a  statement  in 
favour  o!  relatives  as  pre  emptors,  in  the  second,  silence.  It 
was  held  that  the  earlier  statement  of  custom  was  not  cancelled 
by  the  more  recent  one,  and  that  the  party  denying  th«  correct- 
ness of  the  earlier  statement  must  prove  its  incorrectness. 


P)  27  P.  R.,  1893,  («)  98,  P.  R.,  1894,  F.  B. 

K^)  52,  P.  R.,  1898 
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In  Muhammad  TJmar  v.  Kirpal  Sinqh  (  )  it  was  laid  down 
that  Vilsukh  Ram  v.  Sathu  Singh  (^)  irusf  l(  t  \e  liken  is  1  <  Id- 
ing  that,  where  a  later  uajih-ul-arz  is  inconsistent  with  an  earlier 
one,  the  earlier  one  still  remains  in  force.  This  is  undoubtedly 
sound  ;  but  I  doubt  whether  th°  additional  dictum  is  coirect,  that 
there  is  any  necessary  inconsistency  between  a  statement  in  favour 
of  the  pre-emptive  rights  of  relatives  and  a  statement  that 
pre-emption  follows  Act  IV  of  1872.  The  next  ruling,  Jouahir 
v.  Radha  ('),  stenss  to  lay  it  down  that  there  is  no  such 
inconsistency  and  that  the  earlier  of  two  such  statements  of 
custom  has  a  certain  presumption  of  correctness  attaching  to  it. 
In  Ali  Muhammad  v.  Piran  Ditta  (*)  also  entries  in  efiect  similar 
to  these  were  held  not  mataally  contradictory. 

All  these  cases  are  concerned  with  two  genuine  successive 
wajtb-ul-arzes.  In  the  present  case  in  my  opinion  the  earlier 
statement  of  custom  is  not  on  the  same  footing  as  a  village 
wajih-ul-arz  ;  nd  so  is  not  part  of  the  "  record  of  rights,"  but 
I  have  d'pcussed  these  cases  because  I  wish  to  explain  that, 
even  if  the  Chakwar  wajih-ul-arz  has  attaching  to  it  the 
presumption  afforded  by  Section  44,  Land  Revenue  Act,  that 
presumption  is  extremely  weak,  and  ia  virtually  rebutted  by  the 
facts  of  the  case. 

And  here  I  should  mention  the  following  unpublished 
judgments  of  this  Court  dealing  with  similar  questions,  viz., 
Raldu,  V.  Sharaf  Ali  and  Saudagar  {C\\'\\'A\^\,tn\.,2^\  oi  1896). 
Umar  Bin  and  others,  v.  Sohna  and  others  (Civil  Appeal  1015 
of  1905).  Bahadar  Singh  v.  Bhola  and  others  (Civil  Appeal, 
743  of  1S99).  Wazir  BaJchsh,  v.  Karm.  Dad  and  others  {Civil 
Appeal  89  of  1900). 

The  first  of  these  comes  from  Uissar.  In  the  wajih-ul  arz 
of  1864  pre-emption  on  rnortgages  was  affirmed  ;  in  the  later 
wajih-ul-arz,  silence.  It  was  held  that,  though  the  old 
wajib  ul-arz,  cannot  be  said  to  be  of  no,  value,  it  was  before  Act 
IV  of  1872,  and  the  facts  of  absence  of  instances  uuder  it  and  of 
silence  of  new  wajih-ul-arz  shewed  that  the  alleged  custom  had 
no  existence. 

la  Umar  Din's  case  (Lahore)  the  wajih-ul-arz  of    1866    was 
in    favour   of    relatives,    and    the    later  settlement    recoi'ds    of 


(»)  78,  P.  R;  1904.  (')  35,  /'.  R.,  1905. 

(>»)  98,  P.  «.,  1894.  (♦)  70,  P.  R.,  190&. 
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cnstom  were  silentiou  the  point.  It  was  held  that  the  alleged 
onstom  was  not  proved.  Up  to  1856  there  had  been  no  sales  at 
all.  Bhadur  Singh's  case  (Lahore)  was  similar,  except  that 
several  sales  had  taken  place  since  1856  without  reference  to  the 
rule  laid  down  in  that  year. 

In  Wazir  Baksh  v.  Karam  Dad  the  "Court,  upon  circumstan- 
ces similar  to  those  of  Gajjan  v.  Bhopa  (')  quoted  above,  found  in 
the  same  sense. 

I  think  all  these  cases  shew  that  the  value  even  of  a 
genuine  wajib-uharz  favouring  relatives  in  the  matter  of 
pre-emption  and  standing  unsupported  by  actual  proof  of  custom 
followed  by  a  later  tcajtb-ul-arz  in  which  the  "  law  "  of  Act 
IV  of  1872  is  stated  to  contaiu  the  rule  of  pre-emption,  is  so 
small  as  to  be  vivtaiUy  nil.  Technically  the  value  is  not  nil,  for 
see  Masta  v.  Pohlo  (2)  and  Jowahir  v.  Badha  (*>,  but  even 
negative  indications  the  other  way  are  sufficient  to  reduce  its 
value  to  nothing. 

Now  let  us  turn  to  the  cases  in  which  the  value  of  a 
wajib-ul-arz  Clakwar  is  directly  or  indirectly  dealc  with  :  K  aram 
Shah\.  Tara  Shah  (*)  which  is  really  a  Division  Bench  case  and 
not,  as  printed,  a  single  Judge  case)  comes  from  the  Fatteh  Jang 
Tahsil  of  the  Rawalpindi  District.  The  Judgment  is  a  brief  one. 
If  finds  in  favour  of  the  party  relying  on  the  Chakwar 
w?a?V6-wZ-ar^; ;  but  it  does  so  (partly  at  least)  on  the  ground  that 
there  are  three  instances  in  support  of  it.  It  nowhere  says  that 
the  Chakwar  wajih-ul-arz  is  part  of  the  record  of  rights  or  has 
&r\j  presumption  attaching  to  it.  The  view  of  the  learned  Judges 
as  to  its  value  appears  to  be  that  it  has  some  evidential  value, 
bnt,  even  so,  much  less  value  than  an  ordinary  village 
wajib-ul-arz. 

Next  comes  Nawab  Khan  v.  Muhammad  Khan  and 
others  (Civil  Appeal  127  of  1899),  from  Pindigheb  Tahsil 
as  in  present  case.  Indirectly  the  old  wajih-ul-arz  Chakwar 
seems  to  have  been  treated  as  on  the  same  footing  as  the 
new  villag«  Wajih-ul-arz,  for  it  is  said  that  the  new  entry 
of  cnstom  does  not  cancel  the  old  ;  but  it  is  held  that 
the  alleged  custom  mu^t  be  proved  by  instances,  and  it  was  held 
BO  proved  by  one  case  in  which  the  same  vendee  admitted  the 
cnstom. 


(1)  27,  P.  R..  1893.  (^)  35,  P.  R.,  1905. 

(»)  52.  P   S.,  1896.  (*)  87,  P.  B.,  1905. 
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In  Civil  appenl  1330  of  1905  and  1171  of  1905  (one  case) 
the  same  wajib-ul-arz  ChakwAV  was  held  rot  cancelled  by  later 
village  wajih-ul-arz,  and  on  the  evidence  in  the  case  it  was  found 
that  the  custom  as  stated  in  the  former  prevailed. 

It  seems  to  me  fair  to  say  that  in  none  of  these  cases  was  it 
found,  after  direct  discussion  of  the  point,  that  the  Ohakwar 
document  formed  part  of  the  record  of  lights  with  the  piesump- 
tion  of  correctness  stated  in  Section  44,  Laud  Revenue  Act, 
attaching  to  it.  The  most  that  was  found  was  that  the  entry  had 
certain  evidential  value ;  and  I  have  no  hesitation  in  saying  that 
that  value   ie   so   small  that  no    decree  should  be  based  on  it. 

Mr.  Snkh  Dial,  in  his  argnmeat  for  the  plaintiff,  has  not 
pretendod  that  there  is  on  the  recoid  any  actual  proof  of  (iustom 
in  favour  of  relatives  in  Manza  Haddowali.  The  learned 
Divisional  Judge  has  given  two  contrary  precedents.  It  is 
needless  to  say  more.  I  would  dismiss  this  appeal  with 
costs. 

Appeal  dismissed  . 


No.  45. 

Before  Mr.  Justice  Johnstone  and  Mr.  Justice 
IShah  Din. 
KALU,— (Dependant),— PETITIONER, 
Repbebncb  Side.    I  Versus 

PART  A  MAL,-(Plaintiff),-RESPONDBNT 
Civil  Reference  No.  19  of  1906. 

Punjab  Tenancy  Act,  1^87,  Section  100  — Reference  to  Chief  Court — 
Validation  of  proceedings  where  there  had  been  no  misiake  as  to  jtirisdiction. 

Where  a  CommissioDer,  on  appeal,  in  a  suit  which  as  framed  was  cog- 
nizable by  a  Revenue  Court,  after  coming  to  the  conclusion  that  the  plain- 
tiff had  failed  to  substantiate  his  clrtini  as  laid,  but  that  on  the  facts  as 
proved  he  could  have  brought  a  suit  on  a  different  cause  of  accion  which 
would  be  cognizable  by  a  Civil  Court,  referred  the  case  to  the  Chief  Court 
with  a  suggention  that  the  decree  of  the  Assistant  Collector  might 
be  registered  as  the  decree  of  the  District  Judge  :  held  that  the  suit 
as  framed  being  exclusively  cognizable  by  a  Revenue  Court,  and  there 
having  baen  no  mistdke  as  to  Juris liction  thd  rjferance  did  not 
fall  within  the  scope  of  Section  100  of  the  Punjab  Tenancy  Act, 
and  consequently  the  Chief  Court  was  not  competent  to  order  the  decree  of 
the  Assistant  Collector  to  be  registered  as  that  of  the  District  Judge, 
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Case  referred  by  B.  E.  Younghusband,  Esquire,    Commissioner, 

Lahore  Division,  on  9th  March  1906. 
This  is  a  reference  under  Sention  100  of  the  Punjab  Tenancy 
Act;,  1887,  by  the  Commissioner  of  Lahore  Division. 

The  order  of  reference  by  the  learned  Oonimissioner  was    an 
follows  : — 

Oa  the  23rd  August  1890  Kalu,  Defendant,  executed  a  mortgas^e  deed  for 
iO  Ghamauas,  5  Kanals  axii  I  marla  (wrongly  described  at  the  commencement 
of  the  deed  as  50  Ohamauns,  6  K'inah  1  Maria  without  possession)  in  favour  of 
Parta  Mai,  Plaintiff,  for  Rs.  400.  Defendant  agreed  to  pay  Re.  l-S-O  per  cent, 
monthly  interest  and  hypothecated  the  land  as  security  for  the  debt.  On  the 
l5th  January  l8t»9  Defendant  executed  a  deed  described  as  a  '  Kdbuiiyat '  to 
the  following  effect.  After  referring  to  the  mortgage  deed  of  189)  the  deed 
goes  on  to  say  : — "  I  have  settled  up  accounts  to  date.  From  to-day  instead  of 
interest,  I  hive  agreed  to  pay  Ks  72  as  '  M'^likani '  of  the  above-mentioned 
land  to  the  mortgagee.  I  will  pay  R-i.  5  )  in  Jith  1)5 3  and  Its.  22  ir.  Katak, 
I  have  taken  the  land  for  on3  year  from  Lala  Parta  Mai  for  cultivation. 
After  the  period  (of  one  year)  I  will  give  up  the  land  or  execute  a  fresh 
agreement  ."  This  agreement  was  on  an  eight-anna  stamp  and  was  not 
registered. 

PiaintiS  sue  1  for  Rs.  2ltj  as  rent  for  H  years  and  for  possession  of  the 
land,  but  subsequently  struck'  out  the  claim  for  possession.  In  the  First 
Court  Defendant  adnaitted  execution  of  both  deeds,  but  pleaded  (,1)  as  to  the 
mortgage  deed  that  he  had  not  received  any  consideration  for  it,  and  (2)  as 
to  the  hib'iliyat  that  he  did  not  know  the  contents  of  it,  and  thought  it 
referred  to  something  quite  different.  The  First  Court  found  that  whether 
or  no  the  kahuUyat  was  duly  executed  by  Defendant,  Plaintiff,  was  not 
shown  as  landlord  in  the  revenue  papers  and  was  therefore  not  entitled  to 
sue  for  rent.  The  Lower  Appellate  Court  found  that  the  kabuliyat 
was  duly  executed  by  Defeniint  and  that  in  consequence  the  relation  of 
landlord  and  tenant  existed  between  them,  and  that  it  was  immaterial 
whether  mutation  of  names  had  been  effected  or  not. 

It  seems  to  m?  that  in  this  case  it  has  not  been   shown  how  and 
Plaintiff  became  landlord  of  the  land.    I  am  referred  to  the  kabaliyat  r 
Seitioa  ItSofthj  Eviienje  Ait.    But  that  does  not  solve  the    d 
Sectioi  ll(i   lays  down  that  a  tenant  may  not  deny  his   laivl'     I', 
the  point  at  issue  is  whether  the  parties  are  landlord  and  ten . 
mortgage  deel  of   189)  Plaintiff  clearly   did   not    become     \i\s 
possession  or  '  landlord,'    I    am  told  that  the  '  hihuUyat '  c 
mortgagee  with  possession  and  landlord.    But  an    luregisterf 
an  eight-anna  stamp  is  insufficient  to  convert  the  holder  of  «i; 
session  into  a  mortgagee  with  possession.    It  seems  to  me  t 
should  be  read  as  not  affecting  the  land  in  any  way,  but  si:' 
to  pay  Rs.  Tz  a  year,  viz ,  Rs.  50  in  Jeth  and  fls.  22  in  K 
loan  of  Rs.  400  instead  of  the  interest,  formerly  agreed 
interest  not  for  rent,  and  that  the  decree  which  has  be 
Appellate  Court  should  have  been  not  a  decree  for  R 
but  a  decree  for  Rs.   216  on  account  of  interest  for  _.j(fi 
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The  record  of  the  case  is  submitted  to  the  Chief  Court  with  the  suggestion 
that  the  decree  of  Lala  Moti  Ram  should  be  registered  as  the  decree  of  the 
District  Judge. 

******* 

The  Judpfment  of  the  Chief  Court  was  delivered  by — 

ll//i  Dec.  1906.  Shah  Din,  J. — After   givinj;  onr  very  best  consideration    to 

the  argnments  addressed  to  us  by  the  pleader  for  the  petitioner, 
we  agree    with    Mr.    .Justice  Chatterji,    who     has    ordered    this 
reference  to  be  laid  before  a  Divi^i' n  Bench    for   disposal,    that, 
upon  the  findings  recorded    by    the     Commissioner,    it    was    tmt 
r»mpetent  to  him  to  make  a  reference  to  this  Court  under  section 
100  of  the  Punjab  Tenancy    Act  (XVI   of  1887).     The    suit   as 
laid  was  clearly  one   cognizable    by   a   Revenue   Court,  and    the 
Commissioner  does  not  hold  that  upon    the   allegations  contained 
in  the  plaint  the  Assistant  Collector  had  no  jarir-diction  to  try  the 
suit.     If,  as  the  Commissioner  appears  to  us  to  bold,  the  relation 
of    landlord     and     tenant    did     not    exist   between  the   parties 
under  the  mortgage  deed  of  1890,  and  if,  as  is  found  by  him,   the 
Kahuliyat  of  1899  did   not   create   any   such    relation,    the   only 
correct  order  that  could  have  been   passed  in    the   case    was  one 
dismissing  the  plaintiff's  suit  on  the  merits,  leaving   the  plaintiff, 
if  so  advised,  to  sue  in  a  Civil  Court  for  recovery  of  Rs.   216  due 
(as  the  Commissioner  thinks)  on  account  of  interest  for  3   years, 
and  not  on  account  of  rent.  According  to  the  vipw  that  apparent- 
ly  commended   itself    to  the  Commissioner,    the    plaintiff  ought 
to  have    instituted    a   suit   in    a   Civil   Court   upon    allegations 
different  from  those  with  which  he  came  into  the  Revenue  Court, 
but  from  this  it  by  no  means  follows  that   if  the    plaintiff   came 
into    the   Revenue    Court  with   a   suit   properly     framed    as   a 
l^gvenne  suit,  the  Revenue  Court  had  no    jurisdiction    to  try    it. 
It  is  now  well  established  by  authority  that   of   a   general    rule 
the  jurisdiction  of  a  Court  in  which  a  suit  is  instituted  is    to   be 
d etermiaed  by    reference   to  the   allegation    contained   in_jb e 
plaint  sappletnented  in  some  instances  by  statements  ma,de  by  tbe^ 
^Ujntiff  in  the    course  of  the  pleadings. — (S«e  Mewa  Singh   v. 
Nathu  (t),  f!^ohna  v.  Mosam  (®),  Bam  Singh  v.  Jowala  Singh    (^), 
and    Mula  V.   Gandu(*),   .at  pages  398 —399.)     The  allegations 
made  in  the  plaint  in  the  suit  out  of  which  the  present  reference 
has  arisen  are  specific  and   explicit,  and  upon  those    allegations, 
"5  V  we  think,  it  i=i  clear  that  the  Assistant  Collector  h^d  jurisdiction 
^t^  hear  And  determine    the  suit. 


(»)  22,  P.  R.,  1S94.  (»)  55,  P.  1.,  1896. 

(•)23,  P.  8.,  1895.  (♦)  9^,  P.  «.,  1908. 
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For  the  above  reasoiiB,  "we  canutt,  wc    think,   entertain  this 

.  reference  as  one  properly    falling   within   the   scope   of    Section 

100  of  the  Punjab  Tenancy   Act,  and  we  consequently  return  the 

record  to  the  Commissioner  who  will    dispcse  of   the  case  with. 

reference  to  the  foregoing  remarks. 


No.  46. 

Before  Mr.  Justice  8 hah  Din. 
SOCHET  SINGH,— (Plaintiff),- APPELLANT  * 

^^^^'^^  )  Appbllatb  Sidb. 

DIAL  SINGH  AND  ANOTHER,— (Defendants),- 
RESPON  DENTS. 

Civil  Appeal  No.*998  of  1906. 

Mortgage  hy  conditional  sale— Foreclosure-  Regulation  XVII  of  1806 
— Notice  under  section  8 — Non-existence  of  such  notice  on  foreclosure  file  - 
Presumption  as  to  its  regularity — 

In  a  case  for  redemption  the  defendant  pleaded  that  the  alleged 
mortgage  had  been  foreclosed  so  far  back  as  1881.  The  plaintiff  denied 
this  allegation  and  urged  that  no  prescribed  notice  had  ever  been  issued 
or  served  on  him.  The  file  of  the  foreclosure  proceedings  having  been 
brought  up,  it  was  discovered  that  nathi  B,  including  the  notice  in  ques- 
tion had  been  destroyed,  but  from  the  documents  in  ■natht  A,  it  appeared 
that  a  notice  had  been  ordered  lo  be  issued  to  the  mortgagor  and 
that  the  latter  had  attended  the  District  Court,  when  the  Judge  passed 
the  following  order  : — 

"  Parties  present,  defendant  (present  plaintiff)  has  been  thoroughly 
"  warned  that  within  one  year  he  should  have  the  land  redeemed,  thereafter 
"  no  exotiBe  will  be  listened  to." 

Held  that  the  non-exit tence  of  the  Lclice  was  a  fatal  defect  to  the 
validity  of  the  foreclosure  proceedings,  as  it  could  not  be  presumed  on  the 
strength  of  the  above  order  of  the  District  Judge  that  the  notice  issued 
to  the  mortgagor  had  been  strved  npon  him  or  that  it  complied  with  all 
the  requirements  of  procedure  as  laid  down  in  Section  8  of  the  Regulation. 

Further  appeal  from  the  decree  of  W.  A.  Le  Bosstgnol,  Esquire, 
Divisional  Judge,  Amritsar  Division,  dated  20i7i  June  1906. 

Morrison,  for  appellant, 

Fazal-i-Jlahi,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

Shah  Din,  J— The  facts  are  fully  stated  in  thi*  judgmtnts  of     o  . ;  t- 
the  Courts  below   and  nped  not  be  repeated.     The  sole  question       ^      ««y.  1907. 
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for  detorminaticn  in  this  appenl  ip,  wlielher,  Ihe  pUiiitifl  ■wl'O 
mortgaged  the  land  in  Fuit  by  way  rf  corditifijal  fsIp  to  llie 
predecessor  in  interest  of  the  defendants  in  187 J,  hnf;  ]ot;t  his 
right  of  redemption  by  reason  of  the  mortgage  having  been 
foreclosed  in  1882  under  Regulation  XVII  of  1806. 

After  hearing  counsel  for  the  parties  1  think  that  this 
appeal  must  succeed.  The  notice  of  foreclosuie,  which  is  alleged 
to  have  been  issued  to  the  mortgagor  in  1881,  is  not  on  the 
record  of  the  foreclosure  proceedings,  and  the  question  for 
decision  is  whether  in  the  absence  of  that  notice  the  Court  can, 
in  the  present  suit,  presume,  on  the  strength  of  the  order  of  the 
District  Judge,  dated  1st  August  1881,  on  ihe  foreclosure  61e, 
not  only  that  the  notice  was  served  upon  the  mortgagor,  but 
also  that  the  notice  if  so  served  complied  with  all  the  conditions 
of  foreclosure  as  laid  down  in  STection  8  of  the  Regulation.  I 
agree  with  the  counsel  for  the  appellant  that  no  such  presump- 
tion can  in  law  be  made,  and  that  in  a  suit  such  as  the  present, 
it  is  for  the  mortgagee  who  relies  on  foieclcsuie  prcctedings 
having  worked  a  forftiture  of  the  estate  of  the  moitgagor, 
to  prove  affirmatively  the  due  performance  of  every  condition 
necessary  to  be  estabbVhed  und(r  the  Regulation  before  the 
foreclosure  can  attach  upon  such  estate.  This  proposition  is 
now  too  tiimly  established  by  an  unbroken  current  of  published 
decisions  of  this  Court  to  need  an  elaborate  diFCussion,  and  I 
consider  it  therefore  suflicient  to  tile  only  a  lew  of  thoFe  de- 
cisions in  order  to  show  that  the  position  taken  up  lor  the 
appellant  is  an  unassailable  one  :  see  iJvssammot  Lachmi  v. 
Tota  (*),  Kirpa  Bam  v.  Bhagnona  (^),  Wusaiia  Singh  v. 
Rura  (*),  Etta  Singh  v.  Sher  Sinyh  (*),  Fazal  Ilahi  v.  bazori 
Singh  {^),  and  Malla  v.  Ballia  ham  (^).  The  lower  Appellate 
Court  remarks  that  the  words  of  the  Regulation  have  been  made 
quite  B  fetish  of  by  the  Courts  in  this  country,  but  it  overlooks 
the  fact  the  latter  have  in  this  respect  only  followed  (as  indeed 
they  were  bound  to  follow)  the  judicial  pronouncements  of 
no  less  a  tribunal  than  the  Privy  Council,  which  has  ruled 
more  than  once  that,  in  view  of  the  vast  importance  to  the 
mortgagors  of  the  notification  under  the  Regulation  and  of  the 
consequences  that  follow,  it  is  absolutely  espential  that  all 
the  requirement  of  the  law  in   regard  to  foreclosure  proceedings 


(»)   16  P.  JR.,  1888.  (*)  29  P.  R.,  1898. 

(?)  106  P.  R.,  1880.  .(=)  48  P,.  /?.,  1902. 

(»)  24  P.  R„  1895.  (0)  71  P.  R.,  19C3. 
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be  strictly  complied  with  (see  Norendra  Narain  Si^gh  v.  Bwarha 
Lai  Mundor  (<),  aud  Madho  Pershad  v.  Gajudar  (").  It  is  somewhat 
diflBcnlt  to  see  how  in  the  face  of  the  decisions  of  such  high 
authority,  it  is  open  to  a  court  in  this  country  to  ^presume 
(without  affirmative  proof  by  the  mortgagee)  that  the  impera- 
tive provisions  of  the  Eegnlation  have  in  a  case  like  the 
present  been  satisfied. 

The  order  of  the  District  Judge,  dated  1st  August  1881, 
only  shows  that  the  plaintiff  appeared  in  person  before  the 
Judge,  whether  after  service  of  notice  upon  him  or  otherwise 
it  is  impossible  to  determine,  and  was  warned  that  if  he  shall 
not  redeem  the  land  within  one  year  (from  what  date  is  by  no 
means  clear),  he  will  be  precluded  from  raising  any  objection 
(uzr)  thereafter.  Surely  it  does  not  follow  from  this  e*  neces- 
sitate ret  that  the  notice  that  had  been  issued  to  the  mortgagor 
was  in  proper  form  as  to  its  contents,  that  it  was  accompanied 
by  a  copy  of  the  mortgagee's  petition  for  foreclosure,  and  that 
it  bore  the  seal  and  the  official  signature  (not  merely  the  initials) 
of  the  District  Judge.  If  in  any  one  of  these  particulars  the 
notice  was  defective  the  foreclosure  proceedings  were  bad  in 
law  and  they  do  not  avail  the  defendants  in  this  case.  More- 
over the  mortgagee's  petition,  dated  27th  June  1881,  does  not 
state  that  a  demand  for  payment  had  been  made  from  the 
mortgagor  before  the  petition  was  filed,  and  it  is  now  well 
established  that  the  omission  to  make  such  a  demand  is  fatal 
to  foreclosuie  pjoceodings.  For  these  reasons  I  accept  this 
appeal  and  decree  the  plaintiff's  claim.  The  parties  will  bear 
their  own  costs  throughout. 

Appeal  allowed. 


No.  47. 

Before  Mr.  Justice  Johnstone  and  Mr.  Justice  Chitty. 

MAHTAB  SINGH,— (Defendant),— APPELLANT, 

Versus 

NI AZ  ALI,—  (Plaintiff),— RESPONDENT. 

Civil  Appeal  No.    1.396  of  1905. 

Cmtom — Pre-emption— Right  offire-err.ption  claimed  hy  virtve  of  owner- 
ship of  house  opposite  hut  separate  from  that  sold— Katra  Kanhayan,  Amritsar 
City — Burden  of  proof  —  Punjab  Laws  Act,  1872,  Section  11. 

Seld,  thnt  nlthoiiprh  the  custom  of  pre-emption  in  respect  of  pales 
of  honse    property    by    reason  of  vicinage   has  been  established  to  prevail 


Appblutb  Sidb. 


(M  /.  L.  i?..  niCal.,397  P.  0. 
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in  Katra  Kanhayan  of  the  city  of  Amritear,  the  plaintifi  has  failed  to 
prove  the  special  incident  whereby  lie  hs  owtier  of  a  houbs  opposite  to 
the  honse  sold  but  separated  from  it  by  a  road  or  lane  had  a  right 
to  claim  pre-emption  against  the  vendee  who  was  a  mere 
stranger. 

Alt    Muhammad   v.  Kadir  BaTchsh   {}),  not  followed,     iiela     Ram    v, 
Prema  (*),  and  llahi  Bakhsh  v.Miran  Bahhsh  (»),  followed. 

Further  appeal  from  the  decree  of  A.  E.  Hvrry,  Esquire,  tivisional 
Judge,  Amritsnr  Division,  dated  \2>th  October  1904. 

Ishwar  Das,  for  appellant. 

KAmal-ud-din,  for  respondent. 

The  judgments  of  the  learned  Judges  were  as  follows  : — 

3rd  Novr.  1906.  Chittt,  J. — The  plaintiff  sued  for  possession  by  pre-emption 

of  a  house  situate  in  Katra  Elanhayan  ia  Amritsar  City.  The 
plaintiff's  house,  by  virtue  of  which  he  claimed  the  right, 
is  situate  opposite  to  the  house  in  suit,  on  the  other  side  of 
a  narrow  gully.  The  plaintiff  succeeded  in  proving  that  the 
custom  of  pre-emption  prevails  generally  in  Katra  Kanhayan 
but  he  did  not  prove  that  it  would  apply  in  the  case  of 
houses  not  adjoining  or  contiguous  bnt  opposite  to  one  another. 
The  only  point  for  our  determination  is  whether  the  plaintiff 
has  carried  his  case  far  enough.  The  Courts  below  relying 
on  the  ruling  iu  Alt  Muhammad  v.  Kadir  Bakhsh  ('),  that 
'*  it  is  not  necessary  to  prove  contiguity  of  houses  and  that 
"  ordinarily  vicinage  is  sufficient "  decided  in  the  plaintifi's 
favour.  It  is  to  be  regretted  that  they  did  not  also  refer  to  the 
case  of  Mela  Bum  v.  Prema  (^),  which  is  to  be  found  two 
pages  below  in  the  same  volume,  for  there  a  very  different 
view  of  the  law  is  given.  The  question  however  has  been 
recently  discussed  by  a  Division  Bench  of  this  Court  (of  which 
1  was  a  member)  ;  see //aM  .BaMs/i  y.  Mii  an  Bakhsh  (").  In 
that  case  the  dictum  in  the  case  relied  upon  by  the  Courts 
below  (Ali  Muhammad  \.  Kudir  Bakhsh)  yfua  txyrtaaly  dissented 
from.  The  Division  Bench  case  appears  to  me  to  be  not 
distinguishable  in  principle  from  the  case  now  before  us,  and 
I  need  only  say  that  I  adhere  to  the  conclusions  at  which 
we  then  arrived  after  a  full  consideration  of  the  variofis 
authorities.  The  learned  pleader  for  the  respondent  has 
cited    another  recent   ruling   of  this  Court   Jai  Devi  v.  Nauhat 

C»)  107  P.  jR.,  ipoo.  C^)  ion  P.  R.,  190D. 

(»)  68  P.  E.,  1906. 
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Hat  (*).  Thafr  was  a  case  of  rival  claimaD^s  and  preference 
was  giveu  to  one  who  owned  nearly  half  the  house  along 
with  the  vendor  in  preference  to  the  vendee  who  owned  a 
house  across  a  lane.  That  case,  in  my  opinion,  has  no  bearing 
on  the  present.  It  does  not  help  the  respondent  in  any  way. 
Adhering  to  the  ruling  in  llahi  Bakhsh's  case  I  would  hold 
that  it  was  incumbent  on  tlie  pbiintiff  to  prove,  not  only 
the  general  custom,  but  such  special  incident's  as  would  make 
it  applicable  to  his  case,  namely,  that  of  a  house  opposite 
to  and  not  adjoining  the  house  in  dispute.  The  plaintiff 
having  failed  in  that  respect,  his  suit  should  be  dis- 
missed. 

I  would  allow  this  appeal  and  dismiss  plaintiff's  suit  with 
costs  throughout. 

Johnstone,  J.— I  agree  with  my  learned  colleague  that  Zrd  Novt.  1906. 
llahi  Bakhsh's  case  must  be  followed  here.  After  considering 
the  contention  set  up  by  Mr.  Kamal-ud-din  against  the  soand< 
ness  of  that  judgment — a  contention  by  no  means  devoid 
of  force — I  hold  that  we  should  not  diasrnt  from  that  judgment. 
I  would  like,  however,  to  state  this  part  of  Mr.  Kamal-ud-din's 
argument  so  as  to  show  exactly  what  it  is  that  we  overrule  in  it. 

He  argues  that,  leaving  out  llahi  Bakhsh's  case,  the 
series  of  rulings  on  the  subject  of  pre-emption  in 
towns  when  analysed  yield  three  categories  of  cases, 
namely — 

(1)  Contest  between  neighbour  and  8tranger. 

(2)  Contest  between  neighbour  and  neighbours. 

(3)  Contest  between  neighbour  and  co-sharer. 

Under  {})  come  Balin  Bam  v.  KallanEhan  («),  Muhammad 
Snlamatullay.  Jalal-ud-din  (^),  Alt  Muhammad  V.  Kadir  Bakhsh 
(*),  and  Jailleviv.  Nauhat  Bai  (i).  In  all  these  cases,  he 
asserts,  no  stringent  proof  of  custom  was  required,  it  being 
held  Sufficient  that  the  custom  of  pre-emption  did  prevail 
in  the  part  of  the  town  concerned. 

Under  (2)  came  Mehtah  Boy  v.  Amir  Ohani  (^),  Ohaudhri 
Khem  Singh  v.  Mussammat  Taj  Bibi  («),  Nawah  Muhammad 
Mumtaz  Ali  Khan  V:  Khan  AH  Khan  C),  and  Mela  Ram  v. 
Prema  {^).     In   all   these   cases    he   asserts,   stringency  of  proof 


(^)  71P.R.,  1905.  (»)  180  P.  B,  1882. 

(»)  108  P.iJ..  1886.  (0)  83  P   ft.,  1888. 

(»)  24  P.  «..  1887.  (')  36  P.J2.   1897. 

(•)  107  P.  R.,  1900.  (s)  ]09  P,  b'   1900. 
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was  demanded,  because  both  claimants— pre-emptor  and  vendee 
—were  neighbours  and  the  plaintifE  should  show  that  his 
special  kind  of  vicinage  was  superior. 

Category  (3)  I  need  not  comment  upon. 

There  is  a  certain  plausibility  about  this  suggestion  that 
a  neighbour  of  any  kind — neighbour  by  contiguity  or  neigh- 
bour by  mere  proximity — should  iu  a  tract  where  pre-emption 
prevails,  merely  because  of  being  a  neighbour,  be  preferred 
to  a  complete  stranger.  But  I  think  it  is  safer  not  to  allow 
the  suggestion  to  be  applied  to  cases  of  proximity  across  a 
road  as  here.  I  would  hold  that,  where  the  plaintiff's  house 
is  separated  from  the  house  in  suit  by  a  road  or  lane,  there 
even  if  the  custom  of  pre-emption  prevails  in  the  Mohalla 
or  town  generally,  there  is  no  initial  presumption  that 
plaintiff  has  a  right  of  pte-emption  as  against  a  stranger 
vendee,  but  plaintiff  must  prove  by  instanoes  in  the  usual 
way  that  he  has  such  a  right.  I  am  not  called  upon  to  lay 
down  any  rule  to  govern  cases  in  which  plaintiff's  house 
is  not  across  a  road  from  but  (say)  back  to  baok  with 
that  in  dispute.  I  am  not  sure  that  in  such  a  case  Mr. 
Kamal-ud-din's  suggestion  would  not  be  fully  applicable,  I 
confine  my  decision  to  the  precise  case  now  before  us. 

The  result  is  that  the  appeal  is  accepted   and  the  suit    dis- 
missed with  costs  throughout. 

Appeal  allowed. 


No.  48. 


Before  Mr.  Justice  Chatter ji,  CLE.,  and  Mr.  Justice 
Johnstone. 

ACHHRC  AND  OTHERS,— (Plaintiffs), -APPELLANTS, 
Appblult*  Side;    {  Versus 

LABHU  AND  OTHERS,— (Defendants), -RESPONDENTS. 

Civil  Appeal  No.  1018  of  1906. 

Pre-emption — Purchaser  with  righi  of  pre  emption  equal  to  plaintiff's 
associating  in  the  purchase  persons  with  inferior  right —Right  of  such  pur- 
chaser to  defeat  pi  tint  iff s^  claim  — 

?7eld,fhat  if  a  piircha'ier  having  an  equal  righf  of  pre-emption  asaociafces 
with  himself  iu  thd  pufohaae  a  p  jrsjii  with   r'ghts  inferior  to  those    of  th^ 
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pre-emptor,  he  is  not  entitled  to  resist  the   claim  of  sach  pre-emptor   to  en- 
force  hia  rights  even  as  to  hia  share  of  the  purchase. 

Ram  Nath  v.  Badri  Narain  ('),  dissented  from. 

bnam  Din  v.  Nur  Khan  (»),  Marad  v.   Mine  Khan  (3),  and  Kesar  Singh 
V.  Punjab  Singh  (.♦)   followed. 

Further  appeal  from  the  decree  of  Major  0.   0.  Beadon,  Divisional 
Judge,     Hoshiarpur  Division,  dated  28^4  May  1906. 

Sakh  Dial,  for  appellants. 

Dharm  Das,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Johnstone,  J. —This  was  a  suit  for  pre-emption  upon  a  sale  12fA.  Jany.  1907. 
of  land  and  houses  to  defendants  2  to  6  by  defendant  1. 
It  is  settled  that  defendants  2  and  3  had  equal  rights  of  pre- 
emption with  plaintiffs,  but  that  the  rights  of  defendants  4 
to  6  were  inferior.  The  property  was  sold  for  Rs.  4,000 
(figure  in  the  deed)  ;  and  it  was  stated  in  the  deed  that  the 
shares  of  the  vendees  were  these  — 

Defendant  2        ^ 

Defendant  3       ...          ...         ...          ...  ...         ...  ^ 

Defendants  4  to  6  ...         ...         ...         ...         ...    ^ 

The  first  Court  found  that  plaintiffs  could  pre-empt 
only  the  last  share.  Fixing  the  real  value  at  Rs.  3,200  it 
gave  plaintiffs  a  decree  for  possession  of  ^rd  on  payment  into 
Court  by   a  certain   date   of   ^rd  of  4,000  or  Rs.  1,066-10-8. 

On  appeal  the  learned  Divisional  Judge  came  to  the  same 
general  conclusion  but  fixed  the  value  at  Rs.  3,381  from 
which  sura  be  deducted  Rupees  183  due  to  a  mortgagee  and 
not  yet  paid  by  the  vendees.  He  thus  arrived  at  the  figure, 
R^.  3,198,  and  directed  that  the  sum  to  be  paid  in  by 
plaintiffs   for  ^rd  of    the    property    was    Rs.  1,066. 

Plaintiffs  appeal  on  the  main  question  and  claim  the 
whole  bargain.  There  is  no  longer  any  dispute  as  to  price 
to  be  paid. 

After  hearing  arguments  and  consulting  authorities  we 
find  in  favour  of  plaintiffs  appellants.  On  the  one  side  we  have 
three  Division  Bench  rulings  of  this  Court,  Imam  Din  v.  Nur 
Khan  (2),  Murad  v.  Mi7ie  Khan  C^),  and  Kesar  Singh  \.  Punjab 
Singh  (*).     In  all   of  these   the   view  put  forward   by  plaintiffs 

(})  1.  L.  B.,  XIK  All.,  148  F.  B.     (*)  94  P.  R.    1895 
(•-)  10  P.  R.,  1884.  (  )  G6  P.  R.,  18DU. 
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is  the  one  adopted.  On  the  other  side  we  have  Bam  Nath  v.  Badri 
Narain  ('),  and  a  single  Judge  raling,  Civil  Appeal  660  of 
1900,  in  which  the  previous  rulings  of  this  Court  Avere  not 
even  noticed.  After  carefully  considering  the  arguments  in 
the  Allahabad  ruling  we  find  ourselves  opposed  to  it.  In  our 
opinion  the  sale  is  one  and  indivisible,  and,  inasmuch  as  defen- 
dants 2  and  S  have  joined  with  themselves  defendants 
4  to  6  as  vendees,  the  latter  having  no  rights  equal  to  those  of 
plaintiffs,  we  think,  following  the  above  quoted  Division  Bench 
rulings  of  this  Court,  that  plaintiffs  are  entitled  to  take  over 
the  whole  bargain. 

For  these  reasons  we  accept  the  Appeal  and  give  plain- 
tiffs, in  modification  of  the  decree  of  the  lower  appellate 
Court,  a  decret)  for  possession  of  the  whole  property  in  suit 
on  payment  into  Court,  within  2  months,  of  Rs.  3,198, 
Rs.  183  being  still  due  to  the  aforesaid  mortgagee.  The 
defendants  will  pay  plaintiffs'  costs  throughout,  if  the  latter 
pay  in  the  money  in  the  time.  If  default  is  made  in  payment 
by     plaintiffs,     the  suit     will     stand     dismissed     with    costs. 

Appeal  allowed. 
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The   facts   of   this  case  are  fully  set  onT  in   the  following 
jadgroents  : — 

Johnstone,  J. — In  tbis  case,  Mu)  Raj,  plaintiff,  an  Arora  by  9th  Jany.  1907. 
tribe  and  Hindu  by  religion,  has  brought  a  suit  against  de- 
fendant 1,  his  wife,  and  defendant  2,  a  Mnhammadan, 
for  custody  of  the  former.  Defendant  2  denies  that  the  lady 
is  with  him  ;  and  defendaut  1,  while  admitting  her  marriage 
to  plaintiff,  states  that  she  has  embraced  Islam,  that  it  is  impos- 
sible for  her,  as  a  sincere  Muhammadan,  to  live  with  plaintiff  as 
a  wife  should  live  with  a  husband,  and  that  sbe  has  been  cruelly 
treated  ;    and    so  asks  that  the   suit   be  dismissed. 

The  first  Court  absolved  defendant  2  from  all  liability, 
and  went  on  to  hold  that  plaintiff  had  not  been  guilty  of  any 
cruelty  towards  the  lady  such  as  would  debar  him  from  claim- 
ing her  company.  Then  the  Court  discussed  the  question 
whether  the  fact  of  her  turning  Muhammadan  is  a  bar  to 
a  suit  like  this,  and  in  the  end  found  against  the  plaintiff. 
On  the  strength  of  the  ruling  Mussavimat  Jawali  v.  Karam 
Singh  (^),  the  Court  ruled  that  the  granting  of  such  a  decree 
as  that  prayed  for  is  discretionary  with  the  Court,  that 
the  woman  is  now  a  genuine  Muhammadan,  that  the  husband 
will  stick  at  nothing  to  reconvert  her  and  may  even  murder 
her,  that  as  a  Muhammadan  she  cannot  live  with  a  Hindu 
husband,  and  that  for  these  reasons  the  relief  asked  for  must 
be  refused. 

The  learned  Divisional  Judge,  when  the  husband  appealed 
to  him,  took  a  different  view.  He  thought  that  the  first 
Court's  fears  for  the  lady's  safety  were  merely  imaginary  ; 
that  she  was  undoubtedly  the  wife  of  the  plaintiff  and  had 
never  been  ill-treated,  and  so  must  return  to  him.  The  suit 
having  been  decreed,  the  lady  has  filed  a  further  appeal, 
and  we  have  heard  an  elaborate  argument  on  both  sides  of 
the  case. 

The  conclusion  at  which  I  have  arrived  is  that  the  decree 
for  custody  must  stand.  My  reasons  are  briefly  these,  that  the 
marriage  is  admitted  and  is  indissoluble,  that,  though  the 
granting  of  decree  is  discretionary,  that  discretion  must  be 
exercised  with  due  regard  to  the  law  and  to  equity  and 
good  conscience ;  that  marriage  and  the  rights  and  duties 
arising  out   of   it  being    the    very    basis  of   the    social  fabric, 

(»)  47  P.  fi.,  1893, 
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only   very  cogent   reasons  can  justify  any   tampering  with  the 
institution   cr  ignoring   of  tbo&e   rights  and   duties ;   that  it   is 
against    justice  to   allow   a  Hindu  woman   simply   by  changing 
her   religion  to  deprive  her  husband  of   the    rights   he   acquired 
at    marriage ;   that     in    the     present     case    plaintiff     has   done 
nothing     Avhich     wculd    warrant    this    Court   in   refusing  him 
those   rights  ;   that  conjectures     regarding  how   he    may   pos- 
sibly   treat   her   if  he    gets  her  back,   are   not  an    appropriate 
basis   for   a     decision   of     such  a     tuit   as   this  ;   that  though 
no   doubt    the   situation    is   an    unpleasant  one    for  defendant 
1,   as   a  sincere    believer  in  Islam,  the  Court    should  not  take 
this  aspect  of  the  case  into  account,    inasmuch  as   the  balance 
of   justice    is   decidedly   in    favour  of  the   husband,    who  has 
adhered  to  the  faith  he    held  at    time   of    marriage,    who  has 
done    no   wrcng,   ard    who    simply    aeks   for    his    natural    and 
legal    rights,   rather   than  in   favour   of  the  wife,  who  has,  by 
an    act  of   her   own,    done    against  his    wishes,     created     the 
difiBculty    and    now   desires   to    rob     him   of   those    rights.     I 
may   also   fay   that   in    my  opinion   to  decide  in   favour  of  the 
lady    on   facts     such  as  we   have   in  the    present  case    would 
render    the   Hindu  wife   virtually  independent  of  her  husband  : 
whenever   he  and  she  had  a  difference  of  any   kind,  she  could 
say  she    was  a   Muhammadan  and  so  could  emancipate  herself 
from  his  coi.tiol.     Such  a  stale  of  affairs  would  lead  to  countless 
troubles. 

In    one  part   of   his  argument  the  learned  counsel  for  the 
plaintiff  dealt  with  the  case  from   the  point   of  view  of  the  strict 
ancient  Hindu  Law  ;  but  I  do   not  intend  to   follow  him.     It  is 
enough  for  me   that  by  Hindu   Law   a  marriage  is   indissoluble. 
The   Governri>ent  of  Bonihay  \.  Ganga    O),   and    in  the   matter  of 
Bam   Kumari  (}),  the  counsel   for  the   lady   admits   this  ;   that 
marriage  in  all  civilised   systems  of  law   implies  the  creation   of 
rights  and   duties  in  the   husband  and    rights  and   duties  in  the 
wife ;  that   in    Hindu    Law,  as  in  all     laws,  the   right   of  the 
husband  is  that  his  wife  must  live  with   him  as  a  wife,   if  he  so 
wishes  and  if  he  has   not  lost  this   right   through  some   cause, 
immanent  in  him  or  proceeding  from   him,  calculated   to  render 
the  enforcement  of  the  right  opposed  to  the  principles  of  justice, 
equity  and  good  conscience. 

Mr.  Fazl-i-Husain,  for  defendant  1,  began  by  arguing 
that  this  was  a  case  of  conflict  of  laws,  the  man  following 
Hindu    Law   and   the     woman    Muhammadan   Law,   and  that 

0)  /.  I.  R.,  IV  Bom.,  330.  («)  /  L.  R.,  XVIII  Cal,  264. 
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the  law    of    the   defendant   shonld    prevail  (Muhammad    Sidtck 
V.  Hajt  Ahmed  (^),    2nd  para,  of   head-note).     I    am    inclined    to 
agree  with   Mr.    Sawhney,   for   plaintiff,   that  the   case  is   not 
properly    speaking   one   of    conflict  of   laws ;   and   even  if    it  is, 
it   seems  to   me  in   keeping  with   justice    to  held,    on   the    fflcfs 
of  the   present    case,    that      law  slould    to   far   as    pos^il]e   be 
applied  which  the   parties    were    governed    by  at  the  time  of 
the    marriage.     If   Mahammadan  Law    is    applied  the  marriage 
is   dissolved   by  the  mere  fact  that  the  wtman  is  a   Mnsalman 
and  the  man    a  Hindu  :    this  is   not    decifd.     Bat   it  must  be 
taken    that    at   time   of   marriage     the  woman,   marrying  as   a 
Hindu,   knew  and   intended,   as  her   husband  did  also,  that  the 
maniage  could  in   no  may   whatever  be    dissolved.     1   do   not 
thiuk    that   the  Krglish  statutes,  21  Geo.   Ill,  Chap.  70,  Sfcti(n 
17  ;  4  Geo.  IV,   Chap.    71,   Sections    7,  17,  quoted   at   pages  5 
and  6  of  West  and  Buhler's  Digest  of  Hindu  Law,    3rd  Edition, 
Volume   I,  and  relied   upon   by   Mr.  Fazl-i-Husain,  have   really 
any    bearing   on  such  a   case   as  the   piescnt.     It    fellows,  then, 
that  the   Hindu    Law    should    not   be  thrown  over  in  this  case. 
It   cannot  be   directly  applied,  for  it  does  not  explicitly  provide 
fcrsuch  cases  as  the  present,  bo  far  as  Iknow,  and  thus  we  must 
fall  back  upon  the  well-known  Section  5,  Punjab  Laws  Act,  1872, 
and  the  rule   of    justice,    equity     and    good  conscience.     That 
rule  cannot  be   said  to   be   followed   in  a  case   like  this  if   we 
throw     over     the     Hindu     Law    under     which     the      parties 
were  married  and  to  all  his   rights  under    which   plaintifE    is 
still  entitled. 

Reading   to    us    the    dicta     and    opinions     to     be     found 
in     Tagore's    Law   Lectures,  1870,  p.  3,    last  para.     Siromani's 
Hindu    Law,   pp.    39,    40,     Banerjeo's   Hindu   Law    of  Marri- 
age    and    Stridhan,     Edition     1896,     p.     19,    &c.,     &c.,    Mr. 
Fazl-i-Husain  argued    that,  when  a  Hindu  abjures    his  faith, 
he    is     outside   the   pale     of    Hindu    Law,     which    no   longer 
governs    him;  and   from   this   he   deduced   the   contention  that 
his  client's   abjuring   of   the  Hindu   religion  puts    her  outside 
that  pale    and  so     she   cannot    be  subject  to  that   law.     This 
reasoning   appears  to  me   unsound.     She  may   be  outside  the 
pale    of   Hindu  Law  in  the    sense  that   she  could   not  enforce 
rights   accruing  to  her,   or    rather   which   she     formerly   had, 
under    that    law ;     but     she  cannot     get    rid   of   her  already 
existing     liabilities   and  she   cannot   be   permitted   to   destroy 
her  husband's  already     acquired    rights,   in   this   way. 
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Mr.  Fazl-i-Haaain  then  quofcing,  as  an  indirect  authority, 
Sinain  Mai  v.  The  Administnttor-General  of  Madras  (*),  and 
Banerjee's  buok  mentioned  above,  pages  122,  123,  suggested 
that,  because  an  apostate  from  Hinduism  cannot  enforce 
conjugal  rights  against  the  husband  (or  wife)  who  remains 
a  Hindu,  the  converse  proposition  also  holds  good.  (See  also 
Ghose's  Principles  of  Hindu  Law,  2nd  Edition,  p.  694, 
line  2.)  There  is  no  authority  for  this,  aud  for  the  reasons 
already   given  I  reject  the   suggestion. 

Next  Mr.  Fazl-i-Husain  presses  the  point  that,  as  matters 
stand,  his  client  cannot  perform  wifely  duties  towards  plaintiff 
who  is  an  orthodox  Hindu.  He  cannot  eat  food  cooked  by 
her  or  let  her  touch  his  food  or  drink ;  he  cannot  let  her  join 
him  in  any  religious  ceremony  or  act  of  worship,  and  so  forth. 
(See  Ghose's  Principles  of  Hindu  Law,  p.  664,  opening  sen- 
tences.) From  this  he  argues  that  a  decree  for  custody  could 
be  of  no  real  use  to  plaintiff  except  perhaps  to  give  him  an 
opportunity  of  forcing  her  to  renounce  her  new  faith  ;  and 
he  contends  that  to  give  a  decree  in  this  case  is  thus  tantamount 
to  laying  it  down  that  a  Hindu  woman  has  no  right  to  freedom 
of  conscience  and  can  never  renounce  Hinduism,  whatever  her 
real  sentiments  may  be.  I  am  not  sure  that  we,  silting  as  a 
Court  of  Justice,  need  formally  repute  such  an  argument  as 
this.  It  is  sufficient  for  me  to  say  that,  if  plaintiff  is  really 
an  orthodox  and  conscientious  Hindu,  he  will,  until,  if  ever, 
his  wife  returns  to  the  fold,  simply  keep  her  in  some  part  of 
his  house  and  try  to  persuade  her  to  abjure  her  new  faith  ;  or  if 
he  is  not  orthodox,  he  will  try  to  persuade  her  to  perform  the 
functions  of  a  wife,  and  will  risk  excommunication  from  his  com- 
munion. In  neither  case  would  she,  in  law,  have  any  grievance  ; 
but  if  he  ill-treats  her,  the  Courts  are  open  and  she  might  have 
a  cause  of  action  for  a  separation.  At  present  I  can  see 
no  reason  in  all  this  for  refusing  him  the  decree  he  has 
asked  for  and  has  obtained.  The  above  reasoning,  in  my 
opinion,  disposes  of  all  the  arguments  based  on  such  statements 
of  law  as  are  to  be  found  in  Siromani's  Book,  p.  99,  para. 
14,  Narasimmiah,  pp.  18  and  27,  and  Ranerji,  pp.  186-189. 

Some  stress  was  laid  by  Mr,  Fazl-i-Hasain  upon  the 
dictum  iu  I tn am  Din  \.  Hasa7i  Bibi  (_^),  to  the  effect  that  the 
conversion  of  a  Muhammadan  woman  to  Christianity  operates 
to  dissolve  absolutely  her  marriage  to  her  Mnhsimmada  n 
husband  ;  but   I   am    unable   to   see   how  this   helps  his  client, 

(•)/.  L.  R.  nil  Mad.,  169.  (•)  85  P.B.,  1906. 


ApRir,  1907.  )  CIVIL  JODGMBNTS— No.  49.  203 

the  Hindu  Law  being  so  entirely  opposed   to   the    Muhammadan 
io  this  matter. 

Only  two  more  points  call  for  remark.  First,  is  there 
any  reasonable  ground  to  apprehend  that  defendant  .will  be 
!  aelly  treated  if  she  returns  to  her  husband  ?  After  carefully 
nsiJering  the  evidence  on  the  record  I  find  myself  unable 
to  hold  that  there  is  any  such  ground.  Past  cruelty  is  not 
proved  ;  and  as  regards  the  future  plaintiff  merely  says  he 
will  try  to  reconvert  her.  I  cannot  assume  that  this  will  involve 
cruelty  :    if  it  does,  the  Courts  are  open. 

Secondly,  it  is  suggested  that  the  decree  should  be  saddled 
with  conditions.  It  is  not  explained  precisely  what  conditions 
are  claimed  and  [  do  not  see  how  the  Court  can  frame  any 
conditions  which  it  could  enforce.  In  my  opinion  we  cannot 
rightly  insert  in  ihe  decree,  for  instance,  that  plaintiff  must 
refrain  from  his  marital  privileges  and  must  keep  the  lady 
as  he  would  keep  a  sister  ;  or  that  he  mast  not  ask  her  to 
cook  his  food,  if  he  should  wish  her  to  do  so  ;  or  that  he 
must  not  attempt  to  get  her  back  to  Hinduism.  He  must,  of 
course,  refrain  from  cruelty  ;  but  that  is  understood  in  every 
decree  for  custody  or  restitution  of  conjugal  rights. 

I  have  not  discussed  the  views  laid  before  us  by  Mr. 
Sawhney  except  indirectly,  inasmuch  as  in  my  opinion  the  above 
exposition  adequately  disposes  of  the  case.  I  would  dismiss  the 
appeal  with  costs. 

Rattigan,  J. — I  entirely  agree  and  have  but  little  to  add  to 
my  learned  brother's  judgment.  There  are,  however,  a  few 
observations  which  I  would  like  to  make  as  t  e  subject  is  one  of 
considerable  importance.  I  am  unable  to  accept  the  argument 
that  the  marriage  tie  between  the  parties  was  ipso  facto  dissolved 
when  the  appellant  renounced  Hinduism  No  doubt,  from  the 
Hindu  point  of  view,  she  thereby  suffered  degradation  :  it  may 
even  be  that  a  strictly  orthodox  Hindu  could  not,  consistently 
with  his  religious  scruples,  thereafter  consort  with  her.  But,  as 
remabrked,  iu  the  ceise  ot  A dmtnistrator-Generat  of  Madras  v.  Anun- 
dachari  (^  .according  to  Hindu  Law,  the  degradation  can  be 
atoned  for,  and  the  convert  ro-admitted  to  her  status  as  a  Hindu, 
if  she  hereafter  renounces  Islamism  and  performs  the  rights  of 
expiation  of  her  caste.  But,  however  this  may  be,  the  great 
weight  of   authority   is  clear  that  apostacy  of  one  of  the  parties 
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does  not  in  the  case  of  Hindus  per  se  annul  the  marriage, 
(see  the  case  ab;>ve  cited  and  Government  of  Bombay  v. 
Ganga  {}),  Bisheshur  v.  Mata  Ghilim  (2),  In  re  Millard  (^), 
In  re  Bam  Kumari  (*),  Suldari  Letam  v.  Pitambiri 
Letani  {^)  Croxvnw.  Mussammat  Qulam  Fatima  C^).  In  support 
of  the  opposite  view,  Mr.  Pazl-i-Husain  relied  upon  Rahmed  v. 
Baheyn  Bihi  (^),  and  Sinammal  v,  Administrator-Qeneral  of 
Mairas  (»),  but  sis  pointed  out  by  the  learned  author  of  "  Hindu 
Law  of  Marriage  and  Stridhan,  Doctor  Gooroo  Das  Banerjee, 
these  aui-horities  are  opposed  to  the  cases  above  referred  to,  and 
cannot  be  accepted  as  correctly  stating  the  law  on  this  point. 
T  might  add  that  the  learned  author  was  himself  one  of  the 
Judges  who  decided  the  case  of  In  re  Bam  Kumari. 

I  am  also  unable  to  accede  to  the  proposition  that  in  a  case 
of  this  kind,  the  question  at  issue  should  be  decided  in  accordance 
with  che  law  which  governs  the  defendant.  The  parties  were 
originally  both  Hindus  and  their  marriage  was  solemnised  in 
accordance  with  the  Hindu  Law.  The  husband,  the  present 
plaintiff,  is  still  a  Hindu.  Surely,  under  such  ciroumstances  it 
would  be  repugnant  to  equity  and  good  conscience  to  hold  that 
the  rights  which  accrued  to  him  under  that  law  at  the  time  of 
his  marriage  must  be  deemed  to  have  been  lost  because  his  wife 
has  subsequently  renounced  the  Hindu  religion  and  adopted  a 
faith  which  forbids  her  from  cohabiting  with  a  Hindu  husband  ? 
The  case  of  in  re  Millard,  above  cited,  is  a  direct  authority  for 
holding  that  under  such  circumstances  the  rights  of  the  husband 
cannot  be  regulated  by  the  Muhammadan  Law.  And  in  this 
connection  I  would  also  refer  to  the  remarks  of  Doctor  Banerjee 
at  page  28  of  the  work  to  which  I  have  already  made  reference. 
He  says  :  "  The  importance  of  the  institution  of  marriage  is  too 
"  well  i-ecoguised  to  require  any  comment.  It  is  the  source  of 
"  every  comfort  from  infancy  to  old  age  ;  it  is  necessary  for  the 
"  preservation  and  well-being  of  our  species  ;  it  awakens  and 
"  develops  the  best  feelings  of  our  nature  ;  it  is  the  source  of 
"  important  legal  rights  and  obligations,  and,  in  its  higher  forms, 
"  it  has  ten  'ed  to  raise  the  weaker  half  of  the  human  race  from 
"  a  state  of  humiliating  servitude.  To  the  Hindu,  the  importance 
"  of  marriage  is  heightened  by  the  sanctions  of  religion.  By  no 
"  people,  says  Sir  J.  Strange,  is  greater  importance  attached  to 
"  marriage  than  by  the  Hindus.     In  Hindu    Law   it   is  regarded 

(1)  I.  L.  R.,  IV.,  Bom.,  330.  (=)  I,  L.  R.,  XXXII  Cal„  871. 
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as  of  the   ten  sunskars  or  sacraments,  necessary  for  regeneration 
"  of  men  of  the   twice    born  classes  and  the  only   sacrament  for 
"  women  and  Sudras.  " 

Mr.  Fazl-i-Hasain  in  his  able  argument  laid  great  stress 
ou  the  hardship  that  would  ensue  if  the  appellant  were  compel- 
led, against  her  conscience,  to  return  to  cohabitation  with  her 
Hindu  husband.  I  admit  the  hardship  and  I  fully  realise  the 
aufortnuate  position  in  which  the  appellant  is  placed.  But  I 
cannot  on  this  account  refuse  to  grant  the  respondent  the  relief 
to  which  he  is  by  law  entitled.  He  has  himself  done  nothing 
to  forfeit  those  rights.  He  would  be  entitled,  if  he  so  wished,  to 
"  deBert  "  his  wife  by  leason  of  her  apostacy  and  under  the 
personal  law  which  must  be  taken  to  govern  the  case,  he  need 
do  no  more  than  allow  her  what  is  called  a  "  starving  mainte- 
nance." But  if  he  prefers  to  enforce  his  marital  rights,  the  Courts 
must,  I  conceive,  give  him  their  assistance.  The  position  would 
be  very  different  if  the  person  who  asked  for  relief  of  the  kind 
now  prayed  for,  happened  to  be  the  apostate  spouse.  In  that 
case  there  is  ample  authority  for  holding  that  a  decree  for 
restitution  of  conjugal  rights  should  be  refused,  (see  Banerjee's 
"  Hindu  Law  of  Marriage  and  Stridhan,"  at  pages  122,  123). 
But  in  the  present  case  it  is  the  non-apostate  spouse  who  is 
asking  for  relief  and  I  know  of  no  authority  which  would  justify 
us  in  refusing  him  the  decree  to  which  be  is  by  law  entitled  in 
the  absence  of  any  fact  disentitling  him  thereto.  For  these 
reasons  and  for  the  reasons  given  by  ray  brother,  1  agree  that 
the  appeal  should  be  dismfssed,  and  the  order  of  this  Court  is 
accordingly  that  the  appeal  is  dismissed  with  costs. 

Appeal  dismissed- 

i'uU  Bench- 
No.  50. 

Before   Mr.    Justice   Reid,   Mr.     Justice    Chatter ji,   CLE., 
Mr.  Justice  Robertson,   Mr.    Justice   Rattigan,    and 
Mr.  Justice  Ghitty. 

JODH  NATH,— (Plaintiff),— APPELLANT  -j 

^'^'■^'"^  {•Refbrbncb  Side. 

SAUHU   RAM,— (Defendant),— RESPONDENT.  I 

Civil  Reference  No.  76  of  190fi. 
Chief  Court — Jurisdiction  of,  to  hear  Civil  Appeals  transferred  by  Judicial 
Commissioner  of  North-West  Frontier   Province— Regulation    VII    of   1901^ 
Section  87  A. —  Futtjah  Courts  Act,  1884.. 
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Held  bj  the  Full  Bench  that  the  Chief  Conrt  of  the  Punjab  has,  by 
virtue  of  the  provisions  of  Section  87  A  of  the  North-West  Frontier 
Province  Law  and  Justice  Regulation  No.  VII  of  1901  as  amended  by 
Regulation  I  of  1906,  no  jurisdiction  as  a  Court  of  Civil  Appeal  to  entertain 
hear  and  decide  any  Civil  appeal  transferred  to  it  for  determination  by 
the  Judicial  Comoiissioner  of  the  North- West  Frontier  Province. 

Case  transferred  under  Frontier  Regulation  No.  VII  of  .1901 
as  amended  by  Begulation  Na.  I  of  1906  by  the  Judicial  Com- 
missioner, North-West  Frontier  Province,  on  28th  February  1906. 

This  was  a  reference  to  a  Fall  Bench  to  determine 
whether  the  Chief  Court  of  the  Punjab  has  jurisdiction  to 
entertain,  hear  and  decide  any  Civil  appeal  transferred  to 
it  for  determination  by  the  Judicial  Commissioner  of  the 
North-West  Frontier  Province  by  virtue  of  the  ProvisiouH 
of  Clause  87  A  of  the  North-West  Frontier  Province  Law 
and  Justice  Regulation  No.  VII  of  1901  as  amended  by 
Regulation  No.  I  of  1906. 

The  following  opinions  vrere  recorded  by  the  learned  Judge 
constituting  the  Full  Bench  : — 
Ibth  Oct.   1906-  RattiCtAN,    J. — As   I   understand  it,    the    question    befou, 

the  Full  Bench  is,  whether  the  Chief  Court  of  the  Panjab 
has  jurisdiction  to  entertain,  hear  and  decide  certain  Civil 
appeals  transferred  to  it  for  determination  by  the  Judicial  Com- 
missioner of  the  North-West  Frontier  Province  who,  in  this 
behalf,  purports  to  act  under  the  pi^ovisions  of  clause  87  A  of  the 
North-West  Fi-ontier  Province  Law  and  Justice  Regulation 
No.  VII  of  1901  as  amended  by  Regulation  No.  1  of  1906.  In  my 
opinion  it  has  not  such  jurisdiction. 

The  Chief  Court  of  this  Province  was  first  constituted 
and  its  jurisdiction  and  power  were  conferred  and  defined 
by  Act  IV  of  1 866,  which  was  an  Act  passed  by  the  Governor- 
General  in  Council  at  meetings  for  the  purpose  of  makin 
laws  and  regulations.  As  I  shall  presently  point  out,  tLi., 
authority  was  an  expeusion  of  the  Governor-General's  executive 
council  and  was  constituted  by  the  Indian  Councils  Act,  1861 
in  supersession  of  the  legislative  body  established  under  tL. 
Charter  Act  of  1833  (3  and  4  Will,  IV  C.  85).  The 
oQicial  title  given  to  this  authority  is  cumbroas  and  for  pur- 
poses of  convenience  and  brevity  I  shall  hereafter  refer  to  it 
as  the  Governor-General  in  Legislative  Council.  By  Section 
2  of  the  Act  above  mentioned,  it  was  provided  that  the  Chief 
Court  was  to  consist  of  two  or  more  Judges  to  be  appointed 
by  the  Governor-General   in  Council,    and   that   it  wuh  to   be 
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'*  the  highest  Coart  of  appeal  from  the  Civil  and  Criminal 
"  Courts  in  the  Punjab,"  and,  subject  to  certain  provisions, 
was   to   be    "the   only   Court   exercising   appellate  jurisdiction 

"  in  such   cases as   are  subject   to   appeal  to  the   highest 

"  Civil  and  Criminal  Court  in  the  Punjab  by  virtue^  of  any 
"  law  or  practice  now  in  force  or  as  shall  become  subject  to 
"  appeal  to  the  Chief  Court  by  virtue  of  any  law  hereafter 
"  made  by  the  Governor-General  in  Council." 

By  Section  1  of  the  said  Act  "  Punjab "  was  defined  to 
mean  the  territories  for  the  time  being  under  the  Government 
of  the  Lieutenant-Governor  of  the  Punjab  and  its  Dependen- 
cies. Act  IV  of  1866  was  repealed  by  Act  XVII  of  1877, 
Section  4  of  this  Later  Act  provided  that  besides  the  Courts 
established  under  any  other  enactment  for  the  time  being 
in  force,  there  shall  be  eight  grades  of  Courts,  namely  : — 

(1)  the   Chief  Court,  etc. 

The  Chief  Court  thus  re-constituted  was  to  consist  of 
three  or  more  Judges  to  be  appointed  by  the  Governor-General 
in  Council  (Section  5)  "  and  was  to  be  deemed  for  the  purposes 
"  of  all  enactments  for  the  time  being  in  iovce  to  be  the 
"  highest  Civil  Court  of  appeal  in  the  territories  to  which  this 
"  Act  extends"  (Section  14),  or,  in  other  words,  "all  the  terri- 
"  torics  for  the  time  being  under  the  administration  of  the  Lieute- 
"  nan t  Governor  of  the  Punjab."  Act  XVII  of  1877  was  in  its 
turn  repealed  by  Act  XVIU  of  1884  which  is  the  Act  now 
in  force.  This  Act  "  extends  to  the  territories  for  the  time 
•'  being  under  the  administration  of  the  Lieutenant-Governor  of 
"  the  Punjab"  (Section  1  (21),  and  Section  4  thereof  provides 
that  "  there  shall  continue  to  be  a  Chief  Court,  consisting  of 
"  three  or  more  Judges  who  shall  be  appointed  by  the  Governor- 
"  General  in  Council.  Section  6  further  enacts  that  such  Chief 
"  Court  shall  be  deemed  for  the  purposes  of  all  enactments 
"  for  the  time  being  in  force  to  be  the  highest  Civil  Court  of 
"  appeal  in  the  territories  to  which  this  Act  extends." 

Both  the  Acts  referred  to  above  (viz.,  Act  XVII  of  1877  and 
Act  XVIII  of  1884)  were  passed  by  the  same  authority  which 
passed  Act*  IV  of  1866,  i.e.,  to  say,  the  Governor-General  in 
Legislative  Council. 

Having  regard  to  the  provisions  of  this  Act,  I  opine 
that  there  can  be  no  question  as  to  the  correctness  of  the 
following  propositions,  viz.  : — 

(1)  that  the  Chief  Court,  as  a  Civil  Court  of  appeal, 
was  constituted  by  the  Governor-General  in  Legis* 
lative  Council ; 
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(2)* that  the   power   of  appointing  the  Judges   of   that 
Court  was  by  the   said   authority  conferred   upon 
"the  Governor-General  in  Council ,"   that    is    to 
say,  the  Governor-Geneial  in  Executive   Council, 
by  whom  the  power  has  since  always  been  exercised 
(S)  that  this  Court  was  given  jurisdiction  as  such  Court 
of  appeal  in    the  territories   for  the    time    being 
under   the    ndministration     of    the     Lieutenant- 
Governor  of  the  Punjab ;  and 
(4)    that   no  jurisdiction  W!iR  frra" ted    to  this  Court  hy 
the  anfhority  which  constituted  it,  in  places   out- 
side the  aforesaid  territories. 
In      1901     certain     parts     of     the     territories    heretofore 
administered     by    the     Lieutenant-Governor     of     the     Punjab 
wei'e     by    proclamation     removed     from     anch    administration 
and      were     taken     by     the     Governor-General      in     Council, 
with    the   sanction  and   approval     of   the     Secretary    of   State 
for  India    in  Council,     under  his     immediate    authority     and 
management,   and    a  Chief  Commissioner     was   appointed    for 
the  administration   thereof    "as    a   separate    province"    (Regu- 
lation No.  VII  of  1901,  preamble). 

For  this  "separate  province"  there  was  also  appointed 
a  Judicial  Commissioner,  and  by  clause  6  of  the  said 
Regulation  it    was  provided  as  follows  : — 

"  Save  as  otherwise  expressly  provided  by  this  Regulation 
"  or  by  any  other  enactment  for  the  time  being  in  force,  in 
"  every  enactment  passed  before  the  commencement  of  this 
"  Regulation  and  continuing  in  force  Or  lereby  declared  to 
"  be  in  force  in  the  North-West  Frontier  Province  or  in  any 
"  part  thereof,  and  in  every  appointmeirt,  order,  scheme, 
"rule,  bye-law,  notification  or  form  heretofore  made  or 
"issued  thereunder,  and  for  the  purpose  of  the  application 
"of  such  enactment,  appointment,  order,  scheme,  rule,  bye-law, 
"  notification  or  form  to  the  said  province — 

"(a)     *  **  •  *  *         ; 

« (j\     *  *  *  *  *  J 

"  (c)  all  references  to  the  High  Court  or  to  the  Chief 
"  Court  of  the  Punjab  shall  be  construed  as 
''  referring  to  the  Judicial  Commissioner,  save  as 
"  regards  European  British  sabjects  or  persons 
"jointly  charged  with  European  British  sabjects 
"  and  as  regards  proceedings  under  the  Indian 
"Trustees     Act,     1866;     the    Trustees       and 
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"  Mortgagees,  Power  Act,  1866,  the  Indian  Divorce 
"  Act,  1869,  the  Inventions  and  Designs  Act, 
"  1888,  or  Sections  57  to  60  of  the  Indian  Stamp 
"  Acf,  1899,  in  respect  of  which  proceedings  the 
"Chief  Court  of  the  Punjab  shall  be  ^the  High 
"  Court." 

The   Chief   Court  having  under     the   Punjab  Courts  Act 
jurisdiction    as  a  court   of  appeal   only    in    such    territories   as 
are   for  the  time  being   administered  by   the   Lieutenant-Gover- 
nor of  the  Punjab,   it  must   necessarily   follow  that  such  Court 
ipso  facto  ceases  to  have   jurisdiction  (so   far   as   the     provisions 
of  the  said  Act  are  concerned)   in  any   part    of  those    territories 
which  may  be  removed  from  the  administration  of  the  Lieutenant- 
Governor     of    the   Punjab     and     transferred     to    some     other 
administration.     By     virtue    of    special    provisions      in     some 
Acts,     the       jurisdiction     of     the     Chiaf     Court     as    a   High 
Court     may      be     retained     even      in      such     territories,    but 
in      all      these    cases     such      jurisdiction,    which     is      of     aa 
exceptional    nature,  is    derived    from     the   provision    of   those 
Acts  which  either  ^r  se  confer  that  jurisdiction  upon  the   Court 
or    empower    the    Governor-General  in    Executive   Council  to 
declare  that  Court  to  be  the   High   Court  for    the  peculiar  pur- 
poses  of  the  Act  in  question  (see,  e.g.,  the   definition  of   "  High 
Court"  in   the    Criminal    Procedure   Code,    the   Indian  Divorce 
Act,  1869,   and    in  the   Inventions    and    Designs    Act,    1888). 
In  the  case  under  reference,  the   Chief   Court    has,  for  special 
purposes,  been    declared  to   be  the   High   Court  by   the   proviso 
inserted    in   Clause   26   of   Regulation    No.   VII   of    1901,   and 
it  seems  to  me  immaterial  whether  in   such  case   the  declaration 
by   tire  Governor-General     in    Executive  Council  is     made   by 
tnotification    simplicitor  or   in   a   regulation   made     by     him    in 
phis  executive   capacity.     In   either  case,   he   derives   his   power 
to  make  such  declaration   from  the   authority   of   the  Governor- 
General    in  Legislative   Council.     But  apart  from   these  special 
proceedings  under  what   authority   has  the   Chief   Court  juris- 
diction,  or  can   it     be  empowered   to   exercise    jurisdiction,   as 
Court   of  t'ivil   Appeal   in   respect   of   cases   from  territories 
to   which    the   provisions   of  the  Punjab   Courts   Act   does   not 
extend  ?     The  sole  authority  relied  upon  by  the  learned  Govern- 
ment Advocate  is    clause  87  A.  which    was  added  to  Regulation 
No.  VII  of    1901    by  Regulation  No.    I   of   1906.     This  clause 
runs  as  follows : — 

"  (1).     When  an  appeal  or  an  application  for  revision  is  pre- 
"  fcrred  to  the  Judicial    Commissioner  iu  respect  of  any  decree 
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"  or  order  which  was  passed  by  him  in  another  capacity 
*'  or  in  which  he  is  personally  interested,  he  sliall,  unless  all 
"  the  parties  request  bim  to  dispose  of  the  case  himself,  transfer 
"  it  for  disposal  to  the  Chief  Court  of  the  Punjab  at  Lahore, 
"  or  to  such  officer  as  the  Governor^General  in  Council  may 
"  appoint  to  be  an  A.dditional  Commissioner  for  the  disposal 
"  thereof. 

"  (2).  When  an  Additional  Judicial  Commissioner  is 
"  appointed  under  sub-section  (I)  he  shall,  in  disposing  of 
"  any  case  transferred  to  him  thereunder,  have  oil  the  powers 
"  of  the  Judicial  Commissioner  under  this  Regulation." 

For  the  first  remark  I  have  to  make  with  reference  to 
this  clause  is  that  while  the  Judicial  Commissioner  is  in 
express  terms  empowered  to  transfer  the  cases  therein  specified 
to  the  Chief  Court  for  disposal,  there  is  a  significant  omission 
to  provide  that  the  Chief  Court  shall  have  jurisdiction  to 
entertain  and  dispose  of  these  cases.  This  omission  I  thiuk 
I  am  justified  in  regarding  as  significant  not  only  for  the 
reason  to  be  presently  given  but  also  because  sub-clause  (2) 
of  the  clanse  in  specific  terms  declares  that  when  those 
cases  are  transferred  to  an  Additional  Judicial  Commissioner 
the  latter  officer  shall  have  all  the  powers  of  the  Judicial  Com- 
missioner under  the  Regulation  to  hear  and  decide  such  cases. 

Assuming,  however,  for  the  moment  that  it  was  intended  that 
the  Chief  Court  should  in  such  cases  have,  and  be  bound  to 
exercise  a  jurisdiction  which  does  not  ordinarily  appertain  to 
it,  and  that  it  must  be  taken  that  such  jurisdiction  is  (or 
rather  purports  to  be)  conferred  upon  it  by  necessary  impli- 
cation, the  question  arises  whether  such  jurisdiction  has  been 
so  conferred  by  competent  authority.  Obviously,  and  admit- 
tedly, this  authority  is  not  the  authority  which  created  the 
Chief  Court  and  conferred  upon  it  its  ordinary  jurisdictional 
powers,  and  under  these  circumstances  the  Courts  are  not  only 
competent,  but  bound,  to  inquire  whether  such  extraordinary 
jurisdiction  has  been  conferred  by  proper  authority. 

"The  Indian  Legislature  haa  powers  expressly  limited 
"  by  the  Act  of  the  Imperial  Parliament  which  created  it,  and 
"  it  can,  of  course,  do  nothing  beyond  the  limits  which  circum- 
"  scribe  these  powers.  The  established  Courts  of  Justice  when 
"a  question  arises  whether  the  prescribed  limits  have  been 
"  exceeded,  must,  of  necessity,  determine  that  question,  and  the 
"  Onl^  way  in  which  they  can  propeily  do  so  is  by  looking  to 
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"the  terms'  of  the  instrument  by  which  aflBrmatively  the 
"  legislative  powers  were  created  and  by. which  regulatively 
••they  are  restricted"  (per  Lord  Selborne,  L.  C,  in  Queen  v. 
Burak  (1). 

The  Regulation  which  purports  to  coufer  this  extraordi- 
nary jurisdiction  upon  the  Chief  Court  was  made,  on  the 
recommendation  of  the  Chief  Commissioner  of  the  North- West 
Frontier  Province,  by  the  Governor-General  in  Executive  Council 
(see  the  preamble  to  the  Regulation  and  clause  1  thereof).  The 
question  then  is  whether  the  Governor-General  in  Executive 
Council  has,  in  purporting  to  confer  the  jurisdiction,  acted 
within  the  limits  v^hich  circumscribe  his  powers  of  legislation 
in  such  capacity,  and  in  order  to  determine  this  question,  it 
is  necessary  to  look  to  the  history  of  legislation  in  this  country 
and  to  the  terms  of  the  Statute  under  the  provisions  of  which 
the  Regulation  in  question  was  made.  The  office  of  Governor- 
General  of  Bengal  was  first  created  in  1773  when 
the  Statute  13,  George  3,  C.  63  (commonly  known  as  the  first 
Regulating  Act)  was  passed  (Ilbert's  Government  of  India,  p. 
53).  In  the  words  of  an  eminent  authority,  ''the  provisions 
"  of  the  Act  of  1773  are  obscure  and  defective  as  to  the  nature 
"  and  extent  of  the  authority  exercisable  by  the  Governor-General 
"  and  his  Council,"  and  as  to  other  matters,  but  it  was  clearly 
intended  that  the  whole  of  '*  the  civil  and  military  governments 
"of  the  Presidency  of  Bengal  and  the  ordinary  management 
"  and  government  of  all  the  territorial  acquisitions  in  the  king- 
•' dom  of  Bengal,  Behar  and  Orissa"  should  be  vested  in  the 
Governor-General  of  Bengal  and  his  Council  of  4  members, 
which  was  also  the  creation  of  the  said  Act.  The  Governor- 
General  and  his  Council  were  further  given  a  general  power 
of  control  over  the  governments  of  the  Presidencies  of  Bombay, 
Madras  and  Bencoola  and  the  supremacy  of  the  Bengal 
Presidency  over  the  other  presidencies  was  definitely  declared 
(Ilbert's  Government  of  India,  p.  47).  The  said  Statute 
provided  that  "  the  Governor-General  and  Council  were  to 
"  have  powers  to  make  and  issue  such  rules,  ordinances, 
"and  regulations  for  the  good  order  and  civil  government 
"  of  the  Company's  settlement  at  Fort  William  and  the  snbor- 
'•  dinate  factories  and  places  as  should  be  deemed  just  and 
"  reasonable  and  should  not  "be  repugnant  to  the  laws  of  the 
"  nation,  and   to   set,   impose,   inflict  and    levy   reasonable    fines 
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"  and  forfeitures  for  their  breach.  But  these  rules  and  regu- 
"  lations  were  not  to  be  valid  until  duly  registered  and  publish- 
"  ed  in  the  Supreme  Court  with  the  assent  and  approbation  of 
"  the  Court,  and  they  might  in  effect  be  set  aside  by  the  King 
••in  Council."  {Ibid  pp.  50,  51).  In  1781  a  statute  was 
passed  (21  George  3,  C.  70)  with  the  object  of  settling  some 
of  the  questions  that  had  arisen  out  of  the  Act  of  1773,  and  the 
Governor-General  and  Council  were  empowered  "  from  time  to 
••  time  to  frame  regulations  for  the  provincial  courts  andcouucils." 
Copies  of  these  regulations  were  to  be  sent  to  the  Court  of 
Directors  and  the  regulations  might  be  disallowed  or  amended 
by  the  King  in  Council,  but  were  to  remain  in  force  unless 
disallowed  within  two  years.  In  the  same  year  the  Governor- 
General  and  Council  "  issued  a  revised  Code  superseding  all 
'•  former  regulations.  If  these  regulations  were  made  under 
••  the  powers  given  by  the  Act  of  1773  they  ought  to  have  been 
*'  registered.  But  it  does  not  appear  that  they  were  so 
"  registered,  and  after  the  passing  of  the  Act  of  1781  the 
••  Governor-General  and  Council  preferred  to  act  under  the 
"  powers  which  enabled  them  to  legislate  without  any  reference 
"  to  the  Supreme  Court.  However  notwithstanding  the  limited 
••  purpose  for  which  the  powers  of  1781  were  given,  it  was 
"  under  these  powers  that  most  of  the  regulation  laws  for 
'•  Bengal  purported  to  be  framed"  {ibid  pp.  61,  62). 

In  1793  a  revised  Code  of  regulations  was  published, 
and  up  to  the  year  1833  the  only  authorities  which  empowered 
the  Governor-General  and  his  Council  to  legislate  were  the 
wo  statutes  above  referred  to.  "  At  that  date  "  {i.e.  in  1833) 
"there  were"  (according  to  Cowell's  Tagoro  Lecture  of  1872) 
"  five  different  bodies  of  statute  law  in  force  in  the  empire. 
"First,  there  was  the  whole  body  of  statute  law  existing, 
"  so  far  as  it  was  applicable,  which  was  introduced  by  the 
"  Charter  of  George  1,  and  which  applied,  at  least,  to  the 
"  presidency  towns.  Secondly,  all  English  Acts  subsequent 
"  to  that  date  which  were  expressly  extended  to  any  par  of 
"  India.  Thirdly,  the  regulations  of  the  Governor-General's 
"Council  which  commence  with  the  Revised  Code  of  1793 
'•  containing  forty-eight  regulations,  all  passed  on  the  same 
"  day  (which  embraced  the  result  of  twelve  years'  antecedent 
"legislation),  and  were  continued  down  to  the  year  183d. 
"  They  only  had  force  in  the  territories  of  Bengal.  Fourthly, 
"  the  regulations  of  the  Madras  Council,  which  spread  over 
"the  period  of  thirty-two   years   from   1802    to   1834,   and  wo 
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'■  in  force  in  the  prosidency  of  Fort  St.  George.  Fifthly,  the 
"  Regnlations  of  the  Bombay  Code,  which  began  with  the 
"  Revised  Code  of  Mr.  Mountstaart  Elpinstone  in  1827,  com- 
"  prising  the  results  of  28  years'  previous  legislation  and 
'•  were  also  continued  till  1834,  having  force  and  validity 
'   in  the  Presidency  of  Fort  St.  David." 

"In     1833"   (continues     Mr.    Cowell)     "the   attention    of 
"  Parliament  was  directed    to  three  leading    vices    in    the    frame 

f  Indian   Government      The  first    was    in    the    nature    of  the 

.aws  and  Regulations ;  the  second  was  in  the  ill-defined 
.tuthority  and  power  from  which  these  vai'ious  Laws  and 
"  Regulations  emanated,  and  the  third  was  the  anomalous 
"  and  sometimes  conflicting  judicatures  by  wh'ch  the  laws 
"  were  administered."  As  a  result,  the  Charter  Act  of  J  833 
(■'<  and  4  Will.  IV,  C.  85)  was  passed,  and  under  its  provisions 
the  superintendence,  direction  and  control  of  the  whole  Civil  and 
Military  Government  of  the  territorial  possessions  of  the 
Company  were  vested  in  a  Governor-General  and  Councillors 
who  were  to  be  styled  "  the  Governor-General  of  India  in 
"  Council."  ,  This  Council  was  increased  by  the  addition  of 
a  fourth  ordinary  member  who  was  not  to  be  one  of  the 
Company's  servants  and  whose  duty  was  confined  entirely 
to  the  subject  of  legislation,  he  having  no  power  to  sit  or  vote 
except  at  meetings  for  the  purpose  of  making  laws  and  regula- 
tions (Ilbert,  ibid  pp.  84,  85).  Under  the  Act  of  1833  the  , 
legislative  power  of  the  Indian  Government  was  vested  ex- 
clusively in  the  said  Governor-General  of  India  in  Council, 
and  the  four  presidential    Governments  were    merely  authorized 

ubmit  to  that  authority  "  drafts  or  projects  of  any  laws 
"or  regulations  which  they  might  think  expedient."  Laws 
made  by  the  Governor-General  in  Council  under  the  powers 
given  by  the  Act  were  to  be  subject  to  disallowance  by  the 
Court  of  Directors,  acting  under  the  Board  of  Control,  but, 
when  made,  were  to  have  effect  as  Acts  of  Parliament,  and 
were  not  to  require  registration  or  publication  in  any  Court 
of  .Justice.  Such  laws  were  known  as  "  Acts  "  and  took  the 
•  '     e  of  the   "  Regulations"  made    under    the     previous    statutes 

/  pp.  86—89). 

It   is  thus  in   1833  for  the  first  time  that  the  power  of  legis- 

m   was  not  confined  exclusively  to  the  Governor-General  and 

oo    Executive  Council,    though    as  pointed    out  by    Sir    Barnes 

Peacocke  in  his  minute,  dated  3rd  Novomber  1859,  the  position  of 

the  fourth  member   of  the  Council   was    anomalous  and  unsatis- 
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factory  as  "  it  was  only  by  courtesy  and  not  by  right  that  he  was 
"  allowed  to  see  the  papers  or  correspondence  or  to  be  made  ac- 
"  quainted  with  the  deliberations  of  Government  upon  any 
"  subject  not  immediately  connected  with  legislation  ".  Moreover, 
his  concurrence  might  be  wanting  to  a  law  and  the  law  might 
notwithstanding  be  good  and  valid,  and  his  absence  from  the 
Council  would  not  vitiate  the  law  (Ilbert,  ibid  p.  543).  Thus 
even  after  the  enactment  of  the  3  and  4  Will.  IV".  0.  85,  the 
power  of  legislation  for  all  practical  purposes  remained  with 
the  Governor-General  and  his  executive  councillors. 

This  system  despite  complaints  regarding  its  drawbacks 
and  incompleteness,  continued  in  force  till  1853  when  the  last 
of  the  Charter  Acts  (16  and  17  Vict.,  C  95)  was  passed.  This 
statute  made  a  very  considerable  and  important  alteration  in 
the  machinery  for  Indian  legislation.  "  The  *  fourth  '  or 
"  legislative  member  of  the  Governor-General's  Council  was 
"  placed  in  the  same  footing  with  the  older  or  ordinary  members 
"  of  the  Council  by  being  given  a  right  to  sit  and  vote  at 
"  executive  meetings.  At  the  same  time  the  Council  was 
"  enlarged  for  legislative  purposes  by  the  addition  of  legislative 
"  members,  of  whom  two  were  the  Chief  Justice  of  Bengal  and 
"  one  other  Supreme  Court  Judge,  and  the  others  were  Com- 
"  pany's  servants  of  10  years'  standing  appointed  by  the  several 
"  local  Governments.  The  result  was  that  the  Council  constitut- 
"  ed  for  legislative  purposetj  under  the  Act  of  1853  consisted 
"  of  12  members,  namely, — 

"  The  Governor-General, 
"  The  Commander-in-Chief, 

"  The  4  ordinary  members  of  the  Governor-General's 
"  Council, 

"  The  Chief  Justice  of  Bengal, 
"  A  puisne  Judge, 

"  Four  representative  members  (paid)  for  Bengal,  Madras, 
"  Bombay  and  the  North- VVesteru  Provinces  (Ilbert, 
"  p.  93)." 

In  1854  was  passed  the  Act  (17  and  18  Victoria,  C  77),  under 
the  provisions  of  which  the  Governor-General  of  India  in  Council 
is  empowered,  with  the  sanction  of  the  proper  authority,  to 
take  by  proclamation  under  his  immediate  management  and 
uotitrol  any  part  of  the  territories  of  British  India,  and  there- 
upon to  give  all  necessary   orders  and  directions  respecting  the 
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admiaistration  of  that  part  or  otherwise  provide  for  its  adminis- 
tration. It  was  in  virtue  of  these  powers  that  the  territories 
now  forming  the  NorCh-Wesfc  Frontier  Province  were  removed 
from  the  administration  of  the  Lieutenant-Governor  of  the 
Punjab,  taken  under  the  Governor-General  in  Council  and 
constituted  a  Chief  Commissionership. 

The  legislative  machinery  introduced  by  the  Charter  Act 
of  1853  was  found  in  the  course  of  time  to  be  far  from  satis- 
factory, and  in  1861  it  was  decided  to  provide  a  substitute 
for  it.  The  then  Secretary  of  State  for  India  (Sir  C.  Wood) 
in  his  speech  on  the  first  reading  of  the  Bill,  which  was  ulti- 
mately passed  as  the  Indian  Councils  Act,  1861  (24  and  25 
Victoria,  C.  67)  made  the  following  observations  : — "  Among  the 
"  various  proposals  which  have  been  made  for  the  Government 
"  of  India  is  one  that  the  power  of  legislation  should  rest 
"  entirely  in  the  executive,  but  that  this  should  be  a  consultative 
"  body  ;  that  is  that  the  Governor-General  should  assemble,  from 
"  time  to  time,  a  considerable  number  of  persons,  whose  opinions 
"  he  should  hear,  but  by  whose  opinions  he  should  not  be  bound  • 
"  and  that  he  should  himself  consider  and  decide  what  measures 
"  should  be  adopted.  In  the  last  session  of  Parliament,  Lord 
"  Ellenborough  developed  a  scheme  approaching  this  in  character 
"  in  the  House  of  Lords  ;  but  honorable  gentlemen  will  see  in  the 
*'  despatches  which  have  been  laid  upon  the  table  that  both  Lord 
"  Canning  considers  this  impossible,  and  all  the  members  of  his 
"  Government,  as  well  as  all  the  members  of  the  Indian  Council, 
"  concur  in  the  opinion  that,  in  the  present  state  of  feeling  in 
"  India,  it  is  quite  impossible  to  revert  to  a  state  of  tilings  in  ivhich 
"  the  Executive  Government  alone  legislated  for  the  country.  The 
"  opposite  extreme  is  the  desire  which  is  natural  to  Englishmen 
"  wherever  they  be,  that  they  should  have  a  representative  body 
"  to  make  the  laws  by  which  they  are  to  be  governed.  I  am  sure, 
"  however,  that  every  one  who  considers  the  conditions  of  India 
"  will  see  that  it  is  utterly  impossible  to  constitute  such  a 
"  body  in  that  country.*' 

As  a  compromise  between  the  two  extremes  referred  to  by 
the  Secretary  of  State  in  this  speech,  the  following  scheme  was 
adopted.  A  fifth  ordinary  member  was  nddod  to  the  Governor- 
General's  Executive  Council,  and  the  Council,  for  legislative 
purposes,  "  was  reinforced  by  additional  members,  not  less  than  6 
"  nor  more  than  12  in  number,  nominated  by  the  Governor-General 
'*  and  holding tffice  for  2    years.     Of  these   additicral   mtmberp. 
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"  not    less    than    ono    half   were  to  be  non-oflScial,  that  is  to  say, 
"  persons  not  in    the   Civil    or    Military  services  of  the   Crown. 
One   Lieatenint-Governor   of   a    province    was    also  to    be  an 
"  additional    member    whenever   the  Coanoil    held    a   legislative 
"  sitting   within    his   province"    (Ilbert,   p.   103).     This    statute 
is  a    landmark    in    t\\e    history     of   Indian     legislation,    for   it 
was    now   for    the    first    time     that  practical   effect   was    given 
to    the   theory   thar.   the   power  of    legislation    shoald   not    rest 
with  the  executive  authority.     The  constitution  of  the  legislative 
machinery     as     now     constituted     is     sufficient     proof    of    this 
proposition,    but     there    are   in    the    provisions   of   the    statute 
further     proofs.     In     the   first    plnce      there    is    the    provision 
which    validated    the   rules,  laws  and    regulations   made    befori 
the  passing  of    the   statute  by  the  Governor-General  in  Council 
and   other  authorities  otherwise   than    in    conformity  with  the 
provisions   of   the   Charter  Acts.     The  very   fact  that  it   was 
deemed  necessary  to  validate  these  "  laws  "  shows  that  the  Gov- 
ernor-General in   Executive    Council   had,  or   was  supposed  to 
have     had,    no    power    to     legislate   otherwise    than    in     strict 
accordance   with    the   provisions  of  the  statute  which  conferred 
powers  of    legislation  upon    him   in    that    capacity.     But   while 
it   was   provided    that     ordinarily    legislation     should   for  the 
future   be  effected  only    by  the  Governor-General  in  Legislative 
Cour  cil,   it   was    realised   that   in  times   of  emergency   it    might 
be    necessary   to   legislate  in     a  more    summary   manner,  and 
it   was    accordingly  provided  (by  Section  23  of  the  said  Statute) 
that  "  the   Governor-General    may  in   cases   of  emergency  make 
*'  and  prdmnlgate  ordinances    for   the     peace   and  good  Govern- 
"  ment    of    British    Indiaor  any  part  thereof,  and  any  ordinani . 
"so   made   hatJ,    for   such  period  not  exceeding  sixmonths  from 
"  its  promulgation    as  may   be  declared   in  the  notification,  the 
"  like    force  of  law  to  a   law    made   by   the    Governor- General 
"  in  Council    at  a  legislative  meeting  ;  but  the  power  of  making 
"ordinances   under   this  section   is   subject  to  the  like    restrio- 
"  tion  as    the    power  of  making  laws  at  legislative  meeting,^ 
"  and    any     ordinance  made    under    this   section   is    subject    to 
"the    like    disallowance  as  a  law  passed  at  a  legislative  meeting, 
"  and     may   be  controlled    or     superseded   by   any  such    law." 
The  power  thus  conferred  is  of  a  roost  exceptional  character,  and, 
according  to   the   despatch  of   the  Secretary  of  State,  should   be 
exercised  only  on  urgent  occasions. 

From    the    provisions   of    the    Indian    Councils  Act  of  1861 
it   is,   I   think,   clear   that,   except   for  very  special   and  most 


April  1907.  ]  CIVIL  JUDGMENTS— Na  50. 


exceptional    purposes,    the   power  of  legislation,  originally  vested 
in   the   Executive   authorities,    has  been   transferred     to  a  body 
which   is  in  constitution   entirely     distinct  from  the   Governor- 
General  in   Executive   Council.     In   some  very    important  parti- 
culars   these   provisions    have  been  considerably  modiBed  by  the 
Indian    Councils  Act  of  1892  (56  and    56   Victoria,  C.  14),  but 
for  the    purposes    under  reference   these  modifications   are   not 
relevant  and   the    general    proposition   is   true   that   the   power 
of   the   Executive   Council  of    the  Governor- General  to  legislate 
is   now    extremely   circumscribed  and  very  strictly  defined.     But 
in    1870    further   powers   of   legislation     v^ere,    under  specified 
circumstances,  conferred  upon    the  Governor-General  in  Council, 
It   was   found  as  a  matter  of  experience  that   legislation    in    the 
ordinary    manner  was   extremely   diflBcult,  if   not   impracticable 
in  the  case  of  iieio  and  backward  territories  acquired  by  the  Crown, 
and    upon    the   suggestion   of   Sir  H.   S.    Maine,  the  then   legal 
member  of  Council,  a   statute  was    passed    (33   ard  34   Victoria, 
C.  3)  which   for  this  purpose  and    to  this  extent    restored  to  the 
Governor-Gene) al    in    Executive   Council     the   summary  power 
of    legislation   oripirally    possessed    by    him    in    that   capacity. 
This  statute,    which  was    enacted  "  with    the  object  of  providing 
"  a  more    summary   legislative  procedure  for  the  more  backward 
"parts    of      British    India,"    (Ilhert   214)     provides    as    follows 
(Sections  \  and  2)  :  "Every  Governor  of  a  Presidency  in  Council, 
"  Lieutenant-Governor     or   Chief     Ccmniissiuner,     whether   the 
"  Governorship     or    Lieutenant-Governorship    or     Chief     Com- 
"  missionership    be   now     in    existence    or    may     hereafter     be 
"established,    shall  have   power   to    pn  pose   to  the    Governor- 
"  General    in  Council    drafts  of   any  regulations,   together  with 
"  the  reasons   for  proposing  the  same,  ivr  the  peace  and  govern- 
"  ment  of    any  part  or  parts  of  the   territories  under  his  govern- 
"  ment  or   administration  to   which    the     Secretary   of  State   for 
"  India    shall,    from    time   to   time,    by     resolutions    in    Council, 
"  declare  the  provisions    of  this  section  to  be  applicable  from  any 
"  date  to  be  fixed  in  such  resolution." 

* 

"And  the  Governor-General  in  Council  shall  take  such 
"  dr.'^ft  and  reasons  ijito  consideration  ;  and  when  any  such  draft 
"shall  have  been  appioved  of  by  the  Governor-General  in 
"  Council,  it  shall  be  published  in  the  Gazette  of  India  f»nd  in 
"the  local  Gazette,  and  shall  thereupon  have  the  lile  force  of 
"  law  and  be  subject  to  the  like  disallowances  as  if  it  had  been 
"made  by  the  Governor-General  of  India  in  Council  at  a 
"  meeting  for  the  purposes  of  making-  laws  and  leeulationa  •' 
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It  is  under  the  provisions  of  this  statate  that  Regulation 
No.  I  of  1906,  which  adds  clause  87  A  to  Regulation  No.  VII 
of  1901,  purports  to  have  been  made.  In  my  humble  opinion, 
this  clause,  if  it  waR  intended  to  confer  jurisdiction  on  the  Chief 
Court  in  respect  of  the  cases  therein  specified,  is  ultra  vires. 
The  statute  has  been  declared  by  the  Secretary  of  State  for 
India  in  Council  applicable  to  certain  districts  which  are  now  in- 
cluded in  the  North-West  Frontier  Province  (pee  Notification  No, 
2101,  dated  2nd  December  1870),  but  it  has  not  been  declared  by 
such  authority  to  be  applicable  to  the  Punjab.  Clearly, 
therefore,  under  its  provisions  direct  action  could  not  be 
taken  as  regards  persons,  bodies  or  things  in  the 
Punjab.  Equally  clearly  the  Chief  Commissioner  of  the 
North-West  Frontier  Province  has  no  power  of  his  own  authority 
to  confer  jurisdiction  extra-territorially  on  the  Chief  Court  of  the 
Punjab  which  is  situate  beyond  the  limits  of  the  territories  under 
his  administration.  And  it  was,  no  doubt,  for  this  reason  that 
the  "  draft "  submitted  by  him  to  the  Governor-General  in 
Council  (which  said  draft  the  Governor-General  has  been  given 
no  power  to  amend)  contained  no  provision  conferring  such 
jurisdiction  on  the  Chief  Court.  It  was  argued,  however,  that 
inasmuch  as  the  draft  regulation  has  been  approved  of  by  the 
Governor- General  in  Executive  Council,  the  Chief  Court  must 
be  taken  by  necessarj  implication,  to  have  been  given  this 
extraordinary  and  extra-territorial  jurisdiction,  1  confess  I  fail  to 
follow  the  argument.  The  statute,  under  the  provisions  of  which 
Regulation  No.  I  of  1906  was  made,  does  not  apply  to  the 
Punjab.  Its  application  is  strictly  and  expressly  limited  to  such 
places  as  the  Secretary  of  State  shall,  from  time  to  time,  by  resolu- 
tion in  Council,  declare  its  provisions  to  be  applicable,  and  it  has 
not  been  so  declared  applicable  to  this  province.  Further,  the 
powers  of  legislation  possessed  by  the  authority  which  made  the 
Regulation  (i.e.,  to  say,  the  Governor-General  in  Executive  Council) 
are  extremely  circumscribed  and  very  narrowly  limited  and  in 
order  to  be  intra  vires  and  valid  a  legislative  measure  enacted 
by  that  authority  must  fall  clearly  within  those  powers.  As 
I  have  endeavoured  to  show  by  the  summary  above  set  out,  there 
is  now  no  general  power  of  legislation  vested  in  the  Governor- 
General  in  Executive  Council  ;  and  there  is  in  this  respect  a  very 
marked  distinction  between  the  powers  possessed  by  the 
Governor-General  in  Legislative  Council  and  the  powers 
possessed  by  him  in  Executive  Council.  In.  this  connection 
I  might,  for  example,  refer  to  Sections  3, 4  and  6  of   another 
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statute  (28  and  29  Victoria,  C.  18).  Under  those  provisions 
the  Governor-General  in  Executive  Council  is,  under  certain 
conditions,  empowered  by  order  to  alter  the  local  limits  of 
the  jurisdif)tion  of  any  High  Coart,  but  he  c*n  do  so  only 
by  transferring  any  territory  or  place  from  the  jurisdiction 
of  one  High  Court  to  the  jurisdiction  of  any  other  High  Court. 
It  is  expressly  added,  however,  that  nothing  in  these  pro- 
visions is  to  affect  any  power  of  the  Governor-General  in 
Council  in  Legislative  meetings,  the  proviso  making  it  clear 
that  even  in  this  particular  matter  the  latter  powers  are  far 
wider  and  more  general  than  the  powers  conferred  by 
the   statute  on  the  Govern  or- General  in  Executive  Council. 

In  my  opinion,  then,  the  approval  by  the  Governor- 
General  in  Executive  Council  of  the  draft  submitted  to  him 
under  the  provisions  of  33  and  34  Victoria,  C.  3,  cannot  give 
to  the  Chief  Court  a  jurisdiction  which  it  was  not  competent 
for  the  Chief  Commissioner  himself  to  give  the  Court,  either 
by  express  provision  in  the  draft  or  by  necessary  implication 
from  its  other  provisions.  Of  coarse  within  the  limits  of 
the  territories  to  which  the  statute  (33  and  34  Victoria,  C.  3) 
has  been  duly  declared  to  be  applicable,  a  draft  approved 
by  the  Governor-General  in  Council  has,  under  the  provisions 
of  the  statute,  liVe  force  of  law  as  if  it  had  been  made  by  the 
Governor-General  in  Legislative  Council,  but  I  cannot  read  these 
words  as  meaning  that  the  Governor-General  m  Executive  Coun- 
cil can,  by  giving  his  approval  to  a  draft  made  under  the  statute, 
legislate  in  respect  of  persons,  bodies  or  things  outside  those 
limits  as  effectually  as  if  the  measure  had  been  one 
passed  by  the  Governor-General  at  a  meeting  of  the  Council 
for  the  purpose  of  making  laws  and  regulations. 

The  learned  Government  Advocate  contended  that  clause 
87  A  of  the  Regulation  under  consideration  does  not  in 
reality  affect  the  Punjab  as  it  merely  provides  for  the  disposal 
of  cases  sent  to  the  Chief  Court  from  the  North-West  Frontier 
Province.  But  I  venture  to  think  that  this  argument  is  fallacious, 
for  if  the  Chief  Court  has  in  reality  no  jurisdiction  under  the 
clause  to  entertain  these  cases,  it  is  obvious  that  the  clause 
in  purporting  to  give  such  jurisdiction  legislates  in  respect  of  a 
corporate  body  which  is  not  subject  to  the  Chief  Commissioner 
of  the  North- West  Frontier  Province. 

Summarising  my  argument,  I  am  of  opinion  that  the 
question  referred  to  the  Full  Bench  should  be  answered  in   the 
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negative  for  tbe  following  reasons  : — 

(1)  Apart  from  certain  special  proceedings  which  are 
otherwise  duly  provided  for,  the  Chief  Court, .  as  a 
Court  of  appeal  in  Civil  cases,  has  jurisdiction  under 
its  Constitutive  Act  only  within  the  territories  which 
are  for  the  time  heing  under  the  administrafion  of 
the  Lieutenant-Governor  of  the  Punjab  ; 

(2)  the    cases  transferred   to  the  Chief  Court  for  disposal 

by  the  Judicial  Commissioner  of  the  Noi-th-West 
Frontier  Province  are  cases  which  under  ordinary 
circumstances  the  Chief  Court  would  admittedly  have 

no  jurisdiction  to    entertain  and  decide  ; 

(3)  there  is  in  Regulation  No.  1  of  1906  and  in  Regulation 
No.  Vn  of  1901,  no  express  provision  to  the  effect 
that  the  Chief  Court  shall  have,  or  be  compelled  to 
exercise,  jurisdiction  in  such   cases  ; 

(4)  if  by  necessary  implication,  clause  87  A  (added  to 
Regulation  VII  of  1901)  can  be  taken  to  mean  that 
jurisdiction  in  such  cases  is  conferred  on  the  Chief 
Court,  and  that  the  Chief  Court  is  able  in  these  cases  ' 
to  exercise  such  jurisdiction,  the  clause  iw  in  my 
opinion  ultra  vires  inasmuch  as  it  was  made 
under  the  provisions  of  a  statute  which  is  not  in  force 
in,  and  has  no  applicability  to,  the  territories  for  the 
time  being  under  the  administration  of  the 
Lieutenant-Governor  of  the  Punjab. 

The  Chief  Court's  jurisdiction  as  a  Court  of  Civil  Appeal 
has  been  defined  by  its  Constitutive  Act,  and  in  respect  of 
certain  special  proceedings  this  jurisdiction  has  been  enlarged 
by  Acts  emanating  from  the  same  authority  which  constituted 
the  Court  and  defined  its  jurisdictional  limits.  It  has  no 
other  jurisdiction  as  such  Court  of  appeal,  and  I  cannot 
agree  that  this  jurisdiction  can  be  extended  extraterritorially 
by  a  Regulation  made  under  a  statute  which  is  not  in 
force  in  the  Province  in  which  tCe  Court  is  situate  and  by 
an  authority  whose  powers  of  legislation  are  exceptional, 
special  and  strictly  limited  under  that  statute. 

I  would  therefore  reply  to  the  reference  that  the  Chief 
Couit  has  no  jurisdiction  to  entertain  and  decide  the  cases 
referred  to  it  by  the  Judicial  Commissioner  of  the  jNorth-West 
Frontier  Province. 
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Reid,  J.— I  concar  in  the  reasons  and  conclogions  recorded  ^^^^  Oct.  1906. 
by  my  brother  Rattigan  and  in  his  reply  to  the  reference. 
Although  the  Judges  of  this  Court  are  individually  subject 
to  the  orders  of  the  Governor-General  in  Executive  Council 
the  jurisdiction  of  the  Court,  as  a  body,  can,  in  my  opinion, 
be  extended  or  diminished  by  order  only  of  the  authority 
which  constituted  it,  the  Governor-General  in  Legislative 
Council. 

Chattebji,  J.— I  have  carefully  perused  the  exhaustive  ^Wi  Nov.  1906. 
judgment  of  my  learned  brother  and  on  the  whole  agree 
with  his  conclusions.  I  have  come  to  this  opinion  not  without 
some  hesitation  for  the  point  before  the  Court  is  one  of 
considerable  diflficulty  and  obscurity,  and  with  some  reluctance 
as  one  effect  of  our  decision  will  be  to  throw  doubt  on  the 
validity  of  some  of  the  legislation  of  the  same  character  by 
the  Government  of  India. 

Nevertheless  I  feel  that  it  is  hardly  possible  for  us 
to  resist  the  reasoning  of  ray  learned  brother -that  the  Chief 
Court  as  a  corporate  body  or  legal  entity  has  its  powers 
as  a  Court  of  Civil  Appeal  strictly  limited  and  defined  by 
its  Constitutive  Act  XVIII  of  1884,  and  that  its  jurisdiction 
as  such  Court  cannot  be  extended  or  modified  except  by  an 
Act  of  the  Legislature.  I  consider  that  the  Court  does  not 
exist  as  a  Court  of  Civil  Appeal  except  under  the  Act. 
The  expression  "  Ohief  Court "  in  Section  87  A 
of  Regulation  VII  of  1906  means  of  course  the  Court 
as  a  legal  body  and  not  the  collection  of  individual  Judges 
who  are  its  members.  The  jurisdiction  purporting  to  be  con- 
ferred by  the  Regulation  is  moreover  not  general  jurisdiction  or 
jurisdiction  over  a  specified  class  of  cases  concurrent  with 
that  of  the  Judicial  Commissioner  of  the  North-West  Frontier 
Province,  but  jurisdiction  over  particular  oases  on  the  happening 
of  a  certain  contingency  and  is  conferred  by  the  Act  of  the 
Judicial  Commissioner  and  is  dependent  on  his  pleasure  for 
as  I  read  Section  87  A  he  has  the  power  of  transfer  to  tho 
Chief  Court  even  if  an  Additional  Judicial  Commissioner  is 
appointed  by  the  Governor-General  in  Council. 

Clause  (2)  of  the  section  declares  that  when  an  Addi- 
tional Judicial  Commissioner  is  appointed,  he  shall  exercise, 
in  respect  of  the  cases  transferred  all  the  powers  of  the 
Judicial  Commissioner  under  the  Regulation,  but  there  is  no 
oarreipmding  olaasa  eoipjwdcia^  the  Ctiiaf   Gauct  tj  dispwa 
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of  snch  cases.  It  is  doubtful  therefore  whether  the  Ohief 
Court  would  in  ordinary  circumstances  be  held  to  have  the 
power  conferred  on  it  by  implication.  But  when  we  consider 
that  the  Court  is  absolutely  incompetent  to  try  any  Civil 
Appeal  not  arising  within  the  territories  of  the  Lieutenant- 
Governor  of  the  Punjab  for  the  time  being  and  that  its 
Constitutive  Act  cannot  be  affected  by  legislation  falling 
under  a  difiFerent  category  and  enacted  by  a  wholly  different 
authority,  the  doubt  appears,  in  my  opinion,  to  be  much 
enhanced. 

For  these  and  the  other  reasons  given  by  Mr.  Justice 
Rttttigan  1  concur  in  the  reply  he  proposes  to  give  on  the  ques- 
tion before  the  Full  Bench. 

Robertson,  J. — After  very  careful  consideration  and  at 
fiipt  some  doubt,  I  concur  in  the  view  expressed  by  my  brother 
Rattigan 

I3th  Nov,  1906.  Chit'iv,  J.— I   concur  in  the    judgment    of    my  brother 

Rattigan  and  in  the   reply  proposed  to  be  given  to  the  question 
before  us. 


No.  51. 

Before  Mr.  Justice  Johnstone  and  Mr.  Justice  Rattigan, 
HARJALLU  MAL,— (Defendant),— APPELLANT, 
Appbllatk  Sidb.    i  Versus 

NATHU  RAM,— (PuiNTiFF),— RESPONDENT. 

Civil  Appeal  No.  230  of  1905. 

Cuitom—Pre-eni'ption — Pre-emftion  of  existence  of  right  in  a  town  in 
rtavect  to  agricultural  land  assessed  to  land  revenue — Una,  Hoshiarpur 
Dittrict— Punjab  Laws  Act,  1872,  Sections  10,  11,  12. 

Held  that  the  custom  of  pre-emption  cannot  be  presumed  to  exist  in 
Una,  District  Hoshiarpur,  inasmuch  as  it  is  a  town  and  not  a  village,  and 
that  there  can  be  no  presumption  as  to  the  existence  of  a  custom  of  pre- 
emption in  a  town  even  in  respect  to  assessed  and  cultivated  land. 

Further  appeal  from  the  decree  of  Major  0.  G.  Beadon, 
Divisional  Judge,  Hoshiarpur  Division,  dated  I3th  February  1905. 

Shadi  Lai,  for  appellant. 

SbelvertoD,  for  respondent. 
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The  facta  of  this  case  appear  from  the  following  judgment  :  — 

Johnstone,  J. — In  this  case  it  appears  that  Hira  Singh  and  9^^  Jany.  1907. 
Mnssamraat  Galab  Devi  sold  14  Ttanals  of  land  to  Harjallu  Mai 
for  Rs.  620.  Nathu  Ram  has  sued  for  pre-emption.  The  land  is 
within  the  limits  of  Una  Municipality  in  the  Hoshiarpur  District. 
It  is  agricultural,  i.e.,  calturable  land  and  is  assessed  to  land 
revenue.  Nathu  Ram  claims  on  the  ground  that  the  custom  of 
pre-emption  prevails,  and  that  his  rights  are  superior  to  the 
vendee's.  Other  questions  also  arose  in  the  first  Court,  such  as 
the  application  of  the  Punjab  Alienation  of  Land  Act ;  and  in  the 
end  the  first  Court,  assuming  that  the  custom  of  pre-emption  did 
prevail,  held  that  vendee,  inasmuch  as,  in  the  opinion  of  the 
Court,  he  did,  at  time  of  sale  in  suit,  own  agricultural  land  in 
Dna,  was  as  much  a  proprietor  in  Una  as  plaintifE  and  so 
dismiss  ed  the  suit,  saying  the  right  of  vendee  was  as  good  as 
the  right  of  plaintiff. 

The  learned  Divisional  Judge,  also  assuming  that  the 
custom  of  pre-emption  must  be  presumed  to  exist,  inasmuch  as 
the  land  is  agricultural  land,  found  that  at  date  of  sale  in  suit 
the  vendee  was  not  a  proprietor  of  agricultural  land  in  Una. 
He  therefore  found  for  plaintiff  on  the  main  question  and  going 
into  the  questions  of  price  and  market  value,  finally  gave 
plaintiff  a  decree  conditional  on  payment  of  Rs.  250-4-0  down, 
the  land  being  subject  to  a  mortgage  of  Rs.  369-12-0  in  addition, 
total  Rs.  620. 

Vendee  defendant  has  appealed,  and  the  learned  Judge 
before  whom  the  case  came  in  Chambers  has  referred  it  to  a 
Division  Bench. 

The  first  question  is  whether  in  such  a  place  as  Una  the 
custom  of  pre-emption  should  be  presumed  to  exist.  The  distinc- 
tion drawn  in  the  Punjab  Laws  Act,  1872,  in  this  connection  is  not 
between  agricultural  land  and  non- agricultural  land  but  between 
land  '*  in  a  village."  and  land  "  in  a  town  ".  This  seems  to  have 
been  lost  sight  of  in  the  Courts  below.  Even  as  regards  sites  in 
the  ahadi  of  a  "  village"  the  custom  of  pre-emption  is  presumed  to 
sxist:  cf.  meaning  of  "  land"  in  pre-emption  sections  of  Punjab 
Liaws  Act,  as  explained  in  Haidar  and  others  v.  Ishivar  Das  and 
others  (^).  Equally  in  a  "  town,"  even  as  regards  assessed  and 
iultivated  land  the  custom  is  not  to  be  presumed,  but  must 
)9  proved. 
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Una  became  a  Muuicipality  in  1874.  It  seems  always  to 
have  had  between  4,000  and  5,000  inhabitants.  We  are  told  by 
Mr.  Shelverton,  and  this  has  not  been  denied,  that  there  is  in 
Una,  though  not  within  the  limits  of  the  Municipahty,  an  area 
of  some  700  ghumaos  of  agricultural  land  assessed  to  land 
revenue.  There  is  a  description  of  the  place  with  an  account  of 
its  history  in  the  Revised  (1904)  Gazetteer  of  the  Hoshiarpur 
District,  of  the  facts  stated  in  which  we  may,  I  think,  take 
judicial  notice,  see  pages  24,  63,  227,  and  228.  It  was  founded 
by  the  great-great-grandfather  of  the  present  Bedi.  The 
writer  of  the  Gazetteer  calls  it  a  "town  "  and  says,  it  has  one 
main  street  of  shops,  mostly  built  of  masonry,  the  remaining 
bouses  being  chiefly  of  mud.  "  A  fine  flight  of  stone  steps  leads 
"  down  to  a  stream  on  the  east.  Una  used  to  be  the  emporium 
"  for  the  hills  of  all  articles  of  commerce  :  now,  however,  much  of 
"  the  trafiSc  passes  through  the  town  without  breaking  bulk." 
The  cause  of  this  'is  said  to  be  the  increase  of  shops  in  the  hills 
and  the  practice  of  dealing  direct  with  Amritsar. 

I  know  of  no  definition  of  "  town  "  as  opposed  to  *'  village  " ; 
but  I  am  inclined  to  call  Una  a  town.  Mr.  Shelverton  suggests 
that  it  was  a  village  once,  and  that  it  is  for  the  other  side  to 
show  how  and  at  what  stage  it  became  a  town.  In  my  opinion 
it  was  certainly  already  a  town  when  it  was  an  emporium  for 
the  trade  of  the  hills  years  ago ;  and  I  cannot  see  that  it  has 
ceased  to  be  a  town  because  trade  or  certain  kinds  of  trade  may 
have  diminished  in  volume,  especially  as  the  population  has  kept 
up  (it  is  now  4,746)  see  page  24  of  Gazetter  and  evidently  a  larga 
part  of  the  population  is  non-agricultural. 

The  custom  of  pre-emption  must  therefore  be  proved  to  exist, 
if  plaintiff  is  to  have  his  decree.  But  it  has  not  been  proved 
to  exist.  Indeed,  everything  is  against  the  allegation  that  it 
exists.  The  sales  of  land  have  been  very  numerous — over  50 
admittedly — there  are  said  to  have  been  only  two  pre-emption 
suits,  and  not  a  single  suit  has  been  successfully  brought  with 
regard  to  land  within  municipal  limits;  and  as  far  back  as  1873, 
in  a  suit,  Janyi  v.  Mussammat  Ram  Devi,  decided  on  9th 
June  1873  by  the  Deputy  Commissioner  (also,  no  doubt,  District 
Judge)  of  the  District,  it  was  stated  that  no  custom  of  pre-emp- 
tion exists  in  Una. 

I  might  also  point  out  that,  inasmuch  as  vendee  defendant 
owns  houses  in  Una  uith  their  sites  ^iuce  1872  and  1873  as  see 
deed  of   sale  and  auction  certificate  on  the  file  and  inasmnch  as 
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•'  land  "  in  the  pre-emption  law  of  1872  means  land  in  the  diction- 
ary sense  (Haidar  and  others  v.  Ishxtar  Das  and  others  (*)  ; 
defendant  vendee  is  in  as  good  a  position  as  regards  pre-emption 
in  Una  as  plaintiff,  even  if  we  take  it  that  Una  is  a  village  and 
that  the  custom  of  pre-emption  prevails.  I  agree  with  the  learned 
Divisiunal  Judge  that  defendant  vendee  was  not  owner  of 
agricultural  laud  in  Una  when  the  sale  in  suit  was  effected  ;  but 
he  was  owner  of  "  land. "  It  is  not,  however,  necessary  to 
insist  upon  this. 

Mr.  Shadi  Lai  has  referred  us  to  the  peculiar  and  special 
cases  of  Jahan-numa,  a  suburb  of  Delhi,  Ankar  Lai  v.  Bavj 
Nath  (*)  and  Karam  Ilahi  v.  Bahna  Mai  (')  ;  of  Ludhiaua 
Kadir  Balchsh  v.  Ghulam  (*)  ;  of  Jullnudur  (Civil  Appeal  902  of 
1905)  and  so  forth;  but  it  is  unnecessary  to  consider  them. 

I  would  accept  the  appeal  on  the  grounds  that  Una  is  a 
townj  the  custom  of  pre-emption  cannot  be  presumed  to  prevail 
in  it,  and  that  no  such  custom  has  been  proved  ;  and  I  would 
dismiss  plaintiff's  suit  with  costs  throughout.  Civil  Revision 
457  of  1905,  heard  along  with  this,  succeeds  on  exactly  the 
same  ground. 

Rattigan,  J. — I  agree.  The  judgment  in  Ishwar  Das  v.  9^^  Jany.  1907. 
Duni  Chand  (^)  is  a  further  authority,  in  support  of  the  view 
taken  in  Haidar  and  others  v.  Ishwar  Das  and  others  as  to  the 
meanings  of  "land"  and  "  landowner "  in  Section  12  of  the 
Punjab  Laws  Act.  The  appeal  is  accepted  and  plaintiff's  suit 
dismissed  with  costs  throughout. 

Appeal  allowed. 


No.  52 

Before  Mr.  Justice  Johnstone  and  Mr.  Justice  Rattigan. 

SOH AN  SINGH,- (Defendant),— PETITIONER, 

Versus 

JAHANDAD  KHAN,-(Plaintiff),-RESPONDENT. 

Miscellaneous  No.  188  of  1906. 

Appeal  to  Privy  Council — Appeal  from  an  order  of  remand — Final 
decree— Civil  Procedure  Code,  1882,  Section  595. 

Held,  that  an  order  under  Section  562  of  the  Code  of  Civil  Procedure 
remanding  a   case   to   be   tried   on    merits   ia    rot   a  final  decree   within 
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C)  '^2  P.  B.,  1906.  (•)  21  P.  B.,  1900. 

(»)  103  P.  R.,  1889.  (*)  74  P.  B.,  18&7. 

(»)  27  P.  B.,  1907. 
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the  meaning  of  clause  (a)  of  Section  595  and   therefore  no  appeal  lies  from 
Bucb  an  order  to  the  Privy  Council. 

Tetley  v.  Jai  Shrnkar  O),  Habih-fin-niasa  v.  Munawa>'-un-nissa  (*),  Aben 
Sha  Sahit  Ali.y.  Cassirao  Baba  Sahib  Holkar  {-),  and  Mahant  Ishvargar 
Budhgar  v.  Candasama  Amar  Singh  (*),  followed. 

Sayad  Mazhar  Eussain  v.  Mussammat  Bodha  Bibi  ('),  distinguished. 

Application  for  leave  to  appeal  to  the  Privy  Council  from  a  decree  of 
the  Chief  Court  of  the  Punjab,  dated  27ih  Hehncary  1906. 

Ishwar  Das,  for  petitioner. 

M.  S.  Bhagat,  for  respondent. 

The  jadfsrment  of  the  Court  was  delivered  by 

Ibth  Fehy.  1907.  Johnstone,  J. — This  is  an  applioation  for  leave  to  appeal  to 

the  Privy  Counoil,  such  an  application  can  only  be  granted 
if  it  falls  under  one  of  the  clauses  of  Section  595,  Civil 
Pfoce,dare  Code.  In  this  case  this  Court,  holding  that  the  Court 
below  had  decided  the  suit  on  a  preliminary  point  (viz., 
locus  standi),  reversed  the  finding  on  that  point  as  erroneous 
and  passed  an  order  of  remand  under  Section  5<32,  Civil 
Procedure  Code.  The  "  value  "  here  is  sofficientto  warrant 
an  appeal  under  clause  (a)  of  Section  595  read  with  Section  596  ; 
and  the  real  question  therefore  is  whether  the  order  passed  by 
us  can  be  said  to  be  a  final  decree,  see  Section  595,  clause  (a). 
Mr.  M.  S.  Bhagat  on  beh'ilf  of  plaintiff  urges  that  it  is  not  a 
final  decree.  It  is  certainly  a  "  decree  "  for  the  purposes  of 
(Chapter  XLV  of  the  Code— see  Section  594  ;  but  we  hesitate  to 
call  it  a  final  decree.  It  does  not  dispose  of  the  case ;  and  in 
Tetley  V.  Jai  Sharikar  (_^),  Habib-un-nissa  v.  Munatcar-un-nissa  (*), 
Aben  8ha  Sabit  Ali  v.  Cassirao  Baha  Sahib  Holkar  {^),  and 
Mahant  Ishvargar  Budhgar  v.  Candasama  Amar  Singh  (*),  such 
an  order  has  been  treated  and  spoken  of  as  little  more  than 
an  interlocutory  order.  In  Sayid  Mazhar  Eussain  v.  Mussammat 
Bodha  Bihi  (°),  an  appeal  to  the  Privy  Council  was  allowed 
against  a  remand  order  under  Section  562,  Civil  Procedure 
Code  ;  but  this  was  because  it  was  found  that  the  order 
really  disposed  of  the  whole  case  and  that  the  remand  should 
not  have  been  so  made.  If  the  final  decision  is  against 
petitioners  in  this  country  they  can  still,  in  appealing  to 
the   Privy   Council,   ask   that  tribunal,   to  take  up  the  question 

(»)  I.  t.  B„  t  All,,  726.  (•)  /.  L.  R.,  VI  Bom.,  260. 

-      (•)  /.  L.  R.,  XXr  All.t  629.  (♦)  /.  L.  n.,  VUl  Bom.,  SIS, 

(»)  Z.  L,  B.,  Xril  All.,  112. 
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of  locus  standi,  which  alone  has  so  far  been  decided  against 
them.  Therefore,  we  also  think  that  we  shoald  not  grant 
a  certificate  ander  clause  (c),  inasmuch  as  petitioners  have 
in  our  opinion  anotlier  remedy  much  more  convenient  for 
all  parties,  and  farther  because  they  may  succeed  in  their 
case  on  the  merit",  in  this  country,  in  which  circumstances 
an  appeal  now  upon  our  order  would  be  a  mere  waste  of 
money. 

Petition  refused  with  costs. 

Application  dismissed. 


No.  53- 

Before  Mr.  .Justice  Reid. 

SHAHABAL  SI! AH  AND  OTHERS, -(Defendants),— 
APPELLANTS, 

Versus 
GANESH  DAS  AND  ANOTHER,— (Plaintiffs),— 
RESPONDENTS. 
.    Civil  Appeal  No.  1018  of  1904. 

Abandonment  of  land — Suit   to   recover  possession— Absentee— Adverse 
pof»essio7i. 

Held,  that  mere  non-occnpation  and  non-cultivation  of  uncalturable 
land  for  a  long  period  does  not,  in  the  absence  of  a  motive  or  evidence 
of  intention  to  abandon  or  of  adverse  poRsession  for  the  statutory 
period,  cons'/itute  abandonment. 

Further  appeal  from  the  decree  of  W,  A.  Harris,  Esquire, 
Divisional  Judge,  Shahptir  Division,  dated  9th  August  1904. 

Muhammad  Shaft,  for  appellants. 

Pestonji  Dadabhai  and  Nanak  Chand,  for  lespondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Reid,  J.— The  facts  are  stated  in  the  judgments  of  the 
Conrts  below  : — 

1  see  no  reason  for   interference.     The   vendor's   father,  (jful 

Shah,   certainly   acquired   the  land    in  suit   on  a  compromise  of 

tiie   suit  between     him    and   Ghulam   Shah,  ancestor    of  the 

appellants   in  1855,   and  in    1856  it    was   consequently    entered 

in  the  name  of  Gul  Shah  at  settlement. 

In  1874,  in  the  course   of   a  suit  between   Gul   Shah  and 
Jiudwada,    father  of  the  appellants,  Jindwada   stated  that  Gal 


Appbllatb  Sidi. 
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Shah  had  no  land  except  that  now  in  suit,  and  neither  GuI 
S  hah  nor  his  son,  the  vendor,  expressly  abandoned  the  land,  or 
dis3ontin  ued  possession  12  years  before  suit. 

Counsel  for  the  appellants  relied  on  llahi  Bakhsh  v.  Shamas- 
ud-din  (1)  and  Mohtma  Ghander  Mazoomdar  v.  Mahesh 
Ghandar  Neoghi  (^).  In  the  latter  case  their  Lordships  of  the 
Privy  Council  held  that  plaintiffs  in  a  suit  for  possession,  based 
on  their  title,  had  to  prove  their  possession  within  12  years  of 
suit ;  and  in  the  former  case  it  was  held  that  a  claimant,  the  sole 
recognization  of  whose  rights  was  the  record  of  his  father's  name 
in  a  list  of  absconders  attached  to  paragraph  8  of  the  record  of 
rights  in  1854,  had  failed  to  establish  the  discontinuance  of  his 
possession.  The  suit  was  instituted  in  November  1890.  Neither 
of  these  authorities  helps  the  appellants. 

It  is  admitted  that  the  land  in  suit  was  not  assessed  to 
Government  revenue,  and  the  owners  consequently  did  not 
abandon  it  to  evade  payment  of  revenue.  In  the  absence  of 
motive  for  abandonment,  and  of  evidence  of  intention  to 
abandon  or  of  adverse  possession  of  the  appellants  for  the 
statutory  period,  the  suit  is  not  barred  by  Article  142  or 
Article  144  of  the  Limitation  Act,  and  the  record  does  not 
contain  any  satisfactory  evidence  of  such  motive  or  intention  or 
adverse  possession.  Failure  to  cultivate  unculturable  land  does 
not  constitute  abandonment.  Ramzan  Alt  v.  Basharat  AU  (^),  and 
very  little,  if  any,  of  the  land  was  culturable.  As  pointed  out 
by  the  lower  Appellate  Court,  mutation  was  effected  in  favour  of 
the  vendor. m  1901,  on  his  father's  death,  after  the  appel- 
lant Shabal^!9ih''-had  been  asked  what  the  facts  were,  and 
this  was  after  the  vendor  had  been  recorded  as  an  absentee 
and  the  appella/^ts  had  been  recorded  as  in  possession  dur- 
ing the  settlement  of  1901-02.  The  suit  was  instituted 
in  1902. 

In  my  opinion  neither  the  vendor  nor  his  father  abandoned 
the  land  in  suit  and  neither  of  them  discontinued  posaession  or 
were  ousted  twelve  years  before  suit. 

The  appeal   fails  and   is   dismissed  with   costs. 

Appeal  dismissed. 


(1)  109  P.  fi.,  1892.  (2)  /.  L,  B.,  XVI  Gale,  47H,  P.  Q 

C»;1105  P.  R.,  1901. 
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No.  54. 

Before  Mr.  Justice  Robertson. 

SUNDAR  SINGH,--(Plaintiff),— APPELLANT, 

Versus  ^  Appellate  Side. 

MEHR  SINGH,— (Defendant),— RESPONDENT. 

Civil  Appeal  No.  1298  of  1906. 

Custom — Pre-emption— Pre-emption  on  sale  of  shops — Katra  Ramgarhian, 
Amritsar  city — Punjab  Laws  Act,  1872,  Section  11. 

Held,  that  the  custom  of  pre-emption  in  respect  of  sale  of  shops  by 
reason  of  vicinage  in  Katra  Ramgarhian  of  the  city  of  Amritsar  has  not 
been  established. 

Further  appeal  from  the  decree  of  Captain  A.  A.  Irvine,  Additional 
Divisional  Judge,  Amritsar  Division,  dated  23rd  January  1906. 

Ram  Bhaj  Datta,  for  appellant. 

Sakh  Dial  and  Roushan  Lai,  for  respondent. 

ThQ  Judgment  of  the  learned  Judge  waa  as  follows  :  — 

KofeERTSON,  J.-  The  sole  question   for  decision    is,   does   the     ^th  Jany.  1907. 
right   of    pre-emption    obtain    as   regards   shops   in    the    Katra 
Ramgarhian  of  the  Amritsar  city  ? 

It  is  quite  clear  that  it  lay  upon  the  plaintiff  to  prove 
aflSrmatively  that  the  custom  does  obtain.  The  learned  Ad- 
ditional Divisional  Judge  has  held  that  the  evidence  offered  in 
proof  of  its  existence  is  insuflBcient. 

Proof  that  a  custom  exists  in  regard  to  houses  is  not  suffi- 
cient to  show  that  the  custom  exists  as  regards  shops.  The 
building,  which  it  is  sought  to  pre-empt  in  this  case,  is  a  shop 
pure  and  simple. 

There  is  one  instance  quoted  in  which   in  1899   the  Munsiff        '*^ 
2nd  class,  held  that  the  custom  of  pre-emption  did  exist  in  regard 
to  shops,  but  this  is  the  only  instance  in   regard  to    shops   pure 
and  simple. 

There  are  two  other  instances,  one  in  1882  and  one  in 
which  Mussammat  Ram  Kanr  was  plaintifF,  mentioned  by  the 
witnesses  in  which  the  right  of  pre-emption  was  successfully 
asserted  in  regard  to  tenements  which  were  partly  dwelling- 
houses  and  partly  shops. 

The  other  instance  relates  to  dwelling-houses  only. 
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No  evidence  was  offered  by  the  defendants  but  the  question 
is  -whether  or  not  the  plaintiff  has  succeeded  in  proving  conclu- 
sively that  the  custom  does  obtain. 

I  Agree  with  the  learned  Divisional  Judge  that   he  has  not, 
and  reject  the  appeal  with  costs. 

Appeal  dismissed. 


No.  55. 

Before  Mr.  Justice  Lai  Chand. 
CHIEAGHDlN,~(Pr,AiNTiFP),— APPELLANT, 
Versus 
NIZAM  DIN  AND  OTHERS,-(Defendants),— RESPONDENTS. 

Civil  Appeal  No.  741  of  1906. 
Bes  judicata — Suit  for  declaration    of  ownership    of  land  by 'purchase— 


Appelutb  Side. 


Dismissal  of  suit  on  merits—  Subsequent  suit  for  possession   hy  same  plaintiQ 
as  heir — Different  causes  of  action — Civil  Procedure  Code,  1882,  Section  13. 

Held,  that  the  dismissal  of  a  suit  for  a  declaration  that  the  plaintiff 
was  the  sole  owner  in  possession  of  certain  land  by  pnrchase  is  not 
res  jMciica fa  in  a  subsequent  suit  brought  for  the  possession  of  the  same 
property  on  the  ground  that  the  plaintiff  was  entitled  to  the  said  land  not 
as  an  owner  but  as  heir  and  adopted  son  of  the  last  male  owner  inasmach 
as  his  title  as  an  heir  being  an  inconsistent  claim  ccuild  not  have  formed 
an  alternative  ground  of  attack  in  the  former  suit  without  creating 
confusion. 

Although  a  party  is  bound  to  put  forward  all  grounds  of  attack  as  have 
reference  to  the  same  cause  of  action  but  where  several  independent 
grounds  are  available  to  him  he  is  not  bound  to  unite  them  all  in  one 
suit. 

Further  appeal  from  the  decree  of  J.  G.  M.  Eennie,  Esquire, 

Additional  Divisional  Judge,  Amritsar  Division,   dated 

iibth  May   1904. 

Oertel  and  Zia-ud-din,  for  appellant. 

Nabi  Bakhsh,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

25th  June  1906.  ^^^  Chand,  J.— The  lower   Courts   have  dismissed  this  suit 

as    barred   bj    Section    13,  Civil    Pioccdure   Code,  under    the 
following  circumstances. 

One  Kntba,  who  was  entered  in  the  revenue  papers  as  owner 
and  mortgagee  of  portions  of   the   land  in  suit,  died  childless  on 
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12Dh  Febraaiy  1903.     Matatloa  of.  names  having    beea   effected 
iu   defeadaata'  favDar   as    reversioners    of  Kafcbj,,  the    present 
pliiatitf  sued  the  present  dofealauto  jii  2Ua    Jaly   1903   for  a 
djoUrati)ii  that  h->  was   s  )Io   propr;'>,t)r   ia     pjssejsioa   of    the 
laud  euteied  iu  liutbi's  nam)  as   owuar.     Thj   salt    vv'as    baaed 
oil  the  faaadatioa  of  a  si'e  dooi,  ditcd  3nl  -Jaae  ISS7,  oa  which 
plaiatlti  relied  to  support  his  title.     The  defendant  pleidod  that 
Kutba  was  the  true  ownor,  and  that  the  sale  deed  relied  upon  by 
plaiutiff  to  support  his  title  was  caused  to    be   executed    benaiiii 
in  plaintiff's  favour  by  Kutba.     The  Court  held    that   the    sale 
deed  was  benami  and  that  Kutba  was  the  true  owner,  and  on  these 
findings  dismissed  plaintiff's  suit  on   25th    January     190-i.     On 
llth  February  1901  the  present   suit  was  instituted  by  plaintiff- 
appellant  for  possession  of  land  claimed  in  the  former  suit  and  for 
additional  7  kanals  and  17  marlas  held  by   Kutb  k  as  mortgagee 
alleging  his  title  to  recover  possession  as  heir  and  adopted   sou  of 
Kutba.     The  lower  Courts  have  dismissed  the  suit  as   barred  by 
Section  13,  Civil  Procedure  Code,  on  the  ground  that  the  plaintiff 
ought  to  have   included   his   claim   as   an    adopted  son   iu   the 
former  suit  as  au  alternative  claim.     I  am  unable  to  agree  with 
the  view  taken  by  the  lower  Courts.     It  appears  to  me  that    the 
lower   Courts   have   failed    to   notice   that   the    plaintiff   is    not 
now    litigating   under   the   same  title  as   in   the  former    suit. 
His     former   suit    was     based   on     an  allegation   that   he   was 
owner  of  the  land  thou  sued  for   by  reason    of   his   purchase   in 
1887,  and  he  produced  and  relied  upon  the  sale  deed,  dated   3rd 
June  1887,  as    the   foundation  for  his   title.     According  to   tho 
allegations  made  iu  tlie  former  suit  Kutba  never   owned  or    held 
the  laud  in  dispute.     On   the  other  hand,   in  the    present  suit, 
plaintiff   admits    Kutba's   title   and   claims    as   his   heir.     It   is 
inconceivable  how  under  the  circumstances  plaintiff   could    have 
included  such  inconsistent  claims  in  one  plaint  in  the  former  suit 
without  creating  confusion.     Moreover,  the  decree  passed   in  the 
former  suit  disposed  of  plaintiff's  title  as  then   set  up,  viz.,   that 
he    was    owner    of   the    land    by    purchase.     This   decision    by 
implication  decided  against  plaintiff  all   grounds  whether   urged 
or  not  by  which  he  might  or  ought  to  have  supported  his    claim 
as  owner  by  purchase.     But  the  decree  then  passed  could  by  no 
means  be  held  to  have  disposed  of  the  ground  or  title  now  alleged, 
viz.,  that  plaintiff"  was  entitled  to  recover  possession  not  as  owner 
in  spite  of  Kutba  but  as  his  heir  and  adopted  son.   Explanation  II 
to  Section  13  on  which  the  lower  Courts  and  respondents'  pleader 
have  relied  is  altogether  inapplicable  to  such  a  case.     Explanation 
II  mjiely  explains   a  mittjr  dirjciily   aad   subitaatixlly   iu   is3  i 
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in  a  suit,  bat  it  does  not  dispense  with  the  necessity  of  finding  in 
a  pa-ticaUr  cisa  th3  other  eqii illy  essential  reqairements  of 
the  section  snch  as  that  th,e  parties  were  litigating  under  the  samo 
title  and  that  the  matter  in  issue  was  finally  heard  nnd  decided. 
It  is  true  that  a  matter  which  was  not  alleged  but  might  and 
ought  to  have  been  alleged  would  not  ordinarily  be  exprepsly 
heard  and  decided  in  the  former  suit,  but  it  might  be  disposed  of 
by  implications,  i.e.,  the  gist  and  nature  of  the  decision  might  be 
such  as  to  include  by  implication  a  final  decision  of  that  matter. 
Any  how  Explanation  II  is  merely  an  explanation  of  a  part  of 
Section  13  and  cannot  be  treated  as  over-riding  or  dispensing 
with  the  other  equally  essential  provisions  of  the  section.  I 
therefore  hold  that  Section  13  is  not  applicable  to  the  present 
case.  The  view  I  take  is  supported  by  the  following 
authorities  : — 

Tala  Mai  and  others  v.  Maya  (^),  Ramasioami  Ayyar  v. 
Vythinatha  Ayyar  (■'^),  Veerana  Fillai  v.  Miithu  Kumara  Asary  ('■*), 
Woomesh  Gliaudra  Maitra  v.  Barada  Das  Maitra  (*),  and 
Kailash  Mondul  v.  Baroda  Sundari  Dasi  ('). 

For  the  respordents  reliance  was  placed  on  Eanhaya  Lai 
v.  Gharati  Lai  ("),  Badar  Din  v.  Bura  Mai  ('),  Banne  Shah  v. 
Kami  Ghand  (**),  Kesar  Singh  v.  Jaicand  Singh  (®),  Eaka  v. 
Bhola  (^°),  Pala  Mai  v.  Maya  (*  *),  Aefc  Muhammad  v.  Sattar 
Muhammad  (^  ^),  Zafaryah  Khan  v.  Fatteh  Bam  (^  ^),  Imam  Khan  j 
V.  Ayub  Khan  (^*),  Kamesivar  Pershad  v.  Ttajkumari  Buttan 
Koer  (**),  Dost  Muhammad  Khan  y.  Said  Betjam  C'),  and 
Pulandar  Singh  v.  Jicala  Singh  C),  but  they  are  inapplicable. 

(1)  KanhayaLal  v.  Gharati  Lai  ("),  distinctly  jtroceeded  ou 
the  ground  that  the  claim  in  each  suit  being  by  inheritance,  the 
plaintiffs  in  the  previous  suit  might  and  to  have  asserted  their 
title  as  collateral  failing  their  exclusive  title  as  grandsons.  m 

(2)  Badar  Din  v.  Bura  Mai  ('),  was  a  case  of  a  defendant 
held  bound  to  resist  the  claim  on  all  grounds  available  at  the 
time  and  his  case   was   held   distinguishable    from   a   plaiutifi's 


(»)  146  P.  B.,  1890.  (»)  142  P.  J?.,  1884. 

(«)  /.  L.  K,  IXVIMad  ,  7(50.  (  ")  96  P.  i?  ,  1881. 

(»)  /.  L.  B.,  XXVIl  Mad.,  102.  (^ ')  146  P.  B.,  1890. 

(*)  I.  L.  B.,  XXVIII  Calc,  17.  C^'')  63  P.  B.,  1896. 

(»)  I.  L  R.,  XXIV  Calc,  ?11.  (»»)  100  P.  B.,  1808. 

(•)      4  P.  B.,  1899.  ('  ♦)  /.  L.  B.,  XIX  All.,  517. 

(.')       4  P.  jB.,  1903.  (15)  I.  L.  B.,  IX  Calc,  79. 

(•)     39  P.  E„  1881.  (1  )  I,L.  B.,  XX  All.,  81. 
(»')  l.L.B.,XX  Aii.,^ie. 
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case  who   may  not  he  bm.Td  to  sue  for  relief  on  all  the  previous 
causes  of  action  which  he  may  claim  to  possess. 

(3)  Banne  Shih  v.  Kann  Ohanl  (')  was  a  simila'-  case 
where  defendant  failed  to  set  up  all  his  ple.xs  in  the  former 
suit  for  possession  which  was  decreed  and  defendant  was 
held  precluded  from  suing  to  recover  possession  of  the  same 
nropertv  on  n  q^round  which  wis  not  pleaded  by  him  in  the 
former  suit. 

(-t)  Kesar  Sinqh  v.  Jawand  Singh  (^)  proce3ded  on  the  same 
priuciplo  as  Saia/- Di/i  y.  Bura  Mai   (■^)  already  noted. 

(5)  Kaka  v.  Bhola  (*),  proceeded  on  the  ground  that 
the  (;laira  for  compensation  made  in  the  suit  was  a  condition 
precedent  to  ejectment  and  therefore  ought  to  have  been 
made  a  ground  of  attack  in  a  suit  to  contest  notice  of  ejectment. 

(6)  Pahi  Mai  v.  Maya  (*)  distinctly  laid  down  the 
principle  that  where  several  independent  grounds  of  action  are 
available  a  party  is  not  bound  to  unite  them  all  in  cue  suit 
though  he  is  bound  to  biiug  before  the  Courts  all  grounds 
of  attack  available  to  him  with  reference  to  the  title  which 
is  made  the  ground  of  action. 

(7)  Neh  Muhammad  v.  Sattar  Muhammad  {^).  Section  13, 
Explanation  II,  was  applied  on  the  ground  that  the  matter 
alleged  in  the  subsequent  suit  was  actually  decided  in  the 
previous   suit   against    the  plaintiff  though  not  raised  by  him. 

(8)  Zafaryah  Khan  v.  Fatteh  Ram  C )■  Vu\l  Bench  merely 
laid  down  that  Section  13  would  apply  if  the  material  issue 
m  both  suits  be  identical  although  the  subject-matter  may  be 
different. 

This  case  was  quoted  with  reference  to  claims  for  7  kauals 
17  marlas  held  by  Kutba  as  mortgagee,  but  is  wholly  inapplic- 
able as  the  material  issue  in  the  two  suits  is  entirely  different 
and  not  identical. 

(9)  Imam  Khun  v.  Ayub  Khan  (*)  is  more  to  the  point. 
Plaintiff      first      sued      for      possession      as      owner       which 


f)  39  P.  R.,  1881.  (M    146  P.  R.,  1890. 

(»)  142  P.  /?.,  1881.  (8)  63  P.  E.,  1S96. 

(*)  4  P.  R.,  1903.  (')  100  P.  R.,  1898,  F.  B. 

(*)  96  P.  R  ,  1881.  (•)  /.  L.  R.,  XIX  All.,  517. 
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failed  and  then  saed  for  possession  as  mortgagee  which  was 
held  barred  under  Section  13,  Explanation  II.  This  case, 
hovvorer,  wag  decided  with  rofereucij  (j  the  jadsfmeut  of 
their  Lordships  of  the  Privy  Oounjil  in  Kameswar  Pershad  v. 
Uajkumari  Rattan  Koer  (i)  whioli  as  pointed  out  in  Bama- 
sicami  Ayijar  v.  Vythinatlia  Ayyar  (^),  has  beon  misapprehend- 
ed and  misapplied  in  certain  cases.  I  am  inclined  to  believe 
that  it  was  misipplied  in  the  Allahabad  case  under  refer- 
ence. It  vv  u  appireably  ov)i'-l  ))lc3d  th  it  in  the  Privy 
Oou'iflil  Cti-?3  the  tible  uaierwiiiah  th  ^  plaiatilf  sael  in  the 
form  •:•  an  I  t!r)  =iabs3qieiit  suit  was  id-ntical  by  his  title 
as  a  ra3i'fcgig.)3.  He,  however,  omitted  in  the  former  suit 
to  urge  defendant's  pjrsjnal  liability  fjr  the  claim  on  a 
ground  which  lie  urged  in  the  subsequent  snit,  and  under 
the  circumstances  it  was  held  that  S.'ctioa  13,  Kxplauation 
IF,  applied  It  was  pointed  out  :  "  Wbero  matters  are  so 
*'  dissimilar  that,  tliair  unio't  might  lead  to  confusion,  the 
•' CO  ^.stniction  of  the  wjrd  '  ought '  wjali  boe  )mo  important; 
"  in  this  o>iSo  the  matters  were  th3  s am.;.  It  was  only  au 
"altoi native  way  of  seeking  to  impose  a  liability  and  therc- 
"fore-  ought  to  have  baen  made  a  ground  of  attack  in  the 
"  form3r  suit  and  therefore  that  it  should  bo  deemed  to  have 
"  bjon  a  mittei"  dirdcHy  aud  substantially  in  issue  in  the 
"  former  suit  aud  is  7-es  judicata  " 

It  is  obvious  that  this  judgment  is  altogether  inapplicable 
to  support  respondents  '  contention  in  the  present  case  aud  it  dot\ 
not  seem  to  me  to  support  the  view  taken  in  the  Allahabad  case 
under  reference  which  appears  further  to  bj  directly  opposed  to 
the  decision  in  Ramaswami's  case. 

(11,  &■  12).  Two  more  cases  Dost  Muhammad  Khan  v- 
Said  Begain  (^)  and  Pulaniar  Smgh  v.  Jwala  Singh  (*),  were 
relied  upon.  Both  these  cases  Were  of  omission  to  plead  a 
certain  grouod  in  djfencj  an  I  woto  analogous  to  Balar  Din  v, 
Bura  Mai  (')  already  explained. 

(12)  The  second  case  however  was  expressly  over-ruled 
by  Fill  Baach  jalg-naat  of  tha  saoia  High  Oourt  in  Ram 
Ghani  v.  D  irga  Prasal  («),  aad  is  moreover  opposed  to  the 
view    takan    in    Khxirati    v.    Akho    (')  where  it    was  held    that 


(M  /  L.  R.,XX  Calc,  19,  P.  G.       (*)  I.  L.  R.,  XX  All,  516. 
mi   L.B,XXFl  Mad.,  760.  (')  4  P.  R.,  1903. 

h)  I.  L  R.,  XX  Alt.,  81.  («)  /.  L.  R.,  XXf^l  All.,   61. 

(')  108  P.  jB.,  18S2, 
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the  snbseqaent  suit  for  pre-emption  by  the  same  plaintiff  who 
failed  to  set  aside  a  sale  as  a  reTcisioner  -rob  not  haired  tinder 
Section  13,  Explanation  II. 

Tt  is  thus  clear  that  none  of  the  cases  quoted  for  les^pondents 
support  the  view  taken  by  the  Jo^er  Courts  acd  ihe  single  case 
which  is  somewhat  analogous,  viz.,  Imam  Khan  v.  Ayuh  Khan  (^) 
proceeded,  I  verfuie  lo  think,  on  a  misapprehension  and 
misapplication  of  the  judgment  of  their  Lordships  of  the  Privy 
Council  in  Kameswar  Pershadw.  Bajkumari Bultan  Koer  {}). 

I  therefore  hold  that  the  suit  is  not  barred  under  Section  13, 
Civil  Procedure  Code, 

The  appeal  is  accepted  and  case  remanded  under  Section  562, 
'  ivil  Prrrcdure  Ccdo,  for  decisif n  on  the  merits.  The  Court 
fee  on  appeal  will  be  refunded  and  other  costs  will  be  costs  in 
the  cause. 

Appeal  allowed. 


No-  56. 

Before  Mr,  Justice  Johmtone  and  Mr.  Juf^tice   Rattigan. 

AJUDHIA  PERSHAD  AND  OTHERS,- (Defendants),— 
APPELLANTS, 

Versus 

AHSaN-ULLAH,-(Plaintipf),-RESPONDENT. 

Civil  Appeal  No.  902  of  1903. 

Pre-emjtion  — Purchase  money—  Good  foith—rvnjah  Laus  Act,  1872, 
Seciion  IG  (c). 

Held,  that  the  fact  that  the  consideration  for  a  transfer  of  property 
which  is  subject  to  right  of  pre-emptioE  consisted  of  old  debts  made  np 
largely  of  interest  is  not  in  its-elf  a  snflficient  reason  for  finding  that  the 
conBideration  entered  in  the  deed  of  sale  was  net  fixed  ia  good 
faith. 

In  such  a  case,  where  the  vender  owns  other  propeity  and  is  not 
insolveni,  and  there  hfts  evidently  been  a  ccntcious  adjustment  of  valne 
and  not  merely  a  wiping  out  of  debt  regardless  of  amount  in  exchange  for 
the  land,  there  is  no  natural  presumption  that  the  price  was  fixed  in  bad 
faith. 

O)  I.  L.  R„  XIX  All,  517.  (^)  I.  L.  B..  XX  Calc.  79. 


Appellate  Side. 
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Phumman    Mai  v.   Kema  (>)  and  Nanah    Chand  v.  Ram    Chand  (*) 
followed. 

Vir  Uhan  v.Matiu  S/ia/i(^>  considered  and  distinguished. 

Further   appeal  from  the  decree  of  Kozi  Muhammad  Aslom,  Divi- 
sional Judge,  Ferozepore  Divisiov,  dated  17th  Jime  1P03. 

Shah  Din  and  Ganpat  Rai,  for  appellants. 

Sheo  Narain,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

14//i  March  1906,  JoHNSTO^•E,  J. — This    is    a     pre-emption     suit,    tie    land 

sold  being  described  as  449  lighas  odd  hham  or  150  highas 
puJchta.  The  price  statei  in  the  deed  being  Rs.  4,000,  the 
first  Court  gave  plaintiff  a  decree  for  possessic-n  on  payment 
of  Rs.  3,800.  Tbe  plaintiff  having  appealed  for  a  reduction 
of  the  tigui-e  and  defendants  having  filed  cross-objections, 
the  learned  Divisional  Judge  rejected  the  latter  and,  accepting 
the  appeal,  reduced  the  price  to  be  paid  to  Rs.  1,621-14-0, 
making  a  calculation  on  the  basis  of  Rs.  10-13-0  per  higha 
pukhta,  which  was  apparently  the  average  rate  of  a 
number  of  sales  reported  by  the  Patwari  at  time  of 
settlement. 

Defendants,  vendees,  now  appeal  and  ask  this  Court  to  raise 
the  figure  again  to  Rs.  3,800. 

It  has  been  laid  down  over  and  over  again  that  before  a 
Court  proceeds  to  assess  market  value  in  pre-emption  cases 
and  to  call  upon  a  plaintiff  to  pay  that,  it  must  satisfy  itself 
that  the  price  stated  in  the  deed  was  cot  fixed  in 
good  faith.  Here  the  price  stated  in  the  deed  is  made 
up  of  Rs.  1,300  principal,  i.e.,  hard  cash,  plus  Rs.  2,700 
interest. 

Three  rulings  have  been  quoted  in  connection  with  this 
matter  of  the  assessment  of  price  to  be  paid  in  pre-emption 
cases,  viz.,  ih^lmma7l  Mai  v.  Kema  ('),  Vir  Bhun  v.  Matt 
Shah  C*),  and  NanaJc  Chand  v.  Bam  Chand  (*).  In  the  first  of 
these  cases  the  learned  Judges  said  that  the  law  of  pre-emption, 
though  it  does  operate  to  keep  down  the  price  of  property 
to  some  extent  by  hampering  transfers,  is  not  intended  to 
have   that   effect    but    merely    aims     at     protecting   the  prior 


u 


(')  75  P.  n.,  190J ,        (^)  68  P.  B.,  1902. 
(»)  77  P.  R.,  1901. 
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rights  of  parcliasa  o?  csi'taia  p3rsoa^  on  specific  grounds, 
and  as  it  sfcinds  canaofc  be  iaterpretfid  to  deprive  the  owner 
of  the  right  to  make  the  most  he  can  of  his  property,  and 
there  is  nothing  improper  to  demand  or  to  pay  a  price 
much  above  the  market  value.  Therefore,  they  continued,  in 
a  case  for  pre-omption,  where  the  price  entered  in  the  deed 
of  sale,  though  onsider.tbly  ab^ve  the  mar'^et  value,  was 
not  sh3WQ  to  be  fictitioa=!,  and  whare  there  was  no  proof 
nor  indication  that  any  portion  of  it  was  refunded  or  otherwise 
appropriate!  it  mast  bo  held  that  the  price  was  fixed  in  good 
faith.  lu  ifanik  Ghand  v.  Bim  Ghmd  (^),  the  above  ruling 
wai  quoted  and  geaerally  approved,  and  the  Division  Bench 
held  thit  t'le  law  of  pre-emption  does  not  allow  pre-emptor 
to  take  objection  to  a  price  actually  and  genuinely  paid  on 
the  ground  that  it  is  a  fancy  price,  the  market  value  being 
no  test  of  what  should  be  paid  by  a  pre-etnptor  until  the 
price  mentioned  in  the  deed  is  shewn  to  have  been  6xed  not 
in  good  faith.  It  was  also  held  that  the  motive  which  prompted 
a  vendee  to  pay  a  fancy  price  was  immaterial. 

In  Vir  Bhan  v.  Mattu  Shah  (2),  it  was  laid  down  that 
in  a  case  for  pre-emption,  where  the  transfer  was  in  satisfaction 
of  old  debts,  if  the  market  value  of  the  property  does  not 
appear  to  differ  very  materially  from  the  amount  of  the 
debts  due  by  the  vendor,  and  the  price  actually  paid  is  the 
cancellation  of  all  the  liabilities  mentioned  in  the  deed,  the  price 
so  paid  may  be  held  to  have  been  paid  in  good  faith  ;  but  that 
where  the  disparity  between  the  market  value  of  the  property 
and  the  sum  in  satisfaction  of  which  it  has  been  accepted  is 
very  great,  and  the  debtor  is  clearly  insolvent,  and  the  property 
was  practically  the  debtor's  only  asset,  the  market  value  of 
the  property  is  the  proper  test  of  what  the  pre-emptor  should 
pay. 

This  ruling  rather  turns  the  flank  of  the  law  than  actually 
grapples  with  the  difficult  question  of  the  meaning  of  the 
words  "good  faith  "  in  clause  (c),  Section  16,  Punjab  Laws 
Act,  but  the  case  is  so  different  from  the  present  one  in 
several  particulars  that  it  is  no  guide  for  us  here.  Here  the 
debt  up  toRs.  3,800  at  leasjt  is  genuine,  though  most  of  it  is 
interest.  Then  there  was  actually  a  mortgage  for  Rs.  2',000  in 
October  1892,  a  sum  larger  than  what  the  learned  Divisional 
Judge  has  allowed  as  the  proper  price.  The  land  is  not 
the  vendor's  only  asset   by  any  means  and  he  is  not  apparently 
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insolvent.  Nor  was  it  the  intention  to  wipe  off  all  vendor's 
liabilities  to  veniee,  for  the  item  of  Rs.  1,230  in  the  deed  is  only 
part  of  a  dacretal  sam  of  Rs.  1,803  and  the  remainder  Rs,  520, 
it  is  understood,  remaiuod  due.  Thas,  there  seems  to  have 
been  a  sort  of  adjustment  of  value  in  a  manner  to  suit  vendor  and 
vendee  and  not  a  wholesale  wiping  out  of  all  debts,  however 
much  they  might  be  in  exchange  for  the  land. 

In  these  circumstances  we  are  unable  to  see  wliere 
"bad  faith"  comes  in,  and  we  acoept  the  appeal  and,  settiug 
aside  the  decree  of  the  lower  Appellate  Court,  give  plaintiff 
a  decree  for  possession  by  pre-emption  on  piyment  of  Rs.  3,800  > 
as  directed  by  the  first  Court,  the  money  to  be  paid  within 
three  months.  On  default,  the  suit  to  stand  dismissed  with 
costs.  Otherwise  parties  to  bear  their  own  costs  in  the  first 
Court,  but  plaintiff  to  pay  veadee's  costs  in  Divisional  and  Chief 
Courts. 

Appeal  allowed. 


No-  57- 

Before  Mr.  Juatice  Beid,  Chief  Judge,  Mr.  Justice    Chatter] i, 

CLE.,  and  Mr.  Justice  Johnstone. 

RAJAB-UN-NISSA, -(Plaintiff),— APPELLANT, 

Appblutk  Sidb.     I  Versus 

HABIB  BAKHSH  AND  OTHERS,— (Disfenumts),— 
RESPONDENTS. 

Civil  Appeal  No.  854  of  1906. 

Kea  judicata— Matter  direct  J  ^    and   substantiaUy   in    iasue — Unnecessary 
finding  —Pro  fonna  dsfenda its— Civil  Procedure  Code,  1882,  Section  13. 

*A*  died  leaviag  four  sjns  aud  six  daughters}.  Uuo  of  the  four  soua 
brought  a  suit  impleading  all  hia  brothers  and  sisters  for  partitiou  ar.J 
posspssion  of  a  oue-fouith  share  in  the  deceased's  property,  first  by  enforce- 
ment of  an  award  against  his  brothers  aud  sisters,  the  latter  havinL;, 
acoording  to  his  contention,  conseutod  to  the  reference,  aud  failing  that 
for  partition  (a)  under  a  custom  by  which  daughters  Here  excluded  from 
inheritance,  and  (b;,  if  no  custom  was  proved,  in  accordance  with  the  per- 
sonal  law  of  the  parties.  The  Court  found  that  the  sons  were  bound  by 
the  awiird,  but  that  the  daughters  had  been  duped  into  signing  an  agree- 
ment consenting  to  the  reference  and  Wete  therefore  not  bound  by  the 
award.  It  then  took  up  the  question  of  the  rights  of  the  daughters  and 
came  to  the  conclusion  that  they  were  excluded  by  custom  and,  conse- 
quently, their  consent  to  the  reference  being  immaterial,  decreed   substanti- 

oil,,  in  an..r»rflunrta  urihh   f,hn  award. 
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No  declaration  aprainst  the  daughters  was  prayed  for  or  given  in  the 
decree.  No  part  of  the  property  in  diepnte  was  alleged  or  found  to  be  in  their 
possession  nor  were  they  rrqnired  by  the  decree  to  surrender  any.  Subse- 
quently four  out  of  the  six  dausrtters  instituted  separate  suits  for  possesnion 
by  partition  of  their  ebaree  of  the  estate  left  by  their  deceased  father  in 
accordance  with  Mnhammadnn  Law.  The  defence  pleaded  that  the  suit  was 
res yM^/cn/a  under  the  decree  in  the  previous  case,  inasmuch  as  it,  was 
thereby  found  that  daughters  were  excluded  by  custom  and  as  they  did  not 
nppeal  from  that  adjudication  it  had  become  final. 

BeJd  by  a  majority  (JoVnstone,  J.,  diseecting)  that  on  the  facts  as 
idund  the  suit  was  not  barred  either  under  Section  13  of  the  Code  of  Civil 
Procedure  or  on  the  general  principles  of  res  judicata,  the  ia^ue  relating  to 
flnnghters'  rights  in  the  former  judgment  being  unnecessary  for  the  decision 
of  the  case  on  t  he  ground  on  which  it  proceeded,  viz.,  the  award  being  binding 
on  the  brothers  who  had  all  the  property  in  snit  in  their  possession,  and  not 
being  raised  by  the  pleadings,  such  rights  not  being  in  question  in  the  claim 
npon  the  award,  bnt  by  the  Conrt  gratuitously  after  it  had  held  the  award 
to  be  binding  on  the  brothers  ;  and  that  the  finding  on  it  could  consequently 
not  be  pleaded  as  a  bar  to  the  present  suit. 

Heldf  also,  that  a  party  setting  up  a  plea  of  res  judicata  is  bound  to 
establish  it  and  the  court  competent  to  examine,  whether  the  point  was 
necessary  for  the  decision  of  the  case  upon  the  ground  upon  whfoh  the 
final  decision  ultimately  proceeded  and  was  directly  in  issue  in  the  former 
litigation^ 

Fird   appeal  from   the  decree   of  Maulvi   Muhammad   Hussain, 
District  Judge,  Delhi,  dated  26th  June  1901. 

Mnharamad  Sha6,  for  respondentfl. 

At  the  first  hearing  of  this  appeal  the  following  judgments 
were  delivered  :— 

Chatterji,  J.  — This  appeal  and  Civil  Appeals  Nos.  855  and  3rd  August  1905. 
958  of  1901  and  145  of  1902  are  intimately  connected  being 
claims  by  four  daughters  of  one  Malik  Karim  Bakhsh  for  their 
individual  shares  in  the  property  left  by  their  father  under 
Muhammad  an  Law.  The  plaints  and  pleadings  are  practically 
the  same  in  all  the  cases,  and  they  have  been  disposed  by  the 
District  Jndge  by  one  judgment.  T  propose  to  deal  with  them 
similarly  in   this  Court. 

The  plaintiff  appellant  in  this  appeal,  Mussammat  Rajab- 
un-nissa,   sued   in    forma  fauperi?     for  one-thirteenth   of    her 

father's  estate  substantially  on  the  following  allegations: 

That  Malik  Karim  Bakhsh  left  property  of  the  value  of 
Rfi.  86,000,  when  he  died  on  5th  March  1890,  and  that  defen- 
dants 1  to  7  are  in  poFsession.  That  owing  to  the  death  of 
Wali-nn-nissa,  one  of  Ihe  daughters  of  Karim  Bakhsh,  plaintiff 
was  entitled  to  a  thirteenth  share. 

That    defecdanis  1    to    7  decline  to  give  plaintiff  her  phare. 
She  tlerefore  claimed  her  shaie  of  the    rrmpri-ir    in    ^c.fc.r.A^^4^^> 
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possession  and  of  the  sale-proceeds  of  a  house  sold  by  the  defen- 
dants for  Rs.  10,000,  as  well  as  for  her  share  of  mesne  profits  and 
other  ancilliary  reliefs. 

The  three  other  plaintiffs  brought   exaclly  similar  claims. 

The  pleas  are  practically  the  same  except  ttat  Babib 
Bakhsb,  defendant,  alleged  that  the  share  of  Ihe  dfceaFcd  Wali- 
nn-nissa  was  inherited  by  him,  the  brother,  and  the  sisters  of 
the  whole  blood  of  the  deceased  and  not  by  RajaVnn-nissa. 
The  main  preliminary  plea,  however,  was  that  the  suit  is  res 
judicata  under  the  decree  of  the  District  Judge,  Delhi,  dated  30th 
June  1893,  in  a  previous  suit  brought  by  Rahman  Bakhsh,  defen- 
dant, against  the  other  sons  and  tho  daughters  of  Karim 
Bakhsh,  including  the  plaintiff.  In  that  suit  it  was  found  that 
daughters  do  not  succeed  to  the  property  of  their  father  accord- 
ing to  the  custom  of  the  family  and  the  plaintiffs  were  held 
entitled  to  nothing.  The  plaintiffs  did  not  appeal  from  that 
'  adjudication  which  has  therefore  become  final. 

This  preliminary  plea,  however,  was  urged  in  the  first 
instance  by  Rahman  Bakhsh,  vide  page  12  of  the  printed  lecoid. 
It  was  not  urged  by  Kadir  Bakhsh  and  Rahim  Bakhsh,  defend* 
ants,  whose  written  pleas  are  given  at  pages  13  and  16  of  the 
printed  record,  Habib  Bakhsh  raised  it,  see  page  19,  para.  6.  I 
shall  discuss  hereafter  whether  it  is  competent  to  the  last  defend- 
ant to  urge  the  objection. 

The  District  Judge  has  dismissed  the  suits  of  all  the  plain- 
tiffs on  the  ground  of  tes  judicata  against  all  the  defendants,  and 
this  is  the  sole  question  for  determination  in  all  the  fcor  appeals. 

In  order  to  properly  understand  the  bearings  of  this  ques- 
tion in  these  suits  it  is  necessary  to  go  carefully  into  the  history 
of  the  former  case.  A  resume  of  the  facts  of  that  case  is  given 
iu  Mussammat  Fakhar-un-nissa  v.  Mahk  Bahim  Bakhsh  (*), 
pages  98 — 101,  and  as  it  is  essential  to  recapitulate  them  ii.  some 
detail  for  the  proper  elucidations  of  the  points  raised  in  the 
arguments  of  counsel  I  make  the  following  extracts  from  that 
judgment  :— 

«'  Malik  Karim  Bakhsh  of  Sabzi  Mandi,  one  of  the  suburbs 
"  of  Delhi,  died  on  5th  Msrch  1890,  havirg  a  large  property  in 
"  land,  houses  and  moveables  and  the  following  descendants  : — 

'*  (1)  By  his  first  wife  Mufsanmat  Faiz  Bi,  three  sons 
Rahim  Bakhsh,  Rahman  Bakhsh  and  Kadir  Bakhsh,  and  two 
"  daughters  Mossammats  Diljan  and  Najam-un-nissa. 

C)  23  P.  B.,  1897. 
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"  (2)  By  his  second  wife  Musparomaj  Khanam,  one  son 
"  Ha  bib  Bakhsh  and  four  daughters  Mussammat  Alabandi, 
"  Shams-UD-nissa,  Wali-un-nissa  and  Fakhr-un-nissa. 

"  Just  before  bis  death  Kaiim  Bakbth  is  said  to  have 
"  appointed  (tie  /ziz  Din,  nibiirffcr,  to  divide  bis  property 
"  among  his  sons,  to  fix  reasoLable  amounts  of  maintenance  for 
"  bis  daughters  in  case  of  necessity,  vide  documents  P.  Ill  and 
"  P.  JV,  dated  the  15tb  and  16th  January  1890,  respectively, 
"(pages  218  and  220  of  tie  printed  recoid).  The  former  is 
"  witnessed  by  all  the  four  sons,  and  simply  directs  the  division 
"  of  the  property  among  them.  The  latter  is  a  sort  of  post- 
"  script  to  it  and  recites  that  by  the  custom  of  the  family  of  the 
"  executant  his  daughters  are  excluded  from  sharing  in  his 
"  property,  and  requests  the  arbitrator  to  provide  a  suitable 
"  scale  of  maintenance  for  them  should  they  ever  be  in  need 
"  thereof.  It  must  be  stated  here  that  the  genuineness  of  these 
*'  exhibits  is  disputed  by  the  present  appellant,  but  this  question 
'*  will  be  discussed  in  its  proper  place.  There  is  another  agree- 
"  ment,  dated  25th  March  1890,  printed  at  page  218  of  the 
*'  record,  which  purports  to  have  been  executed  by  all  the 
"  daughters,  reciting  the  fact  of  the  reference  to  arbitration 
"  for  division  of  their  father's  property  among  their  four  bro- 
"  thers,  and  agreeing  to  the  arbitrator's  fixing  proper  mainten- 
"  ances  for  themselves  according  to  family  custom.  The  genuine- 
"  ness  and  validity  of  this  document  is  also  contested  and  forms 
"  two  of  the  main  points  frr  drcisicn  in  this  cafe.  There  is  one 
"  other  agreement  which  leqniree  to  be  mentioned  here,  viz., 
"  that  printed  at  page  216  of  the  printed  record  which  was 
"  executed  by  the  sens.  It  is  dated  the  13th  March  1890,  and 
"  by  it  the  sons  ratified  the  act  of  their  father  referring  the 
"  division  of  his  property  to  the  decision  of  the  arbitrator  Aziz 
"  Din,  and  it  is  upon  this  agreement  that  the  latter  has  professed 
"  to  act. 

"  The  arbitrator  gave  his  award  on  28th  AJarch  1890,  and 
"  shortly  after  Rahim  Bathsh,  one  of  the  sens,  put  in  an 
'•  application  under  Section  526,  Civil  Procedure  Code,  to  have 
"  it  filed  and  a  decree  given  in  accordance  therewith  in  the 
"Court  of  the  DiMiict  .Judge  of  Delhi.  The  issue  of  Karim 
"  Bakhsh  by  his  first  wife  accepted  the  award,  but  the  children 
"  of  the  second  di.tpnted  it,  and  the  daughteis  denied  having 
"  made  the  reference  at  all.  The  District  Judge,  Mr.  Clifford. 
"  found  that  the  last  named  defendants  had  executed  but  had 
"   not  given   their    free  consent  to  the   agreement,   dated  25th 
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"  March    1890,    and   that     the   award   was  in     consequence   not 
"  binding  on  thfm.     He  therefore  difmipsed  the  application. 

"  On  2l8t  March  1892  Mah'k  Rahman  Ba]?hsh,  one  of  the 
"sonsof  Karim  Baklieh,  by  hip  firsf  wifo,  intiittiffd  a  Fnit  in 
"  the  District  Conrt  of  Delhi,  olaiminp  division  of  the  f  atcrnal 
"  property  in  terms  of  the  award,  hut  failing  this,  in  accordance 
"  with  Mnhammadan  Law.  The  plaint,  after  reciting  all  the 
"facts,  stated  (paia;  8)  that  by  the  custrm  of  the  family  to 
"  which  the  late  fnther  of  patties  refcncd,  the  plaintiff  is  entitled 
"  to  one-fonrth  share  of  the  entire  estate,  hut  if  the  daughters 
"  are  entitled  to  share  according  to  Mnhamraadan  Law,  then 
"plaintiff  is  entitled  to  two  out  of  fourteen  shares  and 
"wound  up  by  asking  for  the  following  reliefs  Cp"ra'  10); 
"  that  it  be  declared  — 

"(a)   Whether    all   the   paities    to  tie   suit     aie    hcurd 

"by   the   award.     Tf  not,    are   any    so   bonnd ;  if 

"  so,  who? 
"  (fc)  If    the    award   is   to    be     hinding     on    none,     then 

"  for     a     decision     as     to     whether  the    parties 

"  are   governed   by    custcni   or    by  Muharomadan 

"  Law  ? 

"  (o)  If    it    be   decided   that   sliara  has   to    be   followed 

"and    daughters    entitled    to  a  share,  then  all  the 

"  estate  he  divided  among    all    the   sharers,  and 

"  plaintiff    be     given    his     one-seventh    share    by 

"partition  and  possession,  etc.,  etc. 

"On     13th     April    1892,     the     present     plaintiff-appellant 

"sued    for    paitition    and     possession     of     her     one-fourteenth 

"  share    according  to    Muhammadan    Law   and    the     custom   of 

"the    tribe,    and    for    an   account  of   the   income   and  expend  i- 

"  tnre    of  the  estate  since  her  father's  death. 

"The  pleas  of  Rahim  Bakbsh  and  Qadir  Bakhsh  were 
"  substantially  the  same  in  both  cases  and  they  admitted 
'*  that  by  family  custom  plaintiff,  Rahman  Bakhsh,  was 
"  entitled  to  one-fourth  of  the  paternal  estate,  but  denied 
"  that  daughters  were  entitled  to  anything  besides  main- 
"  tenanco. 

"Malik  Habib  Bakbsh  pleaded,  in  the  present  suit,  that 
"  certain  properties,  viz.,  Matiza  Koreni  and  Sirdarakhti  of 
"  the  Ghazi-ud-din  garden  were  his  exclusive  property  under 
"  gifts  made  by  his  father,  and  were  not  liable  to  partition,  that 
"  with  the  exception   of    one   house    occupied   by    him   as  his 
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"  residence  ha  had  no  auc^st.-il  prop.-rty  m  his  possession,  that 
"RihltnBiklnbatid  Kaiir  B.ikhsh  held  the  whole  and  were 
"aloaa  ajjoa  it  iblc,  thit  the  tnaterials  of  two  shops  belonged  to 
"  him  and  that  he  had  never  objoctad,  nor  did  now  object,  to 
"  give  plaintiff  her  share  under  Mahammadan  Law.  The  above 
"  is  the  substance  of  two  written  statements  filed  by  him  on  the 
"  2l8t  April  and  the  21st  May  1892,  respectively.  His  pleas  in 
"  Rahman  Bakhsh's  suit  were  easentially  the  same. 

"  Mussammats  AUbaudi,  Shams-un-nissa  and  Wali-an-nissa, 
own  sisters  of  the    plaintiff,   admitted    her   claim    and    set    np 
•   thjir   Off  a    rights    ia    reply    to  Rahim  Bakhsh's   claim,    and 
"  plaintiff  also  did  the  same  in  that  suit. 

'•  Muisammits  UiljiQ  and  Xajam-an-nissa  did  not  defend 
'■  either  suit,  and  pi'oceodingn  against  them  were    ex  parte. 

"  B;th  saibi  wjre  tried  togdtUor,  and  by  consent,  the  evi- 
'"  ddQje  taken  in  th)  pfjceeiiags  auder  Section  525,  Civil 
"  Procedure  Code,  was  treated  as  evidence  in  them." 

The  District  Judge  drew  ten  issues  of  which  the  following 
alone  are  important  for  purposes  of  the  present  appeals. 

2.  Was  Aziz-ud-din  duly  appointed  to  arbitrate  the 
dispute  between  the  parties  ? 

3.  And  if  so,  is  the  award,  dated  the  28th  March  1890, 
by  him  binding  on  all  the  parties  to  the  suit  and  to  what 
extent  ? 

4:.  If  not,  what  is  the  rule  of  inheritance  among  them,  that 
is,  whether  shara  or  custom' 

5.  If  custom,  what  are  the  daughters  entitled  to  under 
the  same  ? 

He  found  ou  issues  2  and  8  thit  the  sous  of  Karim  Bakhsh 
had  duly  appointed  Ai;iz-ui-din  arbitrator  under  deed,  dated 
I3th  March  1890,  but  that  the  daughters  had  been  duped  to 
sign  an  agreement  of  a  similar  purport,  dated  25th  March 
1890,  and  that  the  agreement  and  the  award  were  not  in  con- 
sequence binding  on  them. 

He  then  went  ou  to  say  "  there  are  some  awards  in  which 
'*  those  who  executed  the  agreement  referring  to  arbitration  can 
"  be  bound  by  the  award,  but  this  is  an  award  which,  if  the 
"  daughters  are  entitled  to  succeed  in  accordance  with  Muham- 
"  madan  Law  in  the  property  can  be  binding  on  all  or  none". 
These  words  are  important  to  be  borne  in  mind  for  they 
contain  to  my  mind  the  main  foundation  for  coute/ition  of 
res  judicata  advanced  in  this  cas  e. 
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He  foaad  on  issue  4  that  the  parties  were  Araius  aud 
govoraed  by  castom  by  which  daughters  wore  excluded  from 
iaheritence,  and  on  issu^  5  that  thjy  ai'o  eutitloJ  tu  suitiblu 
maintenance  accor-ding  to  the  custom  of  the  family.  He  thtsu 
went  back  to  issue  3  and  held  that  as  the  daughters  had  no 
claim  and  the  estate  was  to  be  divided  among  the  sous,  they 
were  bound  by  the  award  of  the  arbitrator  appointed  by  them. 
He  dividad  the  pfperty  in  terms  of  the  award  among  the  four 
sons  and  three  items  of  moveable  property  of  the  value  of  Rs.  206 
omitted  from  the  award  equally  among  them. 

The  sons  were  satisfied  with  the  decree  but  Mussammat 
Fakhr-uu-nissa,  the  daughter,  who  had  filed  a  suit  claiming  her 
share  under  Muhammadau  Law  and  whose  claim  was  dismissed 
by  the  District  Judge  in  consequence  of  the  above  findings, 
appealed  to  tha  Chief  Gjurt  ag^iast  the  decree  iu  her  own 
case. 

An  objection  was  taken  at  the  hearing  in  the  C  lief  Court 
that  the  questions  raised  in  her  appeal  weverea  julicata  because 
she  had  not  filed  an  appeal  against  the  decree  in  Rahman  Bakhsh's 
case.  This  was  over-ruled  after  a  consideration  of  the  prece- 
dents cited  by  both  sides,  see  pages  102 — 104  of  the  judgment,  and 
it  was  held  after  an  elaborate  examination  of  the  evidence  and 
precedents  that  no  custom  of  exclusion  of  daughters  was 
established.  Mussammat  Eakhr-un-nissa  was  accordingly 
awarded  a  decree  for  a  one-fourteenth  share  under  Muhamma- 
dan  Law. 

An  application  for  review  on  both  points  was  subsequently 
filed  and  was  dismissed  after  a  fresh  discussion  of  the  question  of 
res  jvdicala,  see  Malik  Bahim  Bakhsh  v.  Mtissammat  Fakhr-tm- 
nissa  (^). 

It  may  be  noted  here  that  no  part  of  the  property  of  Karim 
Bakhsh  was  in  the  possession  of  -any  of  the  daughters.  No 
relief  was  prayed  for  in  respect  of  any  property  against  them 
nor  granted  by  the  Court. 

A  careful  examination  of  the  plaint  and  statements  of  the 
plaintiff,  Rahman  Bakhsh,  in  the  former  case  appears  to  show 
as  pointed  out  in  Malik  Bahim  Bakhsh  v.  Mussammat  Fakhr-un- 
Nissa  (1)  that  his  suit  was  based  on  at  least  two  causes  of  action  iu 
the  alternative  and  was  for  different  reliefs  claimable  distinctively 
on  them.  There  was  some  moveable  property  iaclaied  in  thj 
claim  the  bearing  of  which  will  be  noticed  hereafter.     The  word 

(^)  31  P.  B.,  1898. 
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cause  of  action  meanp  every  fact  which  it  is  material  to  be 
provf  d  to  entitle  the  plaintiff  to  succeed  ;  every  fact  which  the 
defendant  ^\onld  have  the  right  to  traverse— Ooofee   v.  Gill  (1). 

It  refers  entirely  to  the  media  upon  which  plaintiff  asks  tbo 
Court  to  arrive  at  a  conclusion  in  his  favour,  Ghand  Kaur  v. 
Fartab  Singh  ("). 

It  does  not  depend  oa  the  relief  claimed,  but  I  apprehend 
the  reliefs  claimed  may  be  looked  at  in  order  to  throw  light  on 
plaintiff's  meaning  in  the  body  of  the  plaint  where  it  is  not 
otherwise  perfectly  explicit.  It  is  necessary,  however,  that  facts 
pertaining  to  one  cause  of  action  should  not  be  mixed  up  with 
those  properly  belonging  to  another  though  both  are  included  in 
the  same  plaint. 

Considering  the  lauguago  of  the  plaint  on  this  principle  I 
take  the  plaintiff's'  suit  apart  from  the  claim  for  moveable 
property  to  have  been  of  a   twofold  character  in  the  alternative— 

(I).  To  enforce  the  award  and  t)  hive  the  property 
awarded  to  himself  and  his  three  brothers  in  accordance  with  it 
after  supplying  certain  alleged  defects  in  it ;  paras.  2.  3,  4,  6,  7,  9 
and  heads  of  reliefs  A  and  D. 

(2).  To  partition  the  property,  if  the  award  was  not 
binding  on  any  one  araouaf  the  four  brother.-?  on  the  ground  that 
daughters  were  excluded  by  custom,  but  if  this  was  not  proved 
among  all  the  issue,  male  and  female,  of  Karim  Bakhsh  accord- 
ing to  Rluhammadan  Law  :  paras.  5  and  8  and  reliefs  heads 
B  and  0. 

Properly  speaking  the  latter  suit  alone  was  a  partition  Suit, 
The  former  was  not,  as  the  Coart  was  required  therein  not  to 
partition  the  disputed  property  itself  but  to  enforce  the  award. 
This  suit  was  one  falling  under  Section  30  of  the  Specific  Relief 
Act. 

The  issues  framed  by  the  District  Judge  also  appear  to  me 
to  bear  out  this  view. 

The  decree  was  one  in  accordance  with  the  award.  The 
alternative  on  which  plaintiff  sued,  for  partition  under  custom 
or  law  was  on  the  award  being  not  biading  at  all.  Th  is  appears 
to  be  clear  from  the  plaint  relief  B  as  well  as  issue  (4).  That 
alternative  never  arose,  for  the  Court  held  the  sons  to  be  bound 
by  the  award  and  divided  the  property  in  accordance 
with  it. 

Ii\   r.   n    a  n     v    ^{\'7  ii\  t.   n    IS  r  /J     IKfi 
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There  is  nothiuf^  in  the  plaint  to  sutrgest  the  inference  that 
the  plaintiff  asked  the  Court,  if  the  awar<|  was  held  binding  on 
the  sons  and  not  on  the  daughters  to  declare  that  the  daughters 
were  exclnded  by  custom  from  all  participation  in  their  father's 
property.  No  such  declaration  was  prayed  for  and  none 
was  granted.  Relief  A  was  somewhat  obscurely  worded,  but  I 
am  willing  to  concede  that  taken  in  conaection  with  D,  it 
meant  to  ask  the  Court  to  enforce  the  award  among  those  who 
were  bound  by  it.  Bat  to  add  the  words  stated  above  is 
obviously  impossible.  The  Court  also  never  thought  so  nor 
tried  the  case  on  that  basis. 

The  daughters  were  proper  parties  to  the  case  on  the  award 
as  they  were  said  to  have  agreed  to  the  reference  and  signed  a 
document  to  that  effect.  This  is  not  clearly  stated  in  the  plaiab 
but  evidence  was  adduced  and  the  Court  treated  it  as  included 
within  the  scope  of  the  3rd  issue  and  gave  a  finding  on  it  in 
favour  of  the  daughters,  holding  them  to  have  been  duped  into 
signing  the  document.  The  plaint  refers  to  tho  abortive  pro- 
ceedings under  Section  525,  Civil  Procedure  Code,  in  which  the 
document  was  also  referred  to,  so  the  allegation  of  the  daughters 
being  parties  to  the  award  may  well  be  understood  to  be  part 
of  the  plaintiffs'  ease.  Thus  the  impleading  of  the  daughters 
is  no  criterion  that  a  general  partition  of  the  paternal  property 
ijrespective  of  the  award  was  the  real  intei.tion  of  the  plaintiff 
and  was  accordingly  tried.  A  general  partition  was  prayed  for 
in  which  they  were  made  parties  as  interested  persons,  but  this 
was  to  bo  rffected  only  in  the  event  of  the  award  not  being 
binding  on  any  one  and  failing  altogether.  I  can  interpret  the 
words  "  if  not "  in  Relief  B  and  in  issue  4  only  in  this  way  and 
in  no  other. 

The  claim  on  the  award  did  not  fail  but  was  decreed.  The 
Court  made  no  partition  but  simply  gave  effect  to  the  award  except 
as  to  three  small  items  of  moveable  property  aggregating  Rs.  205 
in  value  which  the  arbitrator  had  omitted  to  divide,  in  regard 
to  which  the  principle  adopted  by  the  arbitiator  vyas  followed  . 

I  have  omitted  to  state  at  thf  proper  place  that  the  combi- 
nation of  two  causes  of  action  in  the  altfrnative  in  the  same 
plaint  in  respect  of  the  same  subject  matter  is  hardly  contem- 
plated in  the  Code  of  Civil  Procedure,  and  to  my  mind  is  illegal, 
see  Mussamrnat  Fatima  Begam  v.  Muhammad  Zakaria  (').  If' 
this  view  is  correct  Rahman  Bakhsh  could  not  in  the  same  suit  i; 
claim  enforcement  of  the  award   and   if    that   was    not  possible,  [ 


CI)  96  P.  B.,  1895. 
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partition  of  the  pateraal  estate  in  accordance  with  cnstoraary  or 
personal  law.  The  defect,  if  it  is  one  is  one  of  jurisdiction  and  any 
finding  properly  pertaining  to  the  latter  claim  and  cause  of  action 
would  not  be  conclusive  if  the  former  claim  alone  was 
adjudicated  on. 

The  previous  case   then    stands    thus.      The   claim   on   tbo 
award  was  decreed  in  accordance  \\ith  the  award.     In  that  claim 
no  question  arose  whether  the  daughters  are  or  are  not  excluded 
by  custom  and  a  decision  on  the  fourth    issue    was    not  required, 
and  under  the  wording  of  the  issue  itself   it    did    not   arise    until 
the  decision  on  the  3rd  issue  was  adverse  to  the  award  altogether. 
I  have  already  shown  above  that  the  issues  were   rightly  drawn 
in  this  way  on  the  pleadings   subject  to    one   reservation    to    be 
mentioned    hereafter,     I    may     say     that     the    question  of  the 
j    daughter's  right  was  thus    not   directly  in   issue   in  the   former 
Bnit,   and  cannot  bar  the  trial  of  the  same  issue   in   the  present 
!    suit  which  is  for  partition  and  based  on    inheritance.       It    would 
have  been  directly  in  issue  had  the  claim  on    inheritance   in    the 
former  suit  laid  in  the   alternati-ve   in   the  event   of  the  award 
I    being   held   not     binding,    been    tried    and   decided,   which  it 
I    clearly  was  not.     If  the   decision    of   the   daughter's   right    was 
i  considered  proper  in  order  to  settle   all   disputes   bearing  on  the 
I  claim  on  the  award  the  decision    was   nevertheless   not   required 
f  to  give  effect  to  that  claim  on   the   facts   and    pleadings   of   this 
J  case  and  the  issae  would  therefore  be  an  incidental  and   collateral 
k  one,  at  best. 

The  key  to   the   bolutiou   of     the    present  controversy   is,   I 

think,  to  be  found  in  the  remarks  of    the    District  Judge    in   the 

\  former  case  which  I  have  quoted  at  length   in   a  former   part   of 

i  the  judgment  in  which  he  says  that  though   some   awards    which 

,  are  not  binding  on  others  could  be   enforced    against   those   who 

,  had  agreed  to  the  reference,  this  was  an  award  which   could   be 

)  binding   on  all    or   none   if    the     daughters      had    shares    by 

'  inheritance.      Having  laid  this    down    he   took   up  the  question 

of  the  rights  of   the  daughters   by   inheritance   which   was   the 

subject  of  the  fourth  issue  and  came  to  the  conclusion  that   they 

were  excluded  by   custom.      Having  thus   removed   all  obstacles 

from  his  path   he  went  back   to   the  third  issue  again  and  held 

I  that  the  brothers  were    bound   by  the   award   and  enforced    the 

i  award  among  them. 

In  my  opinion  the  remarks  in  question  cannot  be  treated  as 

an  adjudication  of  a  matter    in    issue.      No   snch    question  was 

raised  by    the  pleadings  tor  was  any    itsue   fi aired  whether    of 

il    the  awaid  was  iicl  bindire  on  the  cauehters,  il  e  fons  conld   be 
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bound  by  it.  They  were  due  to  a  confusion  of  thought  in  the 
mind  of  the  District  Judge  as  to  the  nature  of  the  claim  before 
him  and  the  points  expressly  or  impliedly  in  issue  and  an 
omiesion  to  f  ay  due  1  (^aid  to  ih(;  latter.  I  have  lo  diflBculty 
in  saying  that  they  were  quite  wrong  in  law  for  obviously  there 
was  nothing  in  the  case  to  take  it  out  of  the  rule  that  an 
award  is  binding  on  those  who  are  properly  partifs  to  the 
reference  though  others,  who  are  professed  parties,  are  shown  to 
have  been  really  no  parties  and  are  not  bound  by  it.  As  I  have 
said  already  the  whole  property  in  dispute  was  in  the  hands  of 
the  sons  and  none  of  it  with  the  daughters,  so  that  there  was 
no  diflBculty  of  any  kind  in  giving  full  relief  to  the  plaintiff  on 
the  claim  based  on  the  award.  The  District  Judge  himself 
quoted  no  law  supporting  the  distinction  he  drew,  and  in  my 
opinion  it  is  wholly  unfounded.  If  we  disregard  this  erroneous 
view  of  the  District  Judge  on  a  point  not  raised  in  the  issues 
nor  involved  in  the  pleadings  and  brought  into  the  case 
gratuitously  and  of  his  own  motion  by  himself  the  unneccessary 
character  of  t,he  adjudication  on  issue  4  and  its  impropriety 
becomes  at  once  apparent. 

The  next  question  for  consideration  is  are  we  bound  by   this 

statement  of  the  law  erroneous  as  it  is  and   the  adjudication  of 

the  fourth  issue  by  the  District  Judge  which  was  the  consequence 

of  his  mistake.     For  if  we   have  to   accept  the  District   Judge's 

ruling  implicitly,  some  sort  of  case  may   be  said  to  be   made  out 

for  the  adjudication  being  treated  as   that  of    a   necessary    issue 

though  even  this  is  not  quite  clear   upon   the    pleadings.     But  1 

do  not  think  we  can  be  held  to  be  so    bound  when    the  question 

arises  whether  an  issue  was  a  necessary  one,  the  finding  on  which 

is  set  up  as  a  bar  to  a  fresh  trial  of   the    same    issue,    the    Couit 

has  power  to  examine  the  pleadings  and  the  facts  of   the  former 

case  and  the  grounds  of  decision  and    to  see    for    itself   whether 

,  the  issue  was  a  necessary  one,   or,  in  other  words,  whether   the 

matter  pleaded  as  res  judicata  was  directly  in  issue  before.     For 

this  purpose  the  Court  must  judge  for   itself  whether  the  issue 

was  a  necessary  one  with  reference  to  the  grounds  of  adjudication. 

The  fact  that  the  Court  in  the  former  suit  thought   the   issue   to 

be  a  necessary  one  is  not  conclusive  for   few   Courts  ever   come 

to  findings  on  points  that  they  know  or  admit  to  be  unnecessary. 

An  erroneous  finding  of  fact  or  law  on  a  point  that  was  directly 

in  issue  in   a    former  case   may   be   conclusive  but   the   Court 

trying  the  subsequent   suit  has   and  must   have     independent 

power  of  judgment  to    decide    for   itself   whether  a   particular 

Doint  was  directly  in  issue  before.    This  is  in  fact  the  matter 


May  1907.  ]  CIVIL  JUDGMENTS— No.  57.  249 


which  the  party  setting  up  the  plea  of  res  judicata  has  to 
establish  and  he  has  to  satisfy  the  Court  trying  the  later  suit 
that  it  is  substantiated.  Thus  the  power  of  the  Coart  to  go  into 
the  point  is  ipso  facto  evident,  see  Narain  Das  v.  Faiz  Shah  ('), 
remarks  at  page  555  "  nfcepsary  "  means  "  necessary  for  the 
"  decision  of  the  case  upon  the  ground  on  which  the  final 
"  decision  ultimately  proceeds."  See  also  the  remarks  in  Jamuit- 
un-nissa  v.  Lulf-rm-nissa  (*),  at  page  611,  though  I  do  not  mean 
by  this  quotation  to  accept  all  that  was  laid  down  in  that  case. 
Other  authorities  may  be  cited  in  support  of  the  position.  It 
appears  to  rae  to  be  beyond  question  that  in  trying  to  find 
out  what  is  necessary  with  reference  to  the  ground  on  which 
the  final  decision  in  the  former  case  altimately  proceeds  we 
must  have  power  to  question  a  statement  of  law  like  the  above 
by  the  District  Judge  in  the  former  case  which  besides  being 
wrong  is  not  required  on  the  pleadings  and  that  the  power  is  not 
restricted  because  such  statement  happens  to  give  an  air  of 
necessity  and  relevancy  to  an  issue  which  is  otherwise 
unnecessary.  In  short  we  must  have  authority  to  find  out  what 
was  really  necessary. 

[f  this  is  conceded  as  I  think  it  must  be,  all  semblance  of 
necessity  and  directness  of  the  fourth  issue  with  reference  to 
the  case  on  the  award  which  was  decreed  disappears. 

It  is  argued  that  the  plaintiff  in  that  case  wished  to  put 
an  end  to  all  dispute  and  hence  impleaded  his  sisters  who  had 
successfully  resisted  the  previous  application  by  another  brother 
under  Section  525,  Civil  Procedure  Code.  I  have  already 
pointed  out  that  the  daughters  were  properly  necessary  parties 
to  the  case  on  the  award  as  they  were  sought  to  be  bound 
by  the  award  and  evidence  was  again  adduced  of  their  consent, 
but  the  Court  found  in  their  favour  on  this  question  and  the 
suit  on  the  award  failed  against  them,  I  have  also  shown  that  the 
suit  on  the  award  could  have  proceeded  against  the  sons  alone 
and  was  enforced  among  them  in  the  decree,  so  that  the  case  on 
inheritance  never  properly  came  to  trial.  The  District  Judge  in 
the  present  suit  hss  failed  to  observe  the  true  character  of  »he 
former  suit  and  to  analyse  and  keep  in  view  the  statements  made 
in  the  plaint  and  the  pleadings  as  well  as  the  grounds 
of  decision.  He  is  quite  wrong  when  he  says  the  former  decree 
was  not  on  the  award.  He  has  mixed  up  the  suits  of  Rahman 
Bakhsh  and  Mussammat  Fakhr-un-nissa.  In  the  latter  the  issue 
of  custom  directly  arose  and  there  was  no  question  of  the    award 
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being  binding,  and  thongb  the  two  suits  were  for-conveniencp 
sake  tried  together,  this  disiinction  is  palpable.  The  fact  that 
the  issue  was  a  npcessary  one  in  the  latter  f-nit  did  not  muke  it 
so  in  the  former  with  referei'ce  to  the  ground  on  which  the 
judgment  in  that  suit  proceeded. 

To  put  the  matter  shf I tly  tie  plaintiff  in  the  former  case 
sued  (Ij  to  enf  orce  tte  awaid  pgainfit  his  biother  erd  sisterp, 
the  latter  having  according  to  his  contention  consented  to  the 
reference  and  (2),  if  the  award  failed,  to  partition  pioperty  on 
the  ground  of  inheritance,  among  the  brothers  only  if  the 
custom  set  up  was  proved,  or  among  all  the  children  of  Karim 
Bakhsh  if  it  was  not.  This  would  be  the  natural  course  adopted 
by  any  ordinary  suitor  urder  the  circumstances.  It  never 
occnrred  to  him  to  ask,  under  the  first  head,  for  a  declaration 
about  the  exclusion  of  daughters  by'  custom  and  their  having 
in  consequence  no  interest  in  tbe  paternal  property,  in  case  their 
consent  to  the  reference  was  not  established.  This  is  really  a 
-  refinement  that  did  not  strike  the  plaintiff  at  the  time,  but  is  now 

put  forward  in  order  to  get  the  benefit  of  the  rule  of  res  judicata. 
But  to  succeed  in  the  attempt,  the  point  must  be  shown  to  have 
been  clearly  taken  or  directly  involved  in  the  former  pleadings, 
which  it  was  not. 

There  remains  only  one  point  for  consideration  which 
though  not  put  forward  in  the  appeal  in  this  court  in  the  former 
case  or  in  the  present  appears  to  me  to  be  of  some  difficulty. 
This  is  the  decision  in  respect  of  three  items  of  immoveable 
property  in  the  fonrier  suit.  They  were  valued  at  Rs.  205  and 
were  in  the  possession  of  Rahim  Bakhsh  and  Kadir  Bakhsh,  co- 
defendants.  They  were  divided  among  the  four  brothers  but 
were  not  covered  by  the  award.  I  may  mention  here  in  passing 
that  there  were  other  properties  claimed,  but  out  of  those  such  as 
were  proved  to  exist,  viz.,  ^os.,  4,  5,  6  and  7  were  disposed  of  as 
virtually  included  in  the  award,  can  it  not  be  said  that  the 
partition  of  these  three  items  of  property  not  actually  included 
in  the  award  among  the  four  sons  iw  ejffect  decided  that  the 
daughters  weie  entitled  to  ro  t-hare  ? 

I  cannot  say  that  this  matter  is  quite  clear,  but  I  am  dis- 
posed to  doubt  ivb(  tlier  it  would  be  right  to  split  the  fourth  issue 
into  two  parts  and  tc  hold  it  to  be  unnecessary  as  respects  the 
first  alternative  claim  on  the  award  and  to  say  at  the  same 
time  that  it  was  partly  necessary  on  account  of  this  claim. :^ 
Neither  the  Distiict  Ji  cgt  jcr  tit  yaiiits  t\(r  paid  the 
least  regaid  to   this  fnaJl     piofoty     ci    ccnscicvsly   put     ihe 
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decision  regarding  it  on  the  finding  on  the  fourth  issue. 
The  best  proof  of  this  is  that  no  reference  was  ever  made 
to  this  property  by  counsel  at  any  time  in  their  elaborate 
arguments.  Further,  I  do  not  think  there  is  any  necessity 
to  refer  the  decision  as  respects  this  property  to  "the  fourth 
issDe  as  no  reference  is  made  to  it  by  the  District  Judge. 
He  never  tried  the  case  based  on  inlieritance  and  went  into 
that  issue  simply  in  order  to  see  whether  there  was  any 
obstacle  to  the  award  being  binding.  Ho  may  have  meant 
to  divide  it  among  the  sons  simply  because  they  had  got 
all  the  other  property  under  the  award.  I  say  this  because  no 
special  reasons  are  given. 

Apart  from  this  I  think  if  we  take  the  view  that  this 
property  was  sued  for  on  the  ground  of  inheritance,  we  must 
hold  that  the  inheritance  was  split  into  two  parts,  one  of 
which  was  sued  for  in  the  alternative  in  case  the  award 
failed,  and  the  other,  viz.,  this  property,  in  addition  to  that 
covered  by  the  award.  The  joinder  of  the  .latter  to  the 
claim  ou  the  award  was  permissible  but  not  the  splitting  of 
the  claim  on  inheritance.  Waiving  this  objection  as  not  one 
to  be  taken  cognizance  of  at  this  stage,  the  difficulty  still 
remains  whether  the  daughters  could  appeal  from  the  decree. 
This  forms  a  part  of  the  ground  of  decision  in  Mussammat 
Fakhar-wi-nissa  V.  Malik  Rahim  Bakhsh  (i),  and  Malik  Rahun 
Bakhsh  v.  Mussammat  Fakhar-un-mssa  {^),  and  in  the  present  case 
I  see  no  good  reason  to  recede  from  the  position  taken  up 
in  my  former  decision.  The  important  bearing  of  the  right 
ot  appeal  on  the  question  of  res-judicata  is  set  forth  in 
Malik  Uahim  Bakhsh -7.  Mussammat  Fakhar-un-nissi  (^),  and  in 
Shamas  Bin  v.  Ghulam  Kadir  (*).  It  is  true  that  the  High 
Courts  are  not  quite  unanimous  on  this  question  :  See  Vitthilinga 
Padayachi  v.  Vithilinga  Mudali  (*),  dovind  v.  Dhondbarav  (^),  in 
which  this  view  is  taken,  and  Rai  Charan  Ghose  v.  Kumud  Mohun 
Butt  Chawdhry  (e),  Bhugicanbutti  Choivdhran  v.  Forbes  C), 
where  it  was  dissented  from  or  not  followed,  but  the  authorities 
referred  to  in  the  judgments  quoted  appear  to  me  to  be  of 
great  weight,  and  particularly  the  views  of  that  eminent  Judge 
Mr.  Justice  West  iu  Bhola  Bhai  v.  Adesang  (^),  who  cites  the 
opinion  of  the  great  German  Jurist  Savigny  in  support  of  his 
opinion.  I  think  I  am  bound  to  follow  the  views  of  the  Full 
Beucb     judgment   just   cited  :     see   also    the    opinion    of   their 


(;)  23   P.  R.,  1897.  (s)  I.  L.  «.,  XV  bom,,    104. 
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Lordships  of  the  Privy  Coaucil  iu  Misir  Baghobar    Dial   v.   Sheo 
Bakhsh  Singh  (^),  at  p.  444. 

I    still    find    diflSculty    iu    uuderstaudiug    bow    an     appeal 
by    the    daughters  in    the   former  suit  could  have  been  preferred 
or   could   have    been   valued  :   could    they  appeal  on  fall    stamp 
on    the  value   of   their    sliares  ?.    They   could  have    got  nothing 
from  the  Appellate  Court  as  they  had  not  sued.     They  could  uot 
have  ap])ealed   for  a   declaration   for   there    was   none    granted 
agaiust   them,  and  th-^y  could  get  none  themselves  as  their  obvi- 
ous   remedy   was   to    sue.     They   could     not   appeal   from   the 
finding   on    the    fourth    issue    which    was    not  embodied    in    the 
decree.     T   am  not  saying  that  the  latter  fact  has  any  necessary 
bearing    on   the     question   of  res-judicata  generally ,    but   I    am 
here   considering    only     the     right     of     appeal.      The     learned 
counsel  for  the  respondent  quotes    Jamri'i  Das  v.    Ufiey  Bam  {'^  ) , 
but  I  am     doubtful   about     the     correct! u'ss     of     that   ruling, 
and    it  is    to    some  extent  distingui  ihable.     Moreover,    the   suit 
might    possibly     have     been     dismisaed     altogether   as   against 
the  first   assignees.     The   view    I    take   of    the    matter    is   that 
the  daughters    here  were  pro  forma    defendants   as     far  as  this 
part   of  the    case    was  concerned,    and   their   only    rem  edy    was 
by    way   of    a    regular   suit   for   their  shares.     The    case  might 
be    different   if   a  different    view  is     taken    of    the    bearing    of 
the   right  of   appeal,    but   I    think  we  are    bound    to  accept  the 
view    that   it  is   essential    to  the    creation     of   the    bar   of     res 
judicata     1    have    already     pointed    out,    that   the  award   was 
thrown     out      as     against      the      daughters.     The     objection 
based   on   the  absence  of   the   right   of    appeal  applies   to   the 
whole  case. 

The  rule  of  res  judicata  is  a  wholesome  one  but  it  ought 
uot  to  receive  an  undue  extension  nor  be  too  stringently 
applied,  particularly  in  India,  Missir  liaghohar  Dial  v.  Sheo 
Bxk'is'i  Sir,g\  {^),  at  p.  444.  A  plea  of  res  Judicata  is  a  tech- 
nical objection  and  may  well  be  met  by  arguments  of  the  same 
character.  It  caunot  bo  established  on  broad  general  grounds, 
and  without  a  careful  analysis,  and  a  critical  examination 
of  the  previous  proceedings.  Upon  such  a  consideration  of 
the  former  case  1  am  of  opinion  that  the  plea  is  not  established 
against  the  present  appellants.  At  all  events  it  is  very  doubtful 
whether  it  is,  and  if  there  is  donbt,  the  right  to  proceed 
should  be  conceded.  The  plaintiffs  here  hav  e  a  judgment  of  a 
Bench   of   this  Court   giving   a   finding  favourable  to  them  on 
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the  question  of  castora,  and  taking  this  into  consideration, 
and  the  fact  of  their  being  daughters  of  the  late  owner,  they 
should  ho  allowed  to  carry  on  their  suits  unless  the  bar 
is  clearly  and  unequivocally  made  out,  and  it  lay  on  the 
defendants  to  do  this. 

It  is  necessary  also  to  point  out  here  that  as  far  as 
Habib  Bakhsh,  defendant,  is  concerned,  the  bar  appears  not 
to  arise  at  all.  He  and  the  present  plaintiffs  were  co- 
respondents in  the  former  suit  and  their  defences  were  not 
adverse  to  each  other  but  to  the  plaintiff  and  the  two  other 
defendants,  Rahim  Bakhsh,  and  Kadir  Bakhsh  who  really  sided 
with  the  then  plaintiff.  The  District  Judge  has  failed  to 
notice  this  and  dismissed  the  suit  against  Habib  Bakhsh  also, 
tliougb  he  states  riefhtly  in  his  judgment  that  Habib  Bakhsh 
in  the  former  case  favoured  the  claims  of  the  sisters.  This 
is  obvionsly  wrong.  It  will  be  seen  that  I  have  to  a  certain 
f'ttent  modified  my  views  as  expressed  in  the  two  published 
judgments  in  the  former  case,  but  this  was  because  I  had 
to  leconsider  the  whole  case  afresh,  on  the  present  occasion. 
It  was  done  after  a  careful  analysis  of  the  former  pro- 
ceedings. 

T  would  accept  the  appeal  and,  setting  aside  the  decree  of 
the  District  Jndge  on  the  question  oi  res-judicotd,  return  the  case 
to  him  for  a  decision  on  the  merits. 

Johnstone,  J.— I  have  some  diflBculty  in  accepting  the  views  ^ith  Oct  190c 
of  my  learned  colleague  in  this  case.  1  have  delayed  recording 
my  final  opinions,  and  have  thought  over  the  case  long  and 
anxiously,  bat  in  the  end  I  find  myself  unable  to  see  eye  to  eye 
with  him,  and  I  reluctantly  suggest  that  the  case  be  referred  to 
a  third  Judge  for   opinion. 

The  parties  in  suit  are  connected  thus — 

Mussammat -Malik  Karim Mussammat 

Khanam.  Bakhsh.  Paiz  Bi. 

I 

r  I  1  1  ^ 

Habib         Mussammat     Mussammat  Mussammat  Mussammat 

Bakhsh.     Allah  Bandi,        Shams-              Wali-  Fakhr- 

A.                 un-nissa,         un-nissa  un-nissa. 

B.  (deceased). 


r  I  I  I  I 

Rahim  Rahman  Kadir  Mussammat     Mussammat 

Bakhsh.  Bakhsh.  Bakhsh.         Diljan,  Rajab-un-nisaa, 

C.  I). 

There  are  four  saits  and  four  appeals  by  the  ladies 
A.,  B.,  0.  and  D.,  respectively.  Each  of  them,  apart  from  slight 
variations     and     partial     renunciations     in     appeal,   claims  y  3 
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share  of  the  estate  of  Malik  Karim  Bakhsh,  asserting  the 
applicability  of  Muhammadan  Law,  under  which  each  of  the 
four  sons  is  entitled  to  j-\  and  each  of  the  five  surviving 
daughters  jL. 

There  have  already  been  three  law  suits  about  the  estate, 
in  all  of  which  the  whole  of  the  surviving  family  of  Malik 
Karim  Bakhsh  have  been  parties — first,  application  by  Rahira 
Bakhsh,  under  Section  525,  Civil  Procedure  Code,  to  have 
Aziz  Din's,  a  ward  filed  and  a  decree  passed  on  it  ;  secondly, 
suit  by  Rahman  Bakhsh  claiming  division  in  terms  of  tlae 
award,  i.e.,  equal  division  between  the  four  sons  or  failing 
this,  a  declaration  whether  custom  or  Maharamadan  Law 
appliep,  and,  if  the  latter,  then  actual  partition  in  accordance 
therewith,  it  being  asserted  that  by  custom  daughters  were 
excluded  by  sons  ;  thirdly,  a  suit  by  Muaaammat  Pakhr- 
un-nisa  for  jL  share,  Mussammat  Wali-un-nissa  being  then 
alive. 

The  first  of  these  suits,  the  application  under  Section  525, 
Civil  Procedure  Code,  was  dismissed  on  the  ground  that  the 
daughters  did  not  give  free  consent  to  the  arbitration.  The 
other  two  suits  were  tried  together  by  the  District  Judge, 
who  held  that  the  daughters  did  not  give  free  consent  to  the 
arbitration  ;  that  the  family  followed  custom  and  not  Muham- 
madan Law ;  that  by  custom  sons  excluded  daughters  ;  and, 
in  effect,  that  thus  the  absence  of  consent  of  the  daughters 
was  immaterial ;  the  persons  really  entitled  to  share  having 
all  joined  in  the  reference.  Upon  these  findings  the 
District  Judge  naturally  held  the  award  enforceable,  and 
passed  a  decree  substantially  in  accordance  with  it. 
Against  this  decree  in  her  own  case  Mussammat  Fakhr- 
un-Nissa  appealed  to  the  Chief  Court,  which  over-ruled  the 
Court  below,  and  in  her  suit  gave  her  a  decree  for  -^-^  as  prayed, 
holding  that,  it  was  not  proved  that  custom  excluded  daughters. 
The  other  daughters  did  not  appeal. 

The  question  for  decision  is  whether  the  plaintiffs  are 
barred  by  Section  13,  Civil  Procedure  Code,  from  raising  the 
question  whether  they  are  entitled  to  share  along  with  their 
brothers. 

There  are,  of  course,  certain  propositions  laid  down  by 
my  learned  colleague  in  which  I  fully  concur ;  but  there  are 
others  from  which  I  am  reluctantly  obliged  to  dissent.  As  the 
third  Judge,  to  whom  the  case  will  now  go,  will  probably  find  it 
convenient  to  have  the  points  in  which  I  dissent  from  my  brother 
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Chatterji  phj'nly  staled,  I  will  now  go  through  his  judgment    bit 
by  bit  and  state  my  own  views. 

At  an  early  stage  my  learned  colleague  rtmaiks:  "It 
"  may  be  noted  here  that  no  part  of  ihe  property  of  Karim 
"  Bakhsh  was  in  the  possession  of  any  of  the  daughters,  no 
"  relief  was  prayed  for  in  respect  of  any  property  against  them 
"  nor  granted  by  the  Court."  (This  relates  to  the  second  suit  of 
the  three  suits  described  above.)  The  remark  is  tine,  but  I 
do  not  myself  think  the  fact  material  or  the  use  made  of  it 
legitimate.  Later  on  it  is  used  to  enforce  the  suggestion  that 
the  daughters,  apart  from  Mussammat  Fakbr-uu-Nissa,  could 
not  have  appealed  in  her  case  or  in  Rahman  Bakhsh's  rase.  They 
were  formal  defendants  in  Mussamrruit  Fakhr-nn-Nissa'a  case 
and  had  nothing  to  appeal  about;  but  I  see  no  reason  why 
they  could  not  have  appealed  in  the  other  case.  In  my  opinion 
Rahman  Bakhshs'  suit  was  not  wrongly  framed  according  to  the 
rules  in  force  in  India  for  the  framing  of  suits.  T  know  of  no 
law  under  which  it  was  illegal  for  Rahman  Bakhsh  to  sue  on 
the  award  and  at  the  same  time  to  implead  the  daughters,  who 
were  in  opposition  to  him,  and  to  ask  that  his  dispute  with 
them  also,  should  be  settled.  It  is  true  that  the  daughters  were 
not  in  possession  of  any  of  the  property  ;  but  their  claims  to 
share  were  over-ruled,  and,  though  the  decree  did  not  direct 
them  to  surrender  any  property,  it  did  in  effect  declare  them  not 
entitled  to  share  in  the  estate.  It  is  asked  on  what  stamp  they 
would  have  appealed  I  do  not  think  I  need  answer  the 
question  :  I  do  not  think  the  circumstance  that  the  amount  of  the 
proper  stamp  is  difficult  to  decide  has  any  bearing  on  the  question 
whether  they  could  appeal  or  not.  In  my  opinion  they  could 
have   appealed,   and   have    asked    this  Court   to  hold — 

(a)  that  the  family  did  not  follow  oastom  but  Muhamma- 
dan  Law  ; 

(6)  that  therefore  they  were  sharers ; 

(c)  that  theiefore,  as  the  Court  had  held  that  they  had 
not  consented  freely  to  the  arbitration,  the  award 
should   not  interfere  with  their  rights  ; 

{d)  that   the    first    of     the    two     alternative    claims     of 

Rahman  Bakhsh  was  thus  inadmissible  ;  and 
(e)  that  the  second  claim  was  sound,  viz.  partition  accord- 
ing to  Muhammadan  Law. 
Rahman    Bakhsh  had    by  implication    admitted    that,  if   the 
award    was  not   binding  and    Muhammadan     Law   applied     the 
property    was  joint  of   all    the   brothers     and    sisters,    the  case 
being  then   one     of    partition  and    thns  finally     the   daughters 
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might  in  appeal  have  demanded  — 

(/)    that  partition    under    Muhamviadan  Lata   should  be 
carried  out. 

They   did  not  appeal,  and  in  my  opinion  the  matter  became 
res-judicata  against  them. 

My  learned  colleague's  view,  in  connection  with  tliis  aspect 
of  the  case,  would  seem  to  be  that,  if  Rahman  Bakhsh  had 
pued  the  sisters  separately  for  a  declaration  that  they  had  no 
share  in  the  property  and  had  got  a  decree,  and  had  then  sued 
his  brothers  to  enforce  the  award,  the  daughters  would  be 
bound ;  but  that,  as  he  chose,  and  the  Court  allowed  him, 
to  combine  the  whole  thing  in  one  suit,  they  are  not  bound, 
because  the  Court  found  the  award  binding  and  so  the  question, 
Muhammadan  Law  versus  Custom  did  not  properly  arise. 
With  much  reluctance  I  find  I  cannot  aseent  to  this  proposi- 
tion, which  I  hope  docs  not  misrepresent  my  learned  colleague's 
position.  Jn  my  view  Rahman  Bakhsh  viitually  asked  the 
Court  to  find  for  the  award  on  two  alternative  grounds  first, 
that  the  daughters  agreed  to  the  arbitratior^;  secondly,  that,  if 
they  did  not,  the  want  of  their  consent  was  immaterial,  inasmuch 
as  they  were  not  sharers  under  the  custom  which  governed  the 
family.  (Of  course,  he  also  asked  in  the  alternative  that, 
if  the  av^aid  was  not  to  operate  at  all,  the  Court  should  proceed 
tc  deal  with  the  estate  as  a  matter  of  intestate  succession.) 
It  seems  to  me  that  this  is  the  true  meanint;  of  the  reliefs  (a), 
(6)  and  {c)  detailed  in  my  learned  brother's  judgment,  and  the 
manner  in  which  the  District  .ludge  adjudicated  on  the  case 
seems  to  me  to  shew  that  this  was  so.  I  recognise  the  awk- 
wardness and  obscurity  of  the  words  "  binding  on  none"  in  relief 
(6),  but  1  do  net  think  Rahman  Bakhsh  meant  by  them  quite 
what  my  learned  colleague  supposes.  It  seems  to  me  fairly 
clear  that  it  never  occurred  to  Rahman  Bakhsh  that  the  award 
would  be  binding  as  such  on  the  brothers  even  if  the  daughters 
(a)  had  shares  and  (6)  had  not  consented  to  the  arbitration.  I 
think  he  meant  to  imply  that  in  these  circumstances  {i.e.,  if  the 
conditions  (a)  and  (6)  held  good)  the  award  would  naturally  be 
treated  as  inoperative  altogether.  Thus,  in  my  humble  opinion, 
the  question  Muhammadan  Law  versus  Cnstom  did  arise  and 
had  to  be  decided. 

Connected  with  the  above  is  the  meaning  of  issue  8  and 
of  the  words  "if  not"  in  issue  4.  Issue  3  ends  with  the  words 
"and  to  what  extent."  In  my  opinion  these  words  do  not 
mean  "  and  on    which  parties,"  the   wording   of  the  issue  pre- 
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■hides     this     view.     The      sobstantive     words     are— "  is       the 

i"  award    binding  on  oZZ  the   parties."     The   issue  does  not   goon 

\—"if  wof,  then  to   what  extent  ;"    or   "if   not,   then    on    whic;h 

i'p«rtifs."     The  words  "  }ind  to   what  extent  "  are   either  surjlus- 

or  they  refer  to  diejntes  regarding  certain  specific  parcels  of 

liie  estate.     It  follows   that  the  words  "if  not  "  in    isf-ne  4  mean 

'—"If    the    flwaid    is    i  ot    binding  en  all,    z.e.,  if  nil  the    parties 

[I"  did  not  niake    the  refererce    to  arbitration    with  free  confent.  " 

'  And  thns   it  becomes  clear  that  the   intention    of   issues  4   and  5 

was  to  enable  tlie    Court   to    decide   the    following    question — If 

(he  daughters  did  rot  give    free  ccrsent  to  the  arbitjation,  then 

five  they  entithd  to  object  to  the  award  ;  that  is,  have  they  shares 

ill    the    inheritance:    that    is,    dres    Muhammadan    Law,    under 

which    thfy  woulri    certainly  have  a    share,    applv  ;  or  does    any 

costom  apply,  and  does  that  custom  give  them  a  share  or  i  ot? 

In  my  opinion,  where  it  is  Teasonnbly  possible  to  do  so, 
Courts  should  take  it  that  a  }  laintiff,  who  in  pleads  all  possible 
defendants  in  liis  suit,  intend.*  to  a«k  for  a  complete  adjudication 
upon  all  issues  that  can  arise,  in  connection  with  the  subject- 
matter  of  the  suit,  between  him  and  those  defendtmts.  Neither 
cur  Courts  nor  our  petition -wt iters  habitually  write  with  the 
perfect  finish  of  trainfd  lawyers,  and  I  think  we  should  not 
ignoie  what  must  liave  been  the  intetitton  of  Rahman  Bakhsh, 
especially  as  the  Court  trying  the  case  rcali'-cd  that  intention, 
saw  it  embodied  in  the  obscure  and  slipshod  phraseology  of 
the  plaint,  and  gave  effect  to  it  in  its  manrer  of  dealing  with 
the  case  ;  especially  also  as  the  daughters,  seeing  the  view  the 
District  Judge  took  of  the  matter  as  shewn  in  the  issues,  did  not 
raise  any  objections  and  did  n-t  insist  upon  a  strict  interpreta- 
tion of  the  phraseology  of  relief  (6).  Had  they  done  so,  the 
District  Judge  would  certainly  have  questioned  Rahman  Bakhsh 
id  would,  inasmuch  as  Rahman  Bakhsh  would  undoubtedly 
\esaid  he  wanted  a  complete  settlement  of  all  questions. 
Iiave  n)ade  him  denr  up  the  obscurity  in  tho  wording 
't  his  reliefs, 

1  am  unable  to  ste  hew  the  issue  as  to  the  daughters'  rights 

n  this  family   to  a  share   was  merely    a   collateral   or    incidental 

■•     To  me  it  seems  a  substantial  issue    and  one  that  had   to  be 

po^td  of.     It  ivas  disposed  of,  and  by    the  derision  the  dauwh- 

;swere    told  they  were    not  entitled    toshaie    with    the   sons. 

The   mere  fact    that   upon   this    the    property  was  given  to    the 

'  s  on    the  basis  of  the    awaid  and   not  on  the  basis  of   custom 

LOIS  to  me  in  no  way  to  alter  the  effect  of  the  decision  against 

he  daaghters'  rights.  "  . 
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In  1893  the  District  Judge  Jaid  do-wn  the  proposition  that 
if  the  daughters  have  shares  by  inheritance,  the  award  must 
be  binding  on  all  or  on  none ;  i.e.,  it  cannot  bind  the  sodh 
unless  it  binds  the  daughters  also.  My  learned  brother  demurs 
to  this;  but  in  my  opinion  even  if  it  can  rightly  be  said  that 
the  award,  which  actually  divided  up  the  estate  into  parcels 
among  the  sons  and  allots  one  parcel  to  one  son  and  another 
to  another,  binds  the  brothers,  but  that  the  sisters  may  never- 
theless be  each  entitled  to  y^g  of  the  estate  as  a  whole,  this 
does  not  to  my  mind  alter  the  fact  that  a  competent  Court  has 
found  definitely  that  the  sisters  are  entitled  to  no  share  and  has 
passed  a  decree  which  it  arrived  at,  and  could  only  have 
arrived  at,  after  recording  that  definite  finding.  I  do  not  agree 
with  my  learned  colleague — if  this  is  really  his  meaning 
— that  because  Rahman  Bakhsh  'might  have  asked  simply  for 
a  decree  to  bind  only  those  bound  b^  the  awaid,  therefore  eveu 
though  he  asked  for  a  complete  settlement  of  his  dispute  with  his 
sisters  too,  he  must  be  taken  to  have  got  only  au  adjudication 
binding  on  those  bound  by  the  award  as  such. 

I  assent  to  the  general  )»ioposition  that  au  unnecessai} 
expression  of  opinion  by  the  District  Judge  on  a  point  of  law 
wrould  not  bind  us  in  dealing  with  a  question  of  res  judicata,  and 
I  agree  that  the  aforesaid  proposition  of  the  District  Judge 
regarding  the  award  was  unnecessary,  and  perhaps  erroneous: 
but  even  if  we  over-rule  it,  I  think  the  question  of  the  rightii. 
of  the  plaintiffs-appellants  is  res  judicata. 

I  have  said  that  the  District  Judge's  proposition  is  perl 
erroneous.  In  theory,  as  a  matter  of  academic  logic,  it  may  be 
erroneous.  It  may  be  said  that  each  daughter  could  get  her 
-A-ih.  share  out  of  each  brother's  allotted  share ;  leaving  the 
brothers'  shares  untouched  in  relation  to  each  other ;  but  in 
practice  it  would  be  almost  impossible — -perhaps  quite  impossible 
go_to  deal  with  the  matter.  Perusal  of  the  details  of  the  award 
makes  this  quite  clear 

Passing  on,  I  think  I  need  say  nothing  about  the  8  parcels  of] 
property  valued  at  Rs.  205.  They  have  not  been  referred  to 
in  appeal,  and  I  understand  my  learned  colleague,  though  he 
discusses  the  matter,  does  not  suggest  any  action  with  reference!! 
thereto.  I  agree  as  to  the  importance  of  the  question  oi 
light  to  appeal  in  cases  like  the  present,  If  the  position  of  ihe\ 
daughters  in  RahmaJi  Bakhsh's  case  was  such  that  they  coald| 
not  appeal,  probably  nothing  decided  in  that  case  could  ' 
res  judicata   against   them ;   but  I  have   already   shewn     whj 
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J  hink  thej  conld  have  appealed.  I  also  agree  that  the  plea  of 
(  es  judicata,  being  a  technical  plea,  can  be  met  by  merely  technical 
i  )leae,  and  that  the  bar  must  be  unmistakably  made  out  before 
'  he  right  of  a  plaintifl  to  proceed  can  be  denied  ;  but  here  I 
i  bink  the  bar  is  made  out. 

1=       I  agree  with  Mr.  Shadi  Lai  that  Section  13,  Civil  Procedure 

'  jode,   should  not  be  used  so  as  to  work  hardship;  bat   here  the 

i  ppellants  have    had  ample    opportunity    of  proving    that    they 

;  7ere  entitled  to  shares.     They  failed    in  1893    in  the  first  Court 

i  nd  never  appealed  ;  and  thus,  apart  from  the  technical  side  of  the 

"onti-oversy,  they  seem  to  me  to  have  no  grievance.  The  litigation 

ff  1892-93  was  clearly   a  trial  of  strength  between  the    brothers 

\x\d  the  sisters,  and  the  sisters  were  worsted. 

:  Finally,  as  to  the  peculiar  position  of  Habib  Bakhsh,  it  is 
aid  that  he  was,  in  the  suit  by  Rahman  Bakhsh  of  1892-93, 
iding  with  the  present  appellants  against  Rahman  Bakhsh, 
lahim  Bakhsh  and  Kadir  Bakhsh.  This  appears  to  be  true, 
iahim  Bakhsh  and  Kadir  Bakhsh  were  certainly  against 
•he  daughters,  and  therefoie  as  regards  them  the  mere  fact 
Ihat  they  were  co-defendants  with  tte  daughters  ic,  in  my 
[pinion,  no  bar  to  the  application  of  the  doctrine  of  res  iudicata. 
Knd  even  as  regards  Habib  Bakhsh  I  think  he  can  now  take 
Hs  stand  on  what  was  decided  in  1893.  He  has  done  so — see 
ara.  6  of  his  written  statement  in  Shams-nu-nissa's  case 
nd  the  opening  sentence  in  his  written  statements  in  the  other 
(iree  cases.  No  doubt  he  discusses  further  points  in  case  Section 
3,  Civil  Procedure  Code,  should  be  held  inspphcable,  but  this 
I  immaterial. 

A  difference  of  opinion  having  arisen  between  the  learned 
ijndges  of  the  Division  Bench  (Chatteiji  and  Johnstone,  JJ.) 
!he  case  was  referred  to  a  third  Judge  by  the  following  order  : 

Chatterji,   J.— There  being   a  difEerence   of   opinion   on    a  on^i  /-»  ,  ■,      ,^^, 

i  ,.•  +    f  1       iv,  A       -11  1,      1       A  I.  j:        XI      ,  J  ^,  .  ,.  ^^^"'  October  190b. 

jiOintot  law  the  record    will  be  placed  before  the  learned  Chief 

i judge  in  order  to  be  referred  to  a  third  Judge. 

li  It  is  not  my  object  to  restate  the  reasons  for  my  opinion  on 
i  (16  question  before  us  nor  to  offer  any  criticism  on  the  grounds 
^]?  my  learned  brother's  judgment,  but  I  think  he  has  not  quite 
|i;rrectly   apprehended  ray  meaning  on  certain  points,  and  I  think 

Is  right  to  point  this  out  here   in  order  that  I  might  be  properly 

ioderstood. 

i       I  have  held  upon  a  careful  analysis  of  the  plaint  and  plead- 
iigs  in   the  former  suit   of  Rahman   Bakhsh  that   such  suit  was 
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based  on  two    perfectly  distinct    causes  of   actiou  in  the  alterna- 
tive,  (l)on    thoHward    and  (2)    for  partition    if  the  award  wag 
not   enforcible.     The    daughters   were     proper    parties   in   hoth 
claims,  in    that  on  the   awaid  as  they  were   said  to  be  parties  to 
the  relerence-^vtde  issue  2,  word  "  parties  "  and  finding  thereon, 
and    also  partly    on  issne  3,    pages  403  and    405  of    Mr.  Harris' 
judgment;  in  that    for  partition    as  they  had   an  ostensible  right 
under     Muhammadan    Law.     The     decree    of   Mr.    Harris    was 
passed  on  the  award  and  in  the  judgment  after  laying  down  that 
this  award  would  be  binding  on  noiie  if  dnnghteis   were   entitled 
to  succeed  under  Muhammadan  Law,  h^-  went  on  to  say    that  "  it 
may  be  that  if  the  daughters  are  found  (o  be  governed  by  custom 
"  this  award  may  be  perfectly  binding  on  the  sons     *     *     *  "— . 
see  lines  37  and    38,  page   405,     This   showed  to  my  mind  th«t 
he  went  into    the  question  in   order  to  decide   whether  the  award 
could    beheld    binding  on    the  s«  iis,    havintr   laid    down,  what  I 
think  is  a    perfectly  wrong  propositJon,  that  the  award  could  not 
bo  binding   otherwise.     The  plaintiff,  however,  did  not  raise  any 
such   contention  or  ask    that  the  j  ights  of  the   daughters  by  cns- 
tom  might   be  gone   into,  (if   they    were  not   consenting   patfifps 
to  the  award)  and    decided    and    the  award   thereafter  enforced 
among  the  sons  if   the    daughters    were  found   not    entitled.     I 
therefore  said    that  this  issue  raised    by  the  District  Judge  him- 
self and  not  by    the  pleadings    was  not  a  necessary  issue,  nor  the 
finding   on  it  res  judicata  as  the  award   could  be  enforced  amonw 
those  who    were  parties  to  ir.  without  reference  to  the  daughf( 
who,    it   may    be  again   noted,   had  admittedly  no   property  m 
their    possession.     The   issue   thus   was   at   best  a   collateral  '  i 
incidental   one.     I  did    not  say  as  my  learned  brother    states  in 
his  judgment   that  Rahman  Bakhsh  could    not  have  so   framed 
his  suit  on  the  award   as  to  include  a  prayer  for  declaration  that 
the   daughters    whether  consenting    to  the  award    or  not  had  no 
right   to  the  paternal  property  by  custom.     Nor  did  I  say  that  it 
was  necessary  for  him   to   claim    such  relief  in    a   separate  and 
prior  suit.     I  do   not  think   my    language   admits   of   any   such 
interpretation  ;  but  if  it  is  capable  of  being  so  understood  I  take 
this   opportunity   to  make    my  meaning  clear    as  above.     What 
I  have  said  is   that  Rahman  Bakhsh  in  fact    did  not  ask  for  any 
such  relief,  and  that  the  language  used  by  him  in  the  plaint  and 
the  pleading    do  not   rationally  admit  of  this   construction.     The 
point  for   consideration    then   is    whether   I    am  correct    in  my 
interpretation  of  that  language. 

It  follows  that  I  do  not  mean  to  say  "  that    because  Rahman  I 
"  Bakhsh  miqU  have  asked  simply  for  a  decree  to  bind  only  those 
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"bound  by  the  award,  therefore  even  though  he  asked  for  a 
"  complete  settlement  of  his  dispute  with  his  sisters  too,  he  mnst 
"betaken  to  have  got  only  an  adjudicaficn  birding  on  tbcpe 
"  bound  by  the  award "  which  my  learned  brother  seems  to 
think  T  wished  to  say  and  to  which  he  canuot  agree.  I  simply 
hold  that  Rahman  Biikhsh  never  asked  for  a  complete  settlement 
of  this  Ttind  with  reference  to  the  awnrd,  and  that  the  language 
used  by  him  does  not  support  any  such  theory  but  negatives 
it.  His  intention  must  be  gathered  from  the  words  he  actually 
uses,  and  not  attached  to  the  latter  on  considerations  of  general 
convenience,  etc.. 

As  respects  the  right  of  appeal,  I  did  not  mean  that  no 
appeal  could  ho  fled  bat  that  no  relief  could  be  given  as  it  did  not 
really  lie.     I  opine  that  the  appellate  Court,  if  it  acted  in    strict  , 

accordance  with  law,  and  my  argument  necessarily  proceeds  on 
this  hypothesis,  would  have  said  with  respect  to  the  enforcement 
of  the  award  that  it  could  not  interfere  as  the  award  was  good 
and  enfoiciblo  among  the  sons,  and  the  daughters  were  not 
required  to  surrender  any  property,  and  as  respects  the  opinion 
on  the  daughters'  right  by  custom,  and  I  hold  that  it  is  nothing 
more,  that  opinions  are  not  the  subject  of  appeal.  There  was  no 
declaration  given  against  the  daughters  and  there  was  none  to 
be  set  aside  on  appeal.  The  daughters'  remedy  was  by  suit  to 
recover  their  shares  if  any,  and  they  would  in  all  probability 
have  been  referred  to  such   suit. 

As  regards  Habib  Bakhsh  1  would  point  out  that  the 
former  judgment  was  one  in  jcersonam.  and  res-jtidt'cata  is  a  plea 
inter  partes.  Habib  Bakhsh  was  ranged  on  the  same  side  as  the 
daughters,  the  present  plaintiffs,  and  admitted  their  right  and 
no  issue  arose  between  them  and  him.  He  cannot  therefore 
raise  the  plea  now  merely  because  the  former  judgment  was 
adverse  to  the  claims  of  daughters  supposing  its  legal  effect  to 
be  really  so. 

JOH^™,    J.-The  Office  .h„„ld  new  la,    ,Ws  before   the  n,t  Octoier  1905 
Hon  ble  Lhief  .Judge.     I  have    uothing  more  to  say,  except  that, 
apart   from    certain    apparent    misapprehensions   Jn    my    part  of 
'    Mr.  Justice  Chatter ji's  views,  my  views  on  the  main  p  .ints  in  the 
case  are  wholly  unchanged. 

The  judgment  of  the  third  Judge  was  deliverd  by— 

Reid,  C.  J.— This   appeal,   and  Civil   Appeals  855   of   1901,  ^(.,,    .  .^.^ 

958  of  1901   and  145  of  1902,  were  referred  to  me,  in  cons.Quence  ^^  * 
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of  a  difference   of    opinion  between   the   learned  Judges  before 
■whom  they  were  originally  argued. 

The  appeals  have  been  argued  at  considerable  length,  and 
I  have  had  the  advantage  of  reading  the  judgments  of 
my  brotLer  Chatterji  and  of  my  brother  Johnstone. 

The  Court  below  found  that  the  suits  were  barred  by 
Section  13  of  the  Code  of  Civil  Procedure,  by  reason  of  a  finding, 
in  a  previous  suit  between  the  same  parties,  that  the  plaintiff- 
appellants  were  not  entitled  to  share  in  the  property  in  suit, 
left  by  their  father,  the  parties  being  governed  not  by  Muham- 
madan  Law  but  by  custom.  The  facts  have  been  dealt  with  in 
the  judgments  of  my  brother  Chatterji  in  the  present  cases  and 
in  Mussammat  Fakhr-un-nissa  v.  Malik  Hohirn  balchsh  (')  in 
Malik  Bahim  Bakhsh  v.  Mussarnmat  Fakhr-un-mssa  (^)  and 
need  not  be  repeated  in  detail. 

The  relief  sought  in  the  previous  suit,  by  one  of  the 
brothers,  was  divided  into  ID  heads,  including  a  general  prayer 
for  relief  and  for  costs,  and  ran  as  follows  ; — 

The  plaintiff   sues  that  it  be  declared — 

(a)  Whether  all  the  parties  to  suit  are  bound  by  the 
award  ?     If  not,  are  any  so  bound  ;  if  so,  who  ? 

(6)  If  the  award  is  to  be  binding  on  none  then  for  a 
decision  as  to  whether  parties  are  governed  by 
custom  or  by  Muhammadan  Law  ? 

(c)  If  it  be   decided  that   shara   has  to   be  followed   and 

daughters  entitled  to  a  share,  then  all  the  estate  he 
divided  among  all  the  sharers,  and  plaintiff  be 
given  his  -fth  share  by  partition  and  possession. 

(d)  If  it    be  held    that  daughters    are    not    entitled   to   a 

share,  then  plaintiff  be  put  into  possession  of  his 
fourth  share  by  partition. 

(e)  If  the   award  be  upheld,   then  defendants  Nos.  1  to  3 

be  ordered  to  pay  three-fourths  mortgage  of  the 
house  in  Gali  Gullian  which  came  to  plaintiff's 
share,  and  plaintiff  be  put  into  possession  of  the 
property  awarded  to  him  by  the  arbitrator. 


(^)  23  P.  B..  1897.  (*)  31  P.  B.,  1898. 
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(/>  The  Sardarakhti  of  Bagh  Ismail  Kliaa  ia  Raj  par  aud 
of  /ia^7i  Malik  Sahib  Jan  and  expenditure  on  mahan 
diwankhana,  referred  to  in  paragraph  3  of  the 
plaiut     which   are  joint   of   all    the    brothers,    be 

•<  partitioned  between  plaintiff  and  defendants  Nos.  1 

and  2,  and  plaintiff  be  put  in  possession  of  his 
separate  share. 

(g)  If  held  by  the  Court  that  the  property  in  (/)  is 
part  of  estate  of  deceased  Malik,  then  partition, 
&c.,  be  granted  in  accordance  with  above  reliefs. 

(h)  Account  be  taken  from  defendants  Nos.  1  to  3  of 
income  and  expenditure  of  joint  estate,  and  profits 
be  distributed. 

(z)  Other  reliefs. 

(j)  Costs. 
The  issues  bearing  on  ihe  question  of  res-judicata  have  been 
set  out  in  the  judgment  of  my  brother  Chatterji,  and  it  is 
noticeable  that  whereas  part  of  the  relief  sought  was  a  declara- 
tion whether  the  a^ard  was  binding  on  all  or  any  of  the  parties 
and,  if  binding  on  none,  a  declaration  whether  the  parties  were 
governed  by  cnstom  or  by  Muharamadan  Liw,  the  2Qd  and  Srd 
issues  framed  were  whether  the  award  was  binding  on  all  the 
parties  to  tho  suit  and  to  what  extent,  and,  if  not,  whether 
'      Muhammadan  Law  or  custom  governed  the  parties. 

The  authorities  cited  are   the  following  : — 

For  the  a^^^llants — 

Narain  Das  v.  Faiz  Shnh  (i),  in  which  it  was  held  that  no 
matter  can  be  said  to  be  directly  and  substantially  in  issue  or  to 
have  been  finally   decided  unless   a  decision  thereon  is  necessary 

I     for  the  decision  of   the  case  upon    the  ground    on  which  the  final* 

I     decision  ultimately  proceeds. 

Mussammat   Fatima    Begam   v.    Muhammad   Zalcaria  (*),  in 

,     which   it  was  held    that   a   plaintiff,  who   alleged    two   distinct 

I    causes  ot   action,  the  first  being  an    agreement    to  sell,  and  the 

'    second  a  subseqaent  sale  whioh  gave  him  a  right  of  pre-emption, 

if  it  were  not  rendered  nugatory  by  the  alleged  agreement,  could 

obtain  relief   on  one  only,    a-j  his  claim  to  pre-empt  could  be  con- 

if    sidered  only  if    his     claim  ow     the     agreement    was   defeated  : 

Mussammat   Fakhr-tm-nissa     v.    Malik    Rahim     Bakhsh  (^)    and 

Malik  Rahim  Bakhsh  v,  Mussammat  Fakhr-un-nissa  (*•),  in  which  it 


(')  157  P.  R.,  1889,  F.  B.  (»)  23  P.  B.,  1897. 

(•)  96  P.  R.,  1895.  (♦)  31  P.  R.,  1898. 
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was  held  that  in  the  pi^evious  suit  by  the  brother,  respondent  to 
this  appeal,  the  sisters  need  not  have  been  impleaded,  having  no 
property  in  suit  in  their  possession,  though  it  was  doubtless 
convenient  to  implead  them,  and  that  the  issue  as  to  their  right 
did  not  necessarily  arise  in  those  causes  of  action  upon  the 
pleadings  of  the  impleaded  brothers.  Labhu  v.  Eira  'Singh  ('), 
in  which  it  was  held  that  a  practical  test  for  determining 
whether  a  matter  has  been  directly  and  substantially  in  issue  in 
a  previous  suit,  is  furnished  by  effecting  a  separation  of  the 
discussions  and  findings  on  the  various  groups  of  issues  dealt 
with  in  the  judgment,  and  that,  if,  after  eliminating  all  but  one 
such  group,  the  judgment  still  remains  intelligible  and  in  itself 
suflScient  for  the  adjudication  of  the  suit,  and  the  decree  is  in 
entire  harmony  with  it,  the  matter  so  dealt  with  w^as  directly 
and  substantially  in  issue. 

Mula  v.  Ganda  (^),  in  which  it  was  held  that  a  question  of 
jurisdiction,  taken  by  the  Court  swr-  mo/o  and  not  put  in  issue, 
was  not  res  judicntn  -.  Cocke  v.  Cftll  (')  and  Ghand  Kaur  v. 
Partah  Singh  (*),  in  which  cause  of  action  was  defined,  as  stated 
by  ray  brother  Chatterji. 

Jamait'Un-nissa  r.  Lutf-un-nissa  (®),  in  which  a  majority  of  3 
to  2  held  that  if  a  decree  is,  upon  the  face  of  it,  entirely  in  favour 
of  a  party  to  a  suit,  that  party  has  no  right  of  appeal,  the  decree, 
and  nothin:;  else,  baing  appealable.  Mahmud,  J.,  held  that  a 
finding  on  an  is3ue  adverse  to  the  party,  in  whose  favour  the 
decree  wrs,  might  constitute  the  finding  res  judicata  and  conse- 
quently make  it  appealable.  Bhola  Bhai  v.  Adesang  (^),  in 
which  it  was  held  that  a  decree  which  was  not  appealable 
could  not  make  an  issue,  framed  in  a  suit,  from  the  decree  in 
which  an  appeal  lay  res  judicata  : 

Oovind  v.  Dhondbarar  C)  to  the  same  effect. 

Vithilinga  v.Vithilinga  (**)  to  the  same  effect. 

Somasundara  v.  Kulandaivelu  (^),  in  which  it  was  held  that 
a  co-sharer,  who  was  made  a  defendant  in  a  suit  by  his  co-sharers 
because  he  would  not  join  as  plaintiff,  was  not  bound  by  the 
decision,  being  unable  to  benefit  by  it  or  to  appeal,  and  not 
having  had  the  conduct  of   the  suit  in   his  hands. 

Gkuni  Lai  v.  Mussammat  Amir  Bibi  (^°),  in  which  it  was  held 
that  a  suit  by  a  widow  for  possession  of  her  share  of  her  husband's 

(')  41  P.  R.,  1899.  («)  /.  L.  R„  IX  Bom,  75. 

(»■  92  P.  R.,  1902,  F.  B.  {')  I.  L.  R.,  XV  Bom.,  104. 

(»)  L.  R.,  8  G.  P.  107.  («j   /.  L.  R.,  XV  Mad.,  ill. 

(♦)  L.  «.,  15  I.  A.  150  (»)  /.  L.  R„XXrin  Mad.,  457. 

(=)  I.  L.R.,  VII  All.,  60€,  F.B.  (•";  39  P.  R.,  1900. 
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property,  which  she  had  allowed  her  Btep-sons  to  cultivate,  on 
condition  of  their  giving  hor  maintenance  out  of  the  profits, 
was  not  barred  by  Section  13  by  reason  of  her  having  been 
made  a  party  to  a  suit  by  a  person  who  had  obtained  a 
mortgage  from  the  step-sons,  and  had  sued  for  poeseasion,  the 
question  of  her  right  to  possession  on  non-payment  of  mainte- 
nance not  having  been  raised  or  decided  in  that  suit. 

Jog al  Ki shore  y.  Ghammu  (*),  in  which  it  was  held  that, 
where  two  rival  pre-emptors  filed  identical  suits  for  pre-emption 
and  decrees  weie  passed  giving  one  pi e-emptor  preference,  the 
unsuccessful  pre-emptor  was  not  barred  from  appealing  against 
the  decree,  in  the  suit  in  which  he  was  plaintiff,  by  reason  of 
his  failure  to  appeal  against  the  decree  in  the  suit  in  which 
he  was  defendant. 

For  the  respondents — 

Krishna  Behari  Eoy  y.  Banwari  Lai  Roy  (^),  in  which  it 
was  held  that  where  a  material  issue  has  bean  tried  and 
determined  between  the  same  parties  in  a  proper  suit,  and  in  a 
competent  Court,  as  to  the  status  of  one  of  them  in  relation  to  the 
other,  it  cannot  be  again  tried  in  another  suit  between  them.  Theii 
Lordships  followed  a  previous  decision  in  Soorjee  Monee  Payee  v. 
Huddamind  Mahapatter  (^),  in  which  it  was  said,  after  reference 
to  Section  2,  Act  VIII,  1859,  'Their  Lordships  are  of  opinion 
that  the  term  '  cause  of  acliou  '  is  to  be  constiued  with  reference 
"  rather  to  the  substance  than  to  the  form  of  action,  and  they 
''  are  of  opinion  that  in  this  case  the  cause  of  action  was  in 
"  substance  to  declare  the  will  invalid  on  the  ground  of  the  want 
"  of  power  of  the  testator  to  devise  the  property  he  dealt  with. 
"  But,  even  if  this  interpretation  were  not  con ect,  their  Lord- 
'  ships  are  of  opinion  that  this  clause  in  the  Code  of  Procedure 
"  would  by  no  means  prevent  the  operation  of  the  general  law 
"  relating  to  res  judicata,  founded  on  the  principle  nemo  debet  hie 
'''■  vexani   pro  eadem  causa.     This    law  has  been  laid  down    by   a 

"  series  of  cases  in  this  country It  has  probably  never  been 

"  better  laid  down  than  in  a  case  which  was  referred  of 
^'■Gregory  v.  Molesworth  (*),  in  which  Lord  Hardwieke  held 
"that  where  a  question  was  necessarily  decided  in  effect,  though 
"  not  in  express  terms,  between  parties  to  the  suit,  they  could 
"  not  i-aise  the  same  question  as  between  themselves  in  any 
"  other    suit   in   any    other   form  ;  and  that   decision  has    been 


(')  85  P.  R  ,  1935,  F.  B.  {^)  12  8.  L.  R.,  304,  P.  C. 

(^)  9  i  &.,  1  Oal,  lU  P.  C.        (♦)  3  Atk.,  617. 
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"followed  by  a  long  course  of  decisions,  the  greater  part  of 
"  which  will  be  found  noticed  in  the  very  able  notes  of  Mr.  Smith 
"  to  the  cape  of  the  Duchess  of  Kingston." 

Gobind  Chunder  Koondoo  v.  Taruch  Ohander  Bose  ( ' ),  in 
which  it  was  said,  "  We  have  therefore  to  see  whether  the  right 
"and  title  which  is  the  si^bject  of  claim  in  this  suit  was  not 
"  the  very  same  right  and  title  which  was  in  issue  between  the 
"  same  parties,  and  determined  in  the  former  suit.  When  once 
"it  is  made  clear  that  the  self-same  right  and  title  was  Sub- 
"stantially  in  issue  in  both  suits,  the  precise  form  in  which  the 
"  suit  was  brought,  or  the  fact  that  the  plaintiff  in  the  one  case 
"  was  the  defendant  in  the  other,  becomes  immaterial." 

Lachman  Singh  v.  Mohan  (2),  in  which  a  majority  of  a 
Full  Bench  held  that  certain  defendants  could  appeal  from  a 
decree  which  merely  dismissed  the  plaintiffs*  suit  for  possession 
"  as  it  at  present  stands,"  an  issue  as  to  the  defendants*  title 
having  been  decided  against  them  in  the  body  of  the  judgment, 
in  which  it  was  held  that  they  were  entitled  to  possession  aa 
tenants  under  an  unexpired  lease.  Dwarha  Das  v.  Kameshar 
Prasad  (^),  in  which  it  was  held  that,  where  a  claimant-objector 
makes  the  judgment-debtor  a  defendant  to  hia  suit  under  Section 
28.3  of  the  Code  of  Civil  Procedure,  and  does  not  limit  his  claim, 
he  claims  both  in  form  and  substance  against  the  judgment- 
debtor  a  declaration  of  his  title  to  the  whole  of  the  property,  tlie 
title  to  which  is  in  issue  in  the  suit :  that  a  decree  in  such  suit, 
declaring  the  liability  or  non-liability  of  the  property  to  attach- 
ment and  sale  in  execution  of  the  creditor's  decree,  must 
necessarily,  unless  the  suit  be  decided  on  a  ground  not  involving 
the  question  of  title,  decide  and  deteimine  all  questions  of  title 
on  which  the  parties  to  the  suit  could  rely,  and  that  such 
decision  would  operate  in  any  future  suit  between  the  parties  as 
res  judicata  on  those  questions  of  title,  though  such  subsequent 
suit  might  relate  to  property  not  in  question  in  the  suit  under 
Section  283,  provided  the  second  suit  is  within  the  jurisdiction  of 
the  Court  which  decided  the  first  suit. 

Jamna  Vas  v.  Udey  Ram  (*),  in  which  it  was  held  that, 
where  plaintiffs  as  second  assignees  of  a  debt,  sued  for  recovery 
of  the  debt  and  impleaded  their  assignors,  the  original  debtors 
and  certain  persons  whom  they  alleged  to  have  been  prior 
assignees  of  the  debt,  but  to  have  lost  the  benefit  of  their 
assignment  through  non-fulfilnunt  of    fchj   ciaiitioas  on  which 


(')  /  L    R,IIl  Oal.,  115,  F.  B.      (*)  /.  L.  R.,  XVII  All.,  69. 
0)  Z.  L.  R.,  11  4U.,  497.  F.  B.        (*)  /.  fi.  fi..  XV  AIL,  117. 
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it  wa8  made,  and  the  Court  gave  the  plaintiffs  a  decree  dgainst 
theoiiginal  debtoie,  the  6t at  assignees  could  appeal,  inasmuch 
as  the  decree,  though  not  against  them  by  name,  necessarily 
implied  a  fi)idiiig  that  the  assignment  to  them,  upon  the  basis 
of  which  they  itsisted  the  plaintiffs'  claim,  had  became 
void. 

Bai  Charan  Qhose  v.  Kumud  Mohun  Butt  Chowdhry  ('),  in 
which  it  was  held  that  an  appellate  judgmerit  in  a  fuit  operated 
as  res-judtcata,  although  no  second  appeal  to  the  High  Court 
lay  in  that  suit  and  a  second  appeal  would  have  lain  in  the 
second  suit,  Section  13  of  the  Code,  containing  nothing  to 
indicate  that  the  judgments  in  the  two  suits  must  be  open  to 
appeal  in  the  same  way,  in  order  that  the  decision  on  any 
issue  in  the  earlier,  can  bar  the  trial  of  the  same  issue  in  the 
later  suit. 

Phugwanbutti  Chaudhram  v.  Forbes  (^),  in  which  it 
was  held  that  the  course  of  appeal  doe^  not  affect  the  question 
of  res-Judicata. 

Atlanta  Balacharya  v.  Bamodhar  Mahut<d  (*),  in  which 
it  was  held  that,  where  the  decree  depends  on  an  issue,  the 
finding  on  that  issue  effects  res-judzcata,  although  the  finding  does 
not  appear  upon  the  fare  of  the  decree.  Wasdeo  v.  Bujp  Chand  (*) 
in  which  it  was  held  that,  inasmuch  as  a  decree  for  partition  is 
a  joint  declaration  of  the  rights  of  all  the  co-sharers  interested 
in  the  property  rf  which  partition  is  sought,  each  oo-sharer  is 
entitled  to  obtain  prsse ssion  of  the  si  are  allotted  to  him  under 
the  decree,  whether  he  be  plaintiff  or  defendant. 

Ghesav.  Banjit  (*),  in  which  it  was  held,  by  a  Full  Bench, 
that,  when  a  common  question,  such  as  the  tenure  of  a  village 
Community  arises  between  the  members  of  a  community  and 
one  of  suoh  members  sues  the  rest,  the  determination  of  such 
common  qaestiou  will  not  bind  the  whole  of  the  defendants 
as  res-judicata,  so  as  to  bar  the  question  being  raised  among 
themselves  in  a  subsequent  suit,  nniet-s  they  have  been  distinctly 
at  issue  on  the  point  in  the  suit,  and  acting  as  opposite 
parties  and  the  order  made  is  one  affecting  the  rights  of  the 
defendants  among  themselves. 

Nthal  Singh  v.  Chanda  Singh  («),  in  which  it  was  held 
that,  where  there  is    a  conflict    of   interest   between    defendants 


(l^  I.  L.  B..  XXV  Cal.,  571  (*)  23  P.  /?.  1905. 
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inter  «e,  an  adjudication   of  rights   may    be   res-Judicata   between 
then?  as  well  as  between  the  plaintiff  and  the  defendants. 

Was  deo  v.  Bup  CJiavd  C^),  it  which  it  was  held  that,  as  a 
decree  for  partition  is  a  joint  declaration  of  the  rights  of  all  the 
co-sharers  interested  in  the  property  of  which  partition  is  sought 
each  co-sharer  is  entitled  to  obtain  popsession  of  the  share 
allotcd  to  him  under  the  decree,  whether  he  may  be  a  plain- 
tiff or  a  defendant.  Sheikh  Khoorshed  Hossein  v.  Nsbbee 
Fatima  (*),  in  which  it  was  said  "  we  are  of  opinion  that 
*' a  decree  fir  partition  is  not  like  a  decree  for  money  or  for 
'*  the  delivery  of  speci6c  property,  which  is  only  in  favour 
*•  of  the  plaintiff  in  the  suit.  It  is  a  joint  declaration  of  the 
"  lights  of  persons  interested  in  the  property  of  which  parti- 
"  tion  is  sought,  and,  having  been  so  made  it  is  unnecepsaiy 
"  for  these  persons  who  are  defendants  in  the  suit  to  come 
"  forward  and  institute  a  new  suit  to  have  the  same  rights 
"  declared  under  a  second  order  niade.  It  must  be  takeii 
"  that  a  decree  in  such  suits  is  a  decree,  when  properly  drawn 
"  up,  in  favour  of  each  share-holder,  or  set  of  share-holders, 
"  having  a  distinct  share." 

Basaun  Lai  Shoohul  versus  Ghundee  Dass  (^),  in  which  if 
was  held  that,  where  A  had  bi ought  a  suit  against  B  for 
arears  of  rent  and  B  admitted  the  sum  claimed,  but  contended 
that  the  rent  was  due  for  a  larger  area  of  land  than  that 
specified  in  the  plaint,  and  an  issue  was  framed  on  such  con- 
tention and  decided  Mgainst  B,  a  subsequent  suit  by  B  to 
have  it  declaied  that  a  sum  of  monty  equal  in  amount  to  the 
sum  paid  on  admission  in  the  foimer  suit,  comprised  the  rent 
due  on  all  the  lauds  held  by  him  under  A,  was  barred,  being 
res-judicata. 

Kali  Krishna  Tagore  v.  Secietary  of  State  for  hidia  in 
Council  (*),  in  which  it  was  held  that,  to  apply  the  law  of 
estoppel  by  judgment  under  Section  13,  Act  XIV  of  1882,  it 
must  be  seen  what  has  been  directly  and  substantially  in 
issue  in  the  suit,  and  whether  that  has  been  heaid  and  finally 
decided,  and  that,  for  this  purpose,  the  judgment  must  be 
looked  at,  the  decree  being  usually  insufficient  tor  the  purpose 
inasmuch  as,  according  to  the  Code,  it  only  states  the  relief 
granted  if  any,  or  other  disposal  of  the  suit,  without  the  ground 
of  decision  and  without  affording  information  as  to  what 
may  have  been  in  issue  and  decided. 

C^)23  P.  R.,  1905.  C)  I.  L.  R.,  4  Cal.,  686. 
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Phundo  V.  Jangi  Nnth  (^),  ard  othi  r  auihciifies  for 
tlie  establif^bed  rule  t-bat  wbere  a  Judicial  decision,  pleaded 
eovBiitni'mg  les-jhdicata  m  ;  II  iff-f.etts  inlfilf-  the  rfqnire- 
ments  of  Section  13  f  f  tb(  Code  of  Civil  Proceduip,  ai  d  it  bas 
become  final,  it  is  immaterial  wbetlier  it.  is  or  is  not  sound 
law. 

In  my  view  of  the  Inw  t  nd  tbe  fact?  it  is  unnecespary 
to  consider  tbe  authorities  above  cited  on  the  qnes^tion  whether 
the  right  of  appeal  cr  the  course  of  appeal  affects  the  question  of 
res-judicata. 

Tbe  case  for  tbe  plaintiff  in  tbe  pievions  suit  was  that 
the   award  bound  all  or  some  of  the  defendants. 

Tbe  pioperty  in  suit  was  in  j.ossession  of  tbe  male  defend- 
ants. Tbe  female  defendttnts  were  in)pleJided  because  they 
were  alU-ged  to  be  b(  und  by  tl  e  awaid,  and  because  tbey  would 
be  necessary  parties  on  the  issues  which  would  arise  in  the 
event  of  the  award  not  binding  the  male  defendants.  If  the 
award  bound  tbe  lailei  tbe  istue  as  to  custom  or  Muban. no- 
dan  law^didjoi  bjibt- ;  inaf-n.iicb  jsilie  male  piulies  to  the 
suit  could  not  le-open  isf-nes  which  had  been  conclnded  by  the 
awaid,  and  the  awaid  Lad  adjudicated  on  their  itf^pective  rigbls 
in  tbe  estate. 

All  that  the  Court  belew  bad  thereffre  to  do  in  the  previous 
suit  was  to  pass  a  dee  ree  apjonst  the  male  defendants  in  tbe 
terms  of  the  awaid,  on  the  finding  that  it  bound  them,  and 
the  decision  eu  tbe  question  of  v'^tatus  with  refeience  to  Muham- 
madan  law  oi  custem  w.^s  ultra  fiVes,  inasmuch  as  that  issue 
did  not  arise  :  MusS'immat  Imira  Bat  v.  Gadu  Dhar  ('^),  and 
Muh)  V.  Gondu  (^).  Of  the  authorities  cited  above  for  the 
defeneiant-iespondenis,  tbe  case  of  Krishna  Roy  v.  Bunuari 
LqU  h'oy  (^)  does  not  lulp  them,  inasmuch  as  the  rule  laid 
down  tleiein  applies  enly  it  ca.'fs  in  Mbiib  the  issue  tried 
was  material  and  itrofeon  tbe  plesdiigs.  The  suVi-tance  of 
ihc  suit  was  to  establish  the  award  and  cbtnin  a  decree 
in  the  teims  thereef  against  ibofe  bntnd  ly  it,  and  the  otJer 
issues  would  arifC  r nly  rn  a  firdii  g  thfit  tbe  award  did  not 
1  ind  tbe  defendants  in  pospessicn  of  tl^e  property. 

Gohmd  Chindei  Kconr-co  v.  T-.tvck  Chunder  Bose  (*). 
is  inapplicable  because  the  question  substantially  in  issue 
previously  waswbeiber  tl  (  malts  in  possessi<  n  were  bound 
by  the  award. 

(M  I.  L.  R.,  15  All.,  327.  («)  92  P.  R.,  1P02,  F.  B. 
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8htb  Charan  Lai  v.  Bagu  Nath  (^),  is  inapplicable  tecause 
the  parties  to  the  award  could  not  go  behind  its  terms,  if 
binding  on  them. 

Wasdeo  v.  Bup  Chand  C),  is  inapplicable  becanee  the 
qnestion  of  the  rights  of  the  females  did  not  arise  on  the 
finding  that  tlie  award  bound  the  males,  and  the  same  may  be 
said  of  GMsa  v.  Banjit  ('),  NiJial  Singh  v.  Chanda  Singh.  (*), 
Sheikh  Khoorshed  Hossezn  v.  Nabbee  Fatima  (^),  and  Kali 
Krishna  Tajone  v.  The  Secretary  of  State  for  India  in  Council  (^). 
For  these  reasons  1  concur  with  my  brother  Chatterji  in  hold- 
ing that  the  subsequent  suits  weie  not  barrfd  by  Section  13 
of  the  Code  of  Civil  Procedure,  and  in  decreeing  the  appeals 
and  setting  aside  the  decrees  below,  and  in  remanding  the 
suits  under  Section  562  of  the  Code  of  Civil  Procedure  for 
decision  in  accordance  with  law. 

Court  fees  on  the  memoranda  of  appeal  will  be  refunded 
and  costs  will  be  costs  in  the  cause.  No  question  as  to  property 
not  dealt  with  by  the  award  was  argued  before  me. 

Appeal  allowed. 


BivTsioN  Side. 


No.  58. 

Before  Mr.  Justice  Rattigan. 

GHULAMMUHAMMAD,— (Plaintiff),— PETITIONER, 

Versus 

JANGBAZ   AND  THE   MUNICIPAL   COMMITTEE   op 

JULLUNDUR,— (Defendants),— RESPONDENTS. 

Civil  Revision  No.  1340. 

Municipal  Committee— Discretion  of,  to  tale  action  tinder  Section  120^— 
Suit  It/  person  aggrieved  for  injunction —Jurisdiction  of  Civil  Court  to 
restrain  ac'ian  of  Municipoli/y— Pvnjob  Municipal  Act,  1891,  Section 
120  E. 

Although  under  the  powers  given  by  the  Legislature  a  local  body 
may  act  perfectly  hontt  fide  and  intra  vires  in  issuing  a  certain 
order,  still  if  that  order  injuriously  affects  the  rights  of  any  person 
the  latter  can  undoubtedly  appeal  to  the  Civil  Courts  for  protection 
and  to  that  protection  he  will  be  entitled  if  he  can  prove  that  the 
order  m  question  was  made  wantonly  or  without  any  reasonable 
justification.  Therefore,  where  a  Municipal  Committee,  at  the  instance  of 
a  discontented  neighbour,  issued  a  notice  under  Section  120  E  of  Act  XX  of 
1891,  directing  the   plaintiff  to  close  his  old  drain  and  to  make  a  new  one 


(')  /.  L.  R.,  11  All,  174.  (•)  140  p.  B.,  1^  -0. 

(»)  23  P.  R.,  1905.  (>)  /.  L.  R.,  3  V    I.,  :5i. 
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in  its  place  along  a  different  alignment,  without  any  proper  enquiry 
as  to  whether  the  existing  drain  was  a  menace  to  the  health  of  the 
people  surrounding  it  or  the  general  public. 

Held,  that  the  Civil  Court  should  under  such  circumstances  interfere  by 
injunction  to  restrain  the  Committee  from  carrying  out  its  order 
which  was  inequitable  and  pretended  to  proceed  on  an  alleged  danger 
to  health    which   was  in  no  way  proved. 

Ollfvani  V.  RahimtuUa  Nur  Moharned  (^^),  Dimodar  D is  v.  Municipal 
Committee  Delhi  (*),  Badri  Das  v.  Municipal  Committee,  Delhi  (3),  and 
Duke  V.  Bameswar  Malta  (-1),  referred  to. 

Petition  for  revision  of  the  order  of  Captain  B.,  C  Roe, 
Divisional  Judge,  Jullundur  Division,  dated  lOth  January 
1906. 

Shah  Nawaz,  for  petitioner. 
Sheo  Narain,  for  respondents. 
The  judgmeut  of  the  learned  Jiidge  was  as   follows  :— 

RATiraAN,  J.— The  Municipal  Committee  of  Jallandnr  by  18^^  Fehy.  1907. 
notice  issued  under  Section  120  E  of  Act,  XX  of  1891,  (as 
amended  by  Punjab  Act,  III  of  1900)  directed  plaintiff 
to  close  an  old  drain  and  to  make  arrangements  for  a  new 
drain  along  a  diiferent  alignment.  Plaintiff  appealed  from 
this  order  to  the  Commissioner  of  the  Dividion  ;  but  his  appeal 
was  rejected,  and  he  now  suos  for  an  injunction  to  restrain 
defendents — (who  are  the  said  Committee  and  two  other 
persons)  from  giving  affect  to  the  directions  contained  in  the 
notice. 

The  District  Judge,  whild  holding  that  the  Committee 
acted  without  mala  fides,  granted  plaintiff  the  relief  prayed 
for  on  the  ground  that  the  order  was  not  equitable  and  that 
"  it  pretends  to  proceed  on  alleged  danger  to  health  which 
"  is  by  no  means  proved."  The  District  Judge  further  found 
that  the  old  drain  had  existed  for  over  25  years,  that  plaintiff 
had  acquired  an  easement  in  respect  of  it,  and  that  defend- 
ant No.  2  (who  is  married  into  plaintiff's  family  and  resides 
next  door)  "  wants  to  extinguish  that  easement,  and  finding 
"  he  cannot  do  so  at  law,  shelters  himself  behind  an  order 
"  of   the  Committee."  ^ 

From  the  order  of  the  District  Judge,  defendant  No.  2, 
appealed  to  the  Divisional  Judge,  who  accepted  the  appeal 
and  dismissed  plaintiff's  suit  on  the  ground  that  as  the 
Committee    in    issuing  the   order   under  Section    120    B,  had 

(1)  /.  L.  R„  XII  Bom.,  4,74.  (»)  90  P.  R.,  1898. 

(»)  27  P.  B.,  1901.  (*)  /.  L,  B.,  XXVI  OaL,  811 . 
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not  been  prc.ved  to  have  acitd  tiUra  vires  or  oiiala  fide 
or  Avithout  authority  the  Civil  Coutts  hud  no  jiu'iediction  to 
6i-.tertain    the  present  suit. 

Plaintiff  applies  to  thisCuuit  to  nvisethip  latter  order 
and  on  his  behalf  his  lenrred  counsel  contends  that  CiA-il 
Courts  have  undoubted  jurisdiction  to  interfere  in  such 
cases  w'^on  the  order  of  the  local  authority  is  unreasonable. 
mnlicious,  wanton  or  oppressive.  It  is  contended  that  in  the 
present  instance  the  order  impugned  is  obnoxious  on  all  thosi 
grounds,  and  that  there  was  no  possible  justification  for  the 
Committee  in  issuing  it.  Mr.  Shah  Nawaz  also  contends  that 
the  Divisional  Judge  has  erred  in  dismissing  the  suit  without 
considenng  whether  the  order  was  or  was  not  reasonable. 
In  support  of  his  contentions  the  learned  counsel  relies 
upon  OUivant  v.  Rahmitulta  Nur  Mohamed  (i),  at  pages  474  and 
494  ;  iavio  inr  Das  v.  Municipal  Committee,  Delhi  (^),  at  page  90, 
and  Badri  Pas  v.  Municipd  Gomviittee,  Delhi,  (').  In  reply  Mi*. 
Sheo  Narain  urges  that  this  being  a  petition  for  revi^ion 
this  Court  is  bound  by  the  finding  of  the  Lower  Courts 
on  the  fact:  ;  that  there  is  no  proof  whatsoever  that  the 
Committee  acted  mala  fide  oi  maliciously  :  that  ou  the  contraiy 
there  is  evidence  to  show  that  the  order  was  issued  in 
consequence  of  the  committee  having  reason  to  believe  that 
the  existence  of  the  drain  was  "  a  menace  to  health  "  ;  that 
in  his  plaint  the  plaintiff  made  no  allegation  that  the  order 
was  oppressive,  wanton,  capriciaus  or  unreasonable  and  that 
the  Civil  Courts  should  be  chary  of  interfering  with  orders 
passed  by  local  authorities  in  exercise  of  the  powers  conferred 
upon  them  by  the  legislature.  The  learned  pleader  cited 
Badri  Das  v.  Municipal  Gommitlee  Delhi  (^),  and  Duke  v.  Eamesivar 
Maiia  (*),  as  authorities  in  favour  of  his  arguments.  1 
quite  agree  that  the  Civil  Courts  should  not  interfere,  save 
on  good  and  substantial  grounds,  with  the  orders  of  Local 
Bodies  passed  in  the  bond  fide  exercise  of  the  discre- 
tionary powers  conferred  upon  them  by  the  legislature.  1 
also  quite  agree  that  in  eases  such  as  the  present  the  findings 
of  the  Lower  Courts  should  (except,  again,  for  substantial 
reasons)  be  accepted  by  this  Court  when  adjudicating  as  a 
"Court  of  revision.  But  while  admitting  this,  I  think  that 
H  Couit  is  bound  in  all  thrse  cat-es  to  see  whether  the  dis- 
cietiouai  y    powers    vestt  d   in    local    authorities   have     been,    in 
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any    particular     case,    exercised    boitd    Ude  and     reaeonably.     I 

do    not   me  in    to     say     that    the    Court    is   to   over-rule   the 

orders  of    the    local    authority    simply    because    it   may   itself 

cousider    that   the   order   impugned    was    unnecessary  or  open 

to   objection.     That    is   not   the   true     test.     Before  a  Courtis 

justified  in  interfering  it  must   find    that   the  order  in  question 

was    given    mala  fide,    or    that    it  was  w/^ra  f*Ves  or  oppressive, 

wanton    or    altogether     unreasonable.     Very     wide   powers   are 

given    by    the    Legislature  to    local     authorities   and    with    the 

oxercihe    of    tLc&e    powers,    if    exercised  leasonably,   the  Courts 

rightly    refuse     to    interfere.     But    if   in     any   case    the   person 

aggrieved    thereby   can    satisfy    the    Court   that  the   order  was 

one   for    which    thcie  is    on  the  record  no  justification  whatever, 

I    cousider    that  it   is  alike     the    right     and    the    duty  of  the 

Civil    Court    to    interpose    its     authority    to    prevent   the    looal 

body   from    abusing  the   powers  conferred   upon  it  (see  Damoiar 

Basw.  Municipal  Committee,  Delhi,  ('),  at  page  90).  In  the  present 

CHse     the     District    Judge     after     himself     inspecting    the   spot 

carao  to  the  conclusion  that  the  order  issued  to  the  petitioner  was 

inequitable  and  that  it  pretended  to  proceed  on  an  ulleged  danger 

to  health  which    was  in  no  way  proved.     As  the  District   Judge 

further  points  cut  in  his  judgment  there  can  be  no  doubt   that  it 

was    owing     to    the   machinations    of     defendant    No.    2,     who 

is  inimically  disposed    towards    plaintiff,    that  the   order   came 

to  be   passed.     And   that   this   is   so,  and    that   the   Municipal 

Committee    are   not  themselves    really    interested   in    this  case 

is,    I    think,   apparent    from    the   fact   that  the  only  person  who 

appealed    from  the  order  of  the    District  Judge,  granting  plain- 

tifi's   prayer   for   an    injunction,    was  the  said    defendant  No.  2. 

The     Municipal    Committee,    who    were    co-defendants    in    the 

suit,    accepted   the  District  Judge's    finding  and    order.     There 

is     moreover   absolutely      no     trustworthy     evidence      to    show 

that   plaintiff's    drain    which    has   been     ia  existence    for   over 

25  years   has    endangered    the    health   of    the  public  or    of    his 

neighbours,  and   no   reason    is   given    by    the  Municipal    Com-. 

niittee   for   ordering  its   closure.     Under    these    circumstances 

1    think    the    District  Judge    was    right   in   giving    plaintiff  the 

reliof  for   which     ho    asked.     The     Divisional    Judge    has   not 

attempted      to      discuss     this      aspect     of     the     question     aiid 

has    reversed    the     order     of    the     District     Judge    simply    on 

the    ground    that    the    Committee    had    not  been   shown  to  have 

acted    Mala  fide    or   ultra   vires.     This    is    an    entirely   errdneous 

view     of     the      law.     A  local     body     may    act    perfectly    bond 


(')  27P.-iJ.,  1901, 
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fide  and  intra  vires  in  issuing  a  certain  order,  but  if  thai 
order  injuriously  affects  the  rights  of  any  person,  the  latter 
can  undoubtedly  appeal  to  the  Civil  Courts  for  protection 
tnd  to  that  protection  he  will  be  entitled  if  he  can  prove 
that  the  order  challenged  was  made  wantonly  or  without 
any  reasonable  justification.  In  the  present  case  1  can  upon 
the  materials  before  me  come  to  no  other  conclusion  than 
that  the  Municipal  Committee  issued  the  order  at  the  instauce 
of  defendant  No.  2  and  solely  for  his  benefit  and  without 
any  proper  inquiry  as  to  whether  the  drain  was  a  menace 
to  health.  Had  the  Committee  really  been  of  the  opinion 
that  the  existence  of  the  drain  endangered  the  health  of  the 
petitioner's  neighbours  or  the  public,  I  have  no  doubt  that 
they  would  have  themselves  appealed  against  the  order  of  the 
District  Judge. 

This  being  the  view  which  I  take  of  this  case  I  have 
no  hesitBtion  in  setting  aside  the  order  of  the  Divisional 
Judge,  who  dismissed  the  suit  upon  the  erroneous  ground 
that  in  such  cases  the  Civil  Courts  have  no  jurisdiction  to 
question  the  orders  of  the  local  authorities.  The  respondent 
Jangbaz  Khan  must  pay  the  costs  of  the  proceedings  in  this 
Court  and  in  the  Lower  Courts. 

Application  allowed. 


Full  Bench 

No.  59. 

Before  Af  r.  Justice  tieid,  Mr.  Justice  tioberlson  and  Mr. 
Justice  Lai  Ghand. 

GOKAL  CHAND  AND  ANOTHER,— (Plaintiff's)— 
APPELLANTS, 
AmixinSini.     ^  Versus 

RAHMAN  AND  OTHERS.— (Defendants),— RESPONDENTS. 

Civil  Appeal  No.  616  of  1906. 

Mortgage~N<yn-'payment      of    consideration    according    to    agreement  — 
Incomplete  trantaction—Lien — 

Held  by  the  Fall  Bench  that  in  the  absence  of  a  specitic  coutract 
poftponing  payment,  failure  to  pay  fall  conaideration  as  agreed  upon 
whether  to  the  mortgagor  or  to  a  prior  iDoumbrancer  after  such  paymeat 
has  been  demanded  by  the  mortgagor  avoids  the  mortgage  and  destroys 
th* mortgitgee'a  li«a  aud  right  to  pojseaaiou,  ^eveu  ou  subijquiut  ujader 
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of  the  unpaid  consideration,  it  being  immaterial   whether  the  non-paym«Dt 
has  or  hag  not  caused  inconvenience  or  loss  to  the  mortgagor. 

Ala  Bakhah  v.  Shama  (»),  Chandan  Lai  t.  Nihal  (*),  Mangal  Singh  v. 
Jumdan  (*),  Oupal  Suhai  V.  Mvfsammat  Hussain  Bibi  {*),  Saudagar  Singh  V. 
Sant  Ravi  (*),  referred  to. 

Gomesa  v.  Mela  Bam  ("),  dissented  from. 
Further  appeal  from    the  decree    of    Major  0.   0.    Beadon, 
Divisional  Judge,  Hoshiarpur  Division^  dated  23rd  March  1906. 

Harris  for  appellants. 

Bodhraj  Sawhney  for  Respondents. 

This  was  a  reference  to  a  Full  Bench  made  by  Chatterji,  J., 
to  determine  whether  a  mortgage  with  possession  where  for 
some  reason  or  other  a  portion  of  the  consideration  money 
specified  in  the  deed  remains  unpaid  is  capable  of  enforcement 
and  carries  lien  with  it. 

The  Order  of  reference  by  the  learned  Jadge  was  as 
follows : — 

Chattebji,  J. — In  this  case  the  consideration  for  the  mort-  oq^.^  j^iy  IQQR 
gage,  dated  9th  April  1900,  was  mostly  money  to  be  paid  to 
previous  mortgagees  and  creditor.  One  of  these  items  was  a 
sum  of  Rs.  93  payable  to  Chanan  Shah.  All  the  mortgage 
money  was  paid,  but  Chanan  Shah's  debt,  which  was  secured 
by  two  deeds,  could  not  be  paid  in  full.  One  deed  for  Rs. 
68  was  paid  off  and  the  remaining  amount  in  the  mortgagees' 
hands,  Rs.  25,  was  insufiBcient  to  redeem  the  other  mortgage. 
The  money  remained  with  the  mortgagees  and  now  they  sue 
after  the  lapse  of  about  five  years  foi  possession  of  the  land 
under  the  terms  of  the  deed,  offering,  if  necessary,  to  pay  the  25 
rupees  to  the  mortgagees. 

The  suit  has  been  thrown  out  by  the  Divisional  Judge  on 
the  ground  that  there  was  no  complete  mortgage  as  the  plain- 
tiffs  did  not  pay  the  full  amount  of  the  mortgage  money  but 
kept  back  Rs.  25  which  they  ought  to  have  paid  to  the  mort- 
gagor, if  it  was  insufficient  to  redeem  the  other  mortgage  to 
Chanan  Shah.  He  has  followed  Qopal  Sahai  v.  Mussammat 
Eussain  Bibi  and  others  (*). 

The  rulings  on  the  questirn  as  to  the  right  of  the  mort- 
gagee under  the  mortgage  where  for  Gome  renson  or  other  a 
portion  of  the  mortgage  money  specified  in  the  deed,  remains 
unpaid,  are  conflicting.     See   Alia  Baksh   and  another  v.   Shama 

(»)  153  P.  B.,  1882.  (•)  100  P.  B.,  1889.  / 

CM   153  P.  R..  1882.  Note.  (')  10.3  P.  R..  igoC^ 
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and  another  (^),  G opal  Sahai  v.  Mttsmmtnat  Hussain  Bihi  (2)^ 
and  Saudagnr  Singh  v.  Sant  Ram  (^),  on  the  one  hand  and  on 
tho  other  Gomess  and  another  v.  Mela  Ram  (*)  and  the  judgment 
of  Mr.  Justice  Chitfy  in  Civil  Revision  No.  355  of  1906 
which  I  understand  ia  supported  by  a  Division  Bench 
ruling  of  which  I  have  not  been  able  to  obtain  the  particulars. 
The  weight  of  authority  is  in  favour  of  the  view  propounded 
in  the  first  set  of  rolings,  which  is,  that  the  mortgage  is  in  that 
case  wholly  avoided  and  carries  no  lien  with  it.  lam  myself 
not  free  from  doubt  as  to  the  correctness  of  this  opinion 
and  the  point  is  an  important  one,  which  frequently  comes  up 
for  decision.  I  regnrd  the  law  on  this  point  as  in  an  unsatis- 
factory state  as  far  as- this  province  is  concerned,  aiid  think  that 
it   ought  to  be  clearly  propounded  by  a  Full  Bench. 

I     accordingly   lefer  the   question   to  a   Full    Beach.     It  is 
suflBciently    £et  out  in  the  foregoing  judgment. 

I  leave  on  record  that  after  hearing  counsel  I  over-rale 
the  grounds  of  appeal  relating  to  the  capacity  of  Rahman, 
respondent,  to  affect  a  valid  mortgage  of  his  minor  brother's 
share,  and  hold  that  he  has  no  such  power  and  that  the  minor 
has  not  in  any  case  received  full  benefit  from  the  mortgage. 

The  Full  Bench  reference  arises  only  in  the  cape  between 
Rahman    and  the  mortgagees. 

The  following  opinions  were  recorded  by  the  learned 
Judges   constituting  the  Fall  Bench  :  — 

9th  Fehv.  1907.  Re  id,  J. — The  question  referred   is  the  effect,  on  a  mortgnpo 

with  possession,  of  failure  by  the  mortgagee  to  pay  off  the 
prior  incumbrances,  payment  of  which  constituted  part  of  the 
mortgage  consideration  :  Gomes  v.  Mela  Ram  (*),  and  Civil 
Revision  3.S5  of  1906  have  been  relied  on  for  the  appellant  as 
authority  for  the  proposition  that  in  spite  of  failure  to  pny 
the  whole  corsideration  promptly  the  mortgagee  was  entitled, 
in  the  absence  of  a  special  contract  to  the  contraiy,  to  posses- 
sion, the  remedy  of  the  mortgagor  being  a  suit  for  damages 
for  breach  of  the  contract  to  pay  the  consideration.  Elsmie,  .)., 
who  was  a  party  to  the  Judgments  in  Ala  BaTchsh  v.  Shama  (^), 
and  Oomtss  v.  Mela  Ram  (*),  distinguished  the  latter  case, 
from  the  former  on  the  ground  that  in  the  latter  there  was 
no  contract  as  to  the  time  for  payment,  and  tender  of  the  unpaid 
balance     was     made    within  1  &  „prt'ma  facte  reascnable  time." 

(1)   153  P.P.,  lhi-2.  (»)  103  P.R.,  1906. 

ti\  inn  p  R    ^J^Sfl  /*.  if.    p   n    irba 
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Plowdea,  S.  J.,  drew  a^  sa  -'h  distia-Jtioa,  anl  hel  I  fchi^  f  tilare 
topiy  pronp.lyaffjrdid  ai  dafen.i^  t)  a  sai^.  by  a  Tairl:;^a?3e  for 
possession,  coapled   with   tender   of   the  consideration  due.     In 
Civil  Revision  335  of  1906  Chitty,  J.,  distinguished  the  facts  from 
those  in  Gopal  Sahai  v.  Mussammat  Hzissain  Bibi  {}),  iu  that   the 
mortgagee  in  the  1906  case  undertook  to  pay  off  certain  prior  in- 
cnmbrances    and    the   amounts    so    payable    were    not  to  pass 
through  the  mortgagor's  hands,  and  no  time  was  fixed  for    these 
payments.     The  learned  Judge   held  that   the   mortgagors  could 
not  plead  that  the  mortgage    was    incomplete   merely    because 
the  prior  incumbrances   had   not   been  paid  off,   and    they   had 
themselves  paid  some  of  them.     I   regret  that   I   am  unable  to 
concur  in   these  expositions  of   the  law.     Prior   incumbrancers 
are  not  bound   by   the  contract  between   the   mortgagor   and  a 
puisne  iucuQibraucer,   aad  bh3   fiiliifj  of   tiie   liUjr   to  pay    off 
prior  incumbranses   exposes   the    mortgagor  fcj  the    risk    of  suits 
by  prior  incurabranoers.     In   ray   opinion  the  rule     applicable 
is  the   same  whether  payment  to   the   mortgagor  or   to   a  prior 
incumbrancer  is  contracted  for.     In   either  case   the   mortgagor  ' 
is  entitled  to  prompt   payment,     and   failure  to   pay    promptly 
avoids  the  mortgage.     The   rule   contended   for  by   counsel   for 
the  appellant  would  deprive  the   mortgagor  of  the  benefit   to  be 
derived  by  him  from  the  mortgage,  viz.,  the  realisation  of    money 
or  the  freedom  from  the   claims  of   prior  incumbrancers  ;   and   in 
my  opinion,  the   mortgagee   cannot   put   the   mortgagor     to  the 
risk   of  inconvenience    by     delay   in     payment   without  losing 
the  benefit  of   his   contract   and   his  right   to     possession.     The 
mere  undeftaking   to  pay___a_third     party   does   not   constitute 
payment, AZa  Bakhsh  v.Shama  (^j,  and  Ohaian  Loll  v.  Nihal  ('), 
Mangal  Singh  v.  Jindan  (*),  Qopal  Sahai  v.  Mussammat    Hussain 
Bibi  (*),  Saudagir  Singh  v.  ^Sant   Bam   (*),  are     authority   for 
the  conclusion  that  delay  in   paymaut,   either  to   the  mortgagor  ti 
or  to  a   prior     incumbrancer,     after    such     payment    hajt— begnl; 
demanded   by  the  mortgagor,  avoi U  the  mortgag3  and  destroys  i'  t 
the  mortgagee's  lien  and  right  to  possassion  even  on  subsequent  ;| 
tender  of  the   unpaid   consideration,   in  the  absence   of    a  speci-  ^\ 
fie  contract  postponing   payment,  it   being     immaterial    whether 
the  delay  has   or   has  not   caused   iuconvenienoo  or  loss    to  the  ' 
mortgagor.     This  is  my  answer   to  the   reference,  and    the  result 
admittedly  is  that  the  appeal  fails   and  is  dismissed   with  costs, 
no  other   point  having     been   left    undecided   by  my  brother 
Chatterji,  who  made  the  reference, 

(')  iOO  p.  «.,  1889.  C*)  158  P.  R.,  1882,  Note. 

(»)  153  P.  8.,  1882.  (*)  27  P.  iJ.,  1886. 
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12th  Feby.  1907.  Robertson,   J.— I   agree  in    the    reply    to    the  reference. 

There  may  be  cases  in  which  the  consideration  for  a  mort- 
gage is,  in  whole  or  in  part,  an  undertaking  on  the  part  of 
the  mortgagee  to  take  the  discharge  of  prior  incumbrances 
on  his  shoulders.  In  such  a  case  the  result  might  be  different. 
But  where  the  consideration  is  cash  and  a  certain  portion  of 
the  money  is  left  with  the  mortgagee  for  prompt  payment 
to  a  third  person,  failure  to  pay  such  sum  within  a  reasonable 
or  specified  time  in  my  opinion  voids  the  rnortgage.  With 
these  remarks  I  concur  in  the  reply  of  my  brother  Reid  to 
the  reference. 

IZth  Feby.  1907.  Lal  Chand,  J.—  I  agree  that  failure  to  pay  the  consideration 

money  as  agreed  upon  whether  to  the  mortgagor  or  to  a 
prior  incumbrancer  avoids  the  mortgage.  I  further  consider 
that  in  the  absence  of  any  express  and  direct  stipu- 
lation in  the  deed  of  mortgage  postponing  payment  for  a 
specified  time  it  will  be  presumed  that  payment  is  intended 
to  be  made  inamediately  or  within^  a  reasonable  time  accoiding 
to  the  facts  and  circumstances  of  each  particular  case.  With 
these  remarks  I  concur  in  the  answer  given  to  the  reference  by 
my  learned  colleagues  and  in  dismissing  the  appeal  with 
costs. 
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No.  60. 

Before  Mr.  Justice  Chatterji,  CLW  ,  Mr.  Justice    Robertson 
and  Mr.  Justice  Battigan. 
JALLA  AND  OTHERS,— (Defendants),— APPELLANTS, 
Apnu^Ti  Sioi.     {  Versus 

GEHNA  AND  OTHERS,— (Plaintifps),-RESPON DENTS. 

Civil  Appeal  No.  53  of  1905 . 

Valuation  of  suit— Suit  to  declare  an  alienation  of  land  to  be  not  binding 
after  alienor's  death,— Value  for  purpose  of  further  appeal— Punjab  Courts  Act  , 
1884,  Section  40  (b). 

Held,  by  the  Pall  Bench  that  for  the  purposes  of  Section  40  (b)  of  the 
Punjab  Courts  Act,  1884,  the  value  of  a  suit  for  a  declaration  that  a  sale 
by  a  male  proprietor  of  ancestral  agricultural  land  would  not  be  binding 
after  t^e  alienor's  death,  is  the  value  of  the  land  calculated  at  thirty 
times  the  revenue,  and  not  the  amount  of  the  ojnsidaratioa  of  the  sale  in 
diipute. 
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Further  appeal  from  the  decree  of  A.  E.  Martineau,  Esquire^ 
Divisional  Judge,  Lahore  Division,  dated  19th  October  1904. 

Doni  Chand,  for  appellant. 

Tirath  Ram,  for  respondents. 

This  was  a  reference  to  a  Full  Bench  made  by  Robertson 
and  Rattigan,  J  J.,  to  determine  the  value  for  purposes  of 
Section  40  (b)  of  the  Panjab  Courts  Act,  1884,  of  a  suit 
for  a  declaration  that  a  sale  of  ancestral  agricultural  land 
hy  a  male  proprietor  would  be  void  after  the  alienor's 
death. 

The  facts  of  this  case  are  as  follows  :— 

Plaintiff   sued  for   a  declaration  to  the  effect  that  a  sale 

of    land   effected   by   their   father  in   favor    of   defendants    2 

I  and  4  by  a   dee^  of   sale,  dated    8th   November  1900,  for  an 

I  alleged  consideration    of  Rupees    400  should   not   affect    their 

reversionary   rights. 

The  first   Court   dismissed   the   suit   with   costs,  but   the 

'  Divisional   Judge   on  appeal   reversed  this   finding  and  decreed 

'  the   claim   as   prayed.     Defendants   preferred  a  further  appeal 

to    the   Chief   Court  ;   but   as    the   subject    matter  of  the  suit 

i  was      agricultural     land     assessed     to    land    revenue,     which 

amounted    to   Re.     1-32-0   only,   ihe   plaintiff   contended   that 

no   further    appeal  lies.     Thereupon  the  question  whether  under 

the  circumstances  of   the   case     a  further    appeal   lay  to   the 

Chief   Coart   under    Section   40    (1)    (b)    (i)  of  the    Punjab 

I  Courts  Act,   1884    as   amended,  was  referred  by  the  learned 

Judges   of   the  Divsicr  Eencl   to  a  Full   Bench. 

The  judgment    of  the  Full  Bench,  so  far  as  is  material  for 
j  the  purposes  of  this  report,  was  delivered  by — 


Rattig  AN,  J.— Our  answer  to  the  reference  is  that  the  1 5^A  J«n«  1906. 
j  rule  as  laid  down  in  Bahhu  v.  Jhanda  (})  is  correct 
and  that  in  accordance  therewith  it  mus-t  be  held  that  no  further 
,  appeal  lies  in  this  case,  the  value  of  the  land  for  jurisdictional 
;  purposes  being,  under  the  rules  made  under  Section  3  of  the  Suits 
.  Valuation  Act,  less  than  Rs.  250. 


(^)  146  P.  B.,  1892. 
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Pull  Bench. 

No.  61. 

Before  Sir  William  Clark,  Kt.,  Chief  Judge,  Mr.  Justice  Reid, 

Mr,  Justice   Chatterji,  C.I.B.,  Mr.  Justice   Robertson, 

Mr.  Justice  Kensington,   Mr,    Justice  Johnstone,    Mr. 

Justice  Battigan,  Mr.  Justice   Chitty  and  Mr.   Justice 

Lai  Chand. 

GANGA  RAM,— (Plaintiff),— APPELLANT, 

Versus 
DEVI  DAS,- (Defendant),— RESPONDENT. 

Civil  Appeal  No.  1021  of  1905. 

Legal  practitioners— Bach  fee — Payment  to  he  made  contingent  on 
success — Illegal  and  trnproper  contract — PulHc  'policy — Contract  Act,  1872, 
Section  28. 

Held  by  a  majority  (Chatterji  and  Lai  Chand,  JJ.,  dissenting)  that 
agreements  between  legal  practitioners  and  their  clients  making  the 
remuneration  of  the  legal  practitioner  dependent  to  any  extent  whatever  on 
the  result  of  the  case  in  which  he  is  retained  are  illegal  as  being  contrary 
to  public  policy,  and  legal  practitioners  entering  into  such  agreements  are 
therefore  guilty  of  professional  misconduct  and  render  themselves  liable  to 
the  disciplinary  action  of  the  Court. 

Per  Lai  Chand  and  Chatterji,  JJ.,  contra  that  the  practice  of  receiving 
back  fee  is  neither  opposed  to  public  policy  nor  improper  as  regards  a  legal 
practitioner,  other  than  members  of  the  English  bar,  enrolled  under  the 
Legal  Practitioners  Act,  1 879. 

FurtTier    appeal  from   the  decree    of  the     Divisional    Judge  of 
Multan  Division,  dated  4th  June  1904. 

This  was  a  reference  to  a  Full  Bench  made  by  Chatterji  and 
Kensingtop,  JJ.,  to  determine  whether  it  is  legal  and  proper 
for  a  legal  practitioner  to  make  his  remuneration  in  a  case 
contingent  on  the  success  of  the  case. 

The  incidents  which  caused  the  consideration  by  the  Court 
of  the  question  of  the  propriety  of  the  back  fee  system  in  the 
Punjab  were  as  follows  : 

On  an  application  having  been  made  to  restore  the  above 
appeal  dismissed  in  default,  it  appeared  that  the  counsel  retained 
by  the  appellant  did  not  appear  at  the  hearing  on  account 
of  his  back  fee  not  having  been  deposited.  Thereupon  the 
question  of  the  legality  and  propriety  of  the  back  fee  system  as 
prevailing  among  the  legal  practitioners  in  the  province  was 
referred  to  a  Full  Bench. 


Jtnw  190y.  1  CIVIL  JUDGMtNTS-No.  61,  261 

The  order  of  the  Division  Bench  (C^atterji  and  Kensington, 
JJ.)  referring  the  question  of  law  to  a  Fall  Bench  was  as 
follows  : — 

Chatterji,  J.  — Tn  our  opinion  if  the  urderFtarding:  between  \4th  May  .1906. 
Mr.  Morrison  and  his  client  that  the  former  was  to  have  his  back 
fee  deposited  with  him  before  he  wou'd  argne  the  appeal,  is  not 
opposed  10  public  jclicy  aid  fo  the  tiediticns  of  the  bar  to 
which  Mr.  Morrison  belongs,  the  client  was  clearly  in  fault  in 
not  making  the  deposit,  and  thcie  is  no  sufiFcient  gionnd  for 
readmitting  the  appeal.  A  Full  Bench  judgment  of  this  Court, 
BeecTiy  y.  Faiz  Malicmed  (^)  Fuppcits  Mr.  Moj rif or 's  view  that 
the  understanding  is  not  improper  or  illegal  on  which  he  acted  in 
declining  to  appear  at  the  previous  hearing.  But  if,  as  some 
recent  authorities  held — mde  In  the  matter  of  a  Pleader  of  the  Chief 
Court  of  the  Punjab  (^)  —  the  opinion  of  the  Full  Bench  is  w^rong, 
Mr.  Morrison  was  not  justified  in  declining  to  appear,  though 
he  may  be  excused  if  he  was  misled  by  that  opinion,  and  his 
client  would  have  a  fair  ground  for  restoration  of  his  case. 

A  reference  was  lately  made  on  this  point  to  a  Full  Bench 
which  failed,  because  it  transpired  subsequently  that  there  was 
no  question  of  back  fee  involved  in  that  case.  It  clearly  is 
involved  in  the  present  instance,  and  we  accordingly  refer  it  to  a 
Full  Bench. 

Upon  the  reference  to  the  Full  Bench  the  following  judg- 
ments were  delivered  : — 

Clark,  C.  J. — I  take  it  that  the  question  referred  to  the  Full  26th  Nov.  1906. 
Bench  is  the  general  one. 

Whether  it  is  legal  and  proper  for  a  legal  practitioner  to 
make  his  remuneration  in  a  case  contingent  on  the  success  of  the 
case. 

The  case  has  been  argued  on  this  general  question  and  it  is 
desirable  that  an  answer  should  be  given  to  this  general 
question.  Mr.  Grey  and  Mr.  Sheo  Narain  have  assisted  the  Court 
as  amid  curiae  and  argued  the  case.  Mr.  Grey  supporting  his 
own  conviction  on  the  subject  arguing  that  such  conduct  was 
illegal  and  improper. 

Mr.  Sheo  Natain  for  the  sake  rather  of  assisting  the  Court, 
than  as  supfcrting  his  own  personal  opinion,  has  argued  that 
such  conduct  is  neither  illegal  nor  impropcT. 

(0  6  P.  B.,  1878,  J.  B.  (»)  69  P.  B.,  1904. 
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The  thanks  of   the  Court   are  due   to   the  able  manner   in 
which  these  gentlemen  have  argued  the  case. 

I  understand  that  in  Lahore  it  is  usual  for  the  back  fee  (t.  e. 
the  fee,  payment  of  which  is  contingent  on  success)  to  be  paid 
to  the  legal  practitioner  before  the  decision  cf  the  case,  and 
that  he  refunds  it  to  the  client  if  the  case  has  not  been  successful 
that  cutside  Lpbcje  the  bfck  fee  frequently  remains  with  the 
client  or  is  deposited  with  a  Ihijd  paity.  The  poiiit,  hoTve^er 
is  not  material  to  the  decision  of  the  question  before  us. 

The  question  divides  itself  at  once  into  two  branches,  its 
relation  to  barristers  and  other  legal  practitioners,  respectively. 

As  regards  barristers  the  Full  Bench  ruling  in  Grey  v. 
Lachman  Das  {})  decided  that  banisters  practising  in  the  country 
continued  to  be  bound  by  the  usages  and  rules  of  etiquette  which 
members  of  the  Bar  of  England  have  to  observe. 

It  follows  as  a  corrollary  of  that  decision  that  as  it  is 
improper  for  a  barrister  in  England  to  be  paid  fees  contingent 
on  success,  it  is  also  improper  in  this  country. 

As  regards  other  legal  practitioners  the  question  may  be 
considered  in  two  aspects  : 

(1)  Whether  an  agreement  to  take  fees  of  this  kind  is 
illegal  as  being  opposed  to  public  policy. 

(2)  Whether  though  the  agreement  is  not  illegal,  yet 
it  is  so  undersirable  that  it  should  be  taken  notice  of  and  treated 
as  improper. 

It  is  to  be  observed  that  as  regards  the  former  aspect,  it  does 
not  follow  that  because  an  agreement  cannot  be  enforced,  it  must 
therefore  be  considered  improper. 

For  instance,  though  an  agreement  by  a  barrister  with  his 
client  for  payment  of  fees  cannot  be  enforced  there  ia»  nothing 
improper  in  his  making  such  agreement  (the  terms  of  the 
agreement  being  unobjectionable). 

It  would  be  necessary,  therefore,  for  an  adequate  determina- 
tion of  this  reference  to  decide  something  more  than  simply  that 
the  agreement  was  illegal,  it  would  be  recepsary  to  determine 
whether  it  was  so  improper  that  it  should  be  noticed  and  put  a 
stop  to. 

This  brings  me  to  the  second  aspect  and  shows  that  in  either 
case  it  will  be  necessary  to  determine  the  question  of  the 
propriety  of  the  agreement  in  addition  to  its  legality. 

C)  51  P.  B.,  1895. 
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An  agreement  legal  in  itself  may  be  so  improper  thit  the 
controlling  authorities  may  take  notice  of  the  conduct  of  the 
parties  to  the  agreement.  For  instance,  an  officer  of  Government 
pleading  limitation  to  a  just  money  claim  might  obtain  the 
dismissal  of  the  suit  against  him  and  yet  be  punished  by 
Government  for  having  availed  himself  of  a  perfectly  legal  plea. 
Similarly,  there  would  be  nothing  anomalous  in  a  legal  practitioner 
succeeding  in  a  suit  on  an  agreement  to  pay  a  back  fee  and  yet 
being  held  to  have  bean  gailty  of  grossly  improper  conduct  in 
the  discharge  of  his  professional  duty. 

Having  made  these  preliminary  remarks  I  will  now  proceed 
to  consider  whether  an  agreement  of  the  kind  under  consideration 
is  illegal.  The  point  is  very  fully  discussed  by  Sir  M.  Plowden 
in  Beechei/  v.  Faiz  Muhammad  (^)  it  turns  upon  the  question 
whether  it  is  opposed  to  public  policy  that  a  legal  practi- 
tioner should  have  a  pacuniary  iaterest  in  the  success  of  the 
case  he  conducts.  The  question  is  discussed  on  page  43  and 
subsequent  pages  in  an  elaborate  and  exhaustive  manner,  which 
must  command  careful  consideration  from  even  those  who  differ 
from  his  conclusion,  and  the  conclusion  arrived  at  by  him  is  as 
follows  : — 

"  The  rule  then  that  I  am  prepared  to  assent  to  is  merely 
"  a  negative  rale,  namely  that  an  agreement  between  pleader 
"  and  client  regarding  the  renmneration  of  the  formor  for  his 
"  professional  services  is  not  void  as  opposed  to  public  policy, 
"  merely  because  it  contains  a  stipulation  that  the  pleader  is  to 
"  be  paid  an  additional  sum  by  the  client  on  condition  of  his 
"  conducting  the  case  to  a  successful  issue. 

'*  Such  an  agreement  I  would  hold  to  be  prima  facie  lawful, 
'*  but  subject  to  the  qualification,  that  the  bargain  is  a  fair  one, 
"  and  not  such  as  it  would  be  inequitable  to  enforce,  that  is, 
"  (to  borrow  the  words  of  the  Privy  Council)  not  'extortionate 
"  '  and  unconscionable  :  '  that  it  is  not  of  a  gambling  and 
"  speculative  character  :  that  it  is  not  open  to  any  such  objection 
"  as  would  invalidate  the  agreement  if  made  by  a  private 
"  person  supplying  funds  to  maintain  the  litigation,  that  is, 
"  tending  to  proaaote  unrighteous  litigation :  and  lastly,  that  the 
"  particular  issue  or  event  on  which  the  right  to  the  future 
"  payment  is  contingent,  is  not  of  such  a  nature  that  it  would 
"  be  improper  to  permit  the  pleader  to  have  a  pecuniary  interest 
"  in  bringing  that  event  about." 

/1\    !;     D      P        lQ*fQ      W      O 
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Sir  M.  Plowden  then  on  page  6 1  proceeds  to  consider  the 
authorities  on  the  subject  and  finds  that  the  aathorities  support 
his  view  as  stated  above. 

I  will  now  consider  the  authorities  bearing  on  the  subject 
that  have  been  brought  to  my  notice,  and  first  ab  regards  our 
own  Court. 

In  re  Ali  Muhammad  Mukhtar  (').  This  was  a  case  in 
which  a  mukhtar  had  engaged  to  undertake  all  the  expenses  up 
to  final  appeal  connected  with  a  Civil  case  in  consideration  of 
receiving  half  the  net  proceeds  of  the  litigation.  I  consider  this 
quite  a  different  class  of  agreement  from  the  one  under 
consideration.  I  will  discuss  the  subject  under  the  next  authority 
quoted. 

In  the  matte?- of  a  Pleader  of  the  Chief  OouH  of  the  Punjab  (*). 
This  was  the  case  of  a  pleader  entering  into  agreement  with  a 
client  to  conduct  certain  cases  for  him  on  condition  of  receiving 
a  share  in  the  result  of  the  litigation.  The  litigation  being,  as  I 
understand,  for  possession  of  land. 

The  pleader  admitted  that  his  conduct  was  improper,  his 
apology  was  accepted  and  his  conduct  ruled  to  have  been  higly 
improper,  and  the  judgments  relied  upon  were  Mouftg  Htoon 
Ottng  (^ ) ,  In  the  matter  of  an  advocate  of  the  Calcutta  High 
Court  (*),  and  In  re  Bhandara  (')  which  will  be  considered 
later. 

I  am  disposed  to  think  that  a  conditioi^  to  receive  a  share 
in  the  result  of  the  litigation  is  different  from  a  condition  to  be 
paid  a  fee  contingent  on  success. 

A  share  in  the  result  of  the  litigation,  means,  in  the  ordinary 
meaning  of  the  terms,  a  share  in  what  is  being  sued  for,  if  the 
suit  is  for  land,  it  would  be  a  share  of  the  land  ;  if  for  moveable 
property  a.  share  of  the  moveable  property  ;  if  for  money ,  as 
money  cinnot  be  ear-mstrked,  it  would  no  doubt  be  only  for  a 
share  of  the  sum  decreed,  but  that  is  owing  to  this  peculiar 
characteristic  of  money. 

A  fee  is  som'^thiag  different  from  and  independent  of  the 
subject  of  litigation. 

To  illustrate  the  point,  a  back  fee  may  be  made  contingent 
on  a  suit   being  dismissed,   or  on  an   accused   being   acquitted, 

(')  111  P.   B.,  1894.  (3)  21  W.B.,297. 

(»)  69  P.  B.,  1904.  (*)  4  Cal.,    W.  N.,  Civ. 

(•)  3  Bom.,  L.  R.,  102. 
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it  oould  in  these  cases  hardly  be  a  share  in  the  result  of 
litigation. 

If  there  were  no  difference,  theo  the  ruling  in  the  matter  of  a 
Pleader  of  the  Chief  Gourt  of  the  Punjab  (0  ?oes  directly  contrary 
to  the  Fall  Bench  ruling  in  Beechey  v.  Faiz  Muhamad  (^). 

The  former  agreement  is  much  more  akin  to  "  chamnerty  " 
than  the  latter. 

The  latter  is  for  the  wages  for  service  to  be  done,  and 
it  is  none  the  less  ivages  because  the  fee  is  made  in  part,  or  in 
whole,  contingent  on  success. 

In  other  undertakings  also  wiges  are  often  made  partially 
or  wholly  contingent  on  success,  e.  g.,  where  they  take  the  form 
of  a  share  of  the  profits  of  the  undertaking. 

The  former  is  (to  put  the  matter  in  a  somewhat  exag- 
gerated way  to  better  illustrate  ray  meaning)  an  arrangement 
by  which  the  legal  practitioner  is  to  share  in  the  spoils  of  a 
venture  in  which  he  is  made  a  co-sharer. 

I  am  quite  willing  to  admit  that  the  reasons  which  forbid 
the  one  tranmction  apply  aho  to  the  other  transaction,  but 
generally  in  a  minor  degree,  the  main  difference  being  that 
the  share  of  the  result  of  litigation  agreed  upon  is  generally 
larger  than  a  back  fee,  and  is  necessarily  proportionate  to 
the  value  of  subject  of  litigation,  whereas  the  back  fee  nmy 
be  and  often  is  independent  of  tlie  value  of  the  subject 
of  litio-ation—  (e.  g.,  where  it  is  contingent  on  obtaining  an 
acquittal). 

The  above  are  the  authorities  of  our  Court,  thw  authorities 
of  other  Courts  are,  first,  as  regards  the  Calcutta  High 
Court : — 

Moung  Htoon  Oung  (^).  In  this  case  the  advocate  had 
agreed  for  a  share  of  the  result  of  the  litigation.  <./ouch, 
C.  J.,  said :  "  But  the  question  to  be  considered  now  is  not 
"  whether  the  agreement,  which,  it  is  admitted,  was  made, 
'*  is  contrary  to  public  policy  and  therefore  void,  but  whether, 
"  looking  at  all  the  circumstancos  of  the  case,  it  can  be 
"  said  that  entering  into  such  an  agreement  by  the  Advocate 
"  is  a  sufl&cient  reason  for  suspending  his  license  " — he  then 
held  that  there  was  no  doubt  such  an  agreement  was  improper, 
and    though     there     might    be    rare     cases  in    which    such    an 

(')  69  P.  R.,  I93i  (»)  5  P,  R.,  1S78,  P.  B. 

(3)  ?1  W.  R.,  297. 
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agreement  would  not  be  improper,  they  were  so  rare  that 
Courts  should  not  allow  such  agreements.  The  gist  of  the 
ruling  I  take  to  be  that  such  an  agreement,  though 
not  illegal  perhaps,  was  yet  improper  and  should  be  pro- 
hibited. 

In  the  matter  of  an  advocate  of  the  Galcutt I  High  Court  (i). 
This  was  the  case  of  a  Barrister-at-law  making  an 
agreement  to  share  in  the  result  of  litigation.  The  barrister- 
at-law  admitted  that  his  conduct  had  been  improper  and 
the  only  question  was  one  of  punishment.  There  was  no 
question  of  the  legality  of  such  an  agreement. 

The  Judges  held  that  it  was  improper  for  an  advocate 
or  pleader  to  stipulate  with  his  client  to  share  in  the  result 
of  a  litigation. 

The  Bombay  decisions  are  — 

Shivram  Hart  v.  Arjan  (*).  This  was  a  suit  by  a  pleader 
on  an  agreement  contingent  on  success.  The  Judges  directed 
the  suit  to  be  tried,  rMuavking,  apparently  for  the  benefit 
of  the  Court  that  was  to  try  the  suit,  that  they  cousidered 
the  claim  high  and  felt  no  disposition  to  encourage  agree- 
ments which  gave  pleaders  a  personal  interest  in  the  litigation 
of  their  clients. 

ParshramVaman  V.  liiramin  Fatu  (*).  The  decision  was 
similar  to  above,  it  was  held  that  suits  on  such  agreements 
lay,  and  that  the  suits  should  bo  decided  according  to  their 
peculiar  circumstances. 

In  re  Bkandara  (*).  The  advocate  in  this  case  had  mis- 
conducted himself  in  other  matters,  and  in  punishing  him 
for  those  matters  the  learned  Chief  Justice  recorded  his 
opinion  as  follows  : — 

♦'I  consider  that  for  an  advocate  of  this  Court  to 
"  stipulate  for  or  receive  a  remuneration  proportioned  to  the 
'*  results  of  litigation,  or  a  claim,  or  otherwise,  is  highly 
"  reprehensible,  and  I  think  it  should  be  clearly  understood, 
"  that  whether  his  practice  be  here  or  in  the  mofusdl,  he 
"  will  by  so  acting  offend  tha  rules  of  his  profession  and 
"  so  render  himself  liable  to  the  disciplinary  jurisdiction  of  this 
••  Court." 

(I)  4  Cal.,  W.  N.  Civ.  (3)  /.  L.R.,  VlII  Bom.,  413. 

(«)  I.',!'.  R.,  VBom.,  258.  (♦)  3  Bom.,L.  B.,  102  P.  B. 
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The  only  Madras  decision  qooted  is  — 

Achavi  Param  Nath  v.  Ganty  (^)  ;  this  quotes  a  circular  of 
the  Sadar  Adalat  of  1853  prohibiting  pleaders  from  making 
contracts  for  professional  remuneration  contingent^  on  the 
success  of  the  suit  and  held  that  a  pleader  could  not  enforce  such 
contract. 

As  regards  the  Allahabad  High  Court- 
Sir   M.  Plowden  on  p.  51  of  Beechey   v.  Faiz   Muhamad  ('), 
refers    to   two   Allahabad    authorities   as     showing     th^   they 
did  not  hold  that  such  agreements  were  illegal. 

Before  us  copies  of  certificates  required  to  be  filed  by 
legal  practitioners  in  that  Court  have  been  produced.  These 
show  that  the  legal  practitioners  must  certify  that  they 
have  not  taken  and  will  not  take  any  fee  contingent  on  the 
success  of  the  ca!=ie. 

There  is  therefore  no  authority  that  such  agreements  are 
illegal. 

The  meaning  of  *'  opposed  to  public  policy  "  in  Section 
23  of  the  Contract  Act  is  discnssrd  at  p.  110  of  Pollock's 
"  Indian  Contract  Act  "  and  the  authorities  there  quoted  show 
that  the  tendency  is  against  the  extension  of  the  doctrine  of 
"  against  public  policy." 

Though  authority  is  wanting,  I  am  disposed  to  think 
that  the  agreements  now  under  d-scussion  are  opposed  to 
public  policy  and  therefore  void,  but  it  is  not  necessary  to 
come  to  a  finding  on  the  subject  with  reference  to  my 
finding  on  the  second  of  my  propositions  stated  above, 
namely : 

"  Whether,  though  the  agreement  is  not  illegal,  yet  it 
"  is  so  undesirable  that  it  should  be  taken  notice  of  and 
"  treated  as  improper." 

We  start  with  the  fact  that  the  Punjab  is,  probably, 
the  only  place  in  India  where  such  tigreemeiits  are  declared  by 
authority  to  be  permissible  and  where  the  execution  of  such 
agreements  is    common. 

They  are  not  permitted  in  England  and  we  have  seen 
that  they  are  prohibited  in  Madras  and  Allahabad,  and 
disapproved   of    in  Calcutta    and    Bombay.     I    have    found  that 

^M    /    r.     K      TTI  \fn:l  .    las-  /i^    K   P     »      1  fiTo       m     n 
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they  are  forbidden  to  barristers  and  wbat  is  forbidden  to 
barristers  should  a  fortiori  be  forbidden  to  other  legal 
practitioners. 

Whether  as  a  matter  of  fact  such  agreements  have 
induced  legal  practitioners  to  misconduct  themselves  or  not, 
ifc  cannot  be  denied  that  their  tendency  is  to  induce  them 
to  resort  to  improper  means  in  order  to  win  their  cases,  and 
such  influences  are  especially  fctiong  with  the  worst  class  of 
legal  practitioners.  It  seems  to  me  desirable  to  exalt  the 
standard  of  the  highly  honourable  body  of  legal  practitioners, 
and  place  them  above  both  suspicion  aiid  temptation. 

The  Punjab  is  progressing  rapidly,  and  the  time  when 
special  laws  and  procedures  were  necessary  owing  to  its 
backward  state  has  or  is  departing,  and  it  seems  to  me  that 
in  this  matter  the  time  has  come  when  the  same  view  of 
such  agreements  should  be  taken  in  the  Punjab  as  is  taken 
in  other  parts  of  the  British  dominion.  I  would,  therefore, 
hold  that  agreements  between  legal  practitioners  and  their 
clients,  whereby  the  payment  of  the  former  is  contingent 
on  the  success  of  the  litigation,  are  improper,  and  that 
legal  practitioners  entering  into  such  agreements  should  ft-om 
henceforth  be  considered  to  be  guilty  of  grossly  improper  conduct 
in  the  discharge  of  their  professional  duty. 

2  rl   Inni   1907  Reid,    J. — The    question    referred    to    the     Full   Bench   is 

whether  an  understanding  or  agreement  between  counsel  a^ 
client  that  the  "  back  fee  "  was  to  be  deposited  with  counsel 
before  appearance  in  Court  by  him  in  support  of  an  appeal  is  or 
is  not  opposed  to  public  policy  and  to  the  traditions  of  the  Ear  to 
which  counsel,  who  was  enrolled  as  an  advocate  of  this  Court  as 
a  member  of  the  English  Bar,  belongs. 

The  "  back  fee  "  is  a  fee  to  be  paid  to  counsel  in  the  event 
of  success,  and  usually  deposited  with  him  on  condition  that 
he  shall  return  it  to  the  client  in  the  event  of  failure  in  the 
suit,  appeal  or  proceeding. 

The  "  back  fee  "  practice  prevails  in  this  Province,  and  a 
Full  Bench  of  this  Court  held,  in  Biechey  v.  Faiz  Muhammad  {"■), 
that  an  agreement  between  a  pleader  of  the  Court  and  his 
client,  regarding  the  pleader's  remuneration  for  professional 
services  in  conducting  a  legal  proceeding  for  the  client  in  Court, 
which  stipulated    for  payment  to  the    pleader,   in   addition   to  a 

(1)  5  P.  «.,  1878,  J.  B. 
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Bum  to  be  paid  in  advance,  of  a  further  sum  conditional  upon 
success,  was  not  void  as  being  opposed  to  public  policy  merely 
by  reason  of  containing  such  a  stipulation.  The  legality  and 
propriety  of  the  practice  was  further  recognised  in  Muhammad 
Bakhsh  v.  Morton  and  another  (*),  in  which  it  was  held  that 
counsel,  with  whom  a  "  back  fee  "  had  been  deposited,  could  be 
sued  as  a  stake-holder  for  return  of  the  "  back  fee  "  on  failure 
of  the  suit  in  which  counsel  had  been  retained. 

The  reference  to  the  Full  Bench  deals  f-nly  with  the  case 
of  counsel  but  at  the  hearing  the  legality  and  propriety  of  the 
"  back  fee "  practice  in  the  case  of  pleaders  was  argued  with 
permission  and  an  attempt  was  made  to  distinguish  between  the 
two  cases. 

The  practice  prevails  in  contentious  proceedings  only,  and 
it  is  unnecessary  to  consider  cases  in  which  an  ad  valorem  fee  is 
to  be  paid  for  professional  services  in  non-contentious  proceed- 
ings. 

The  authorities  cited  at  the  Bar  and  in  point  are  — 
(1)  Beechey  v.  Faiz  Muhammad,  cited  above,  in  which  the 
practice  was  supported  as  being  in  harmony  wn'th  the  ideas  of  puitcrs 
as  a  body  as  to  what  is  the  most  suitable  and  advantageous  kind 
of  agreement  to  enter  into  with  their  pleaders.  The  following 
passage  from  the  judgment  of  their  Lordships  of  the  Privy 
Council  in  Ram  Coomar  Coondoo  v.  Chunder  Canto  Mookerjee  ('), 
at  page  257  of  the  report  was  cited  : — "  Their  Lordships  think 
"  it  may  properly  be  inferred  from  the  decision?  above  referred 
"  to,  and  especially  those  of  this  tribunal,  that  a  fair  agreement 
"  to  supply  funds  to  carryonasuit  in  consideration  of  having  a 
"  share  of  the  property,  if  recovered,  ought  not  to  be  regarded  as 
per  se  opposed  to  public  policy."  In  the  case  before  their  Lord- 
ships one  Mookerjee  had  been  appointed  attorney  agent  and 
mukhtar  by  certain  McQueens  to  institute  and  prosecute  the 
necessary  proceedings  for  the  recovery  of  their  property,  on 
condition  of  repaying  himself  all  advances  with  interest  out  of 
the  property  recovered  and  retaining  for  himself,  in  consideration 
of  his  trouble  and  risk,  one-third  of  the  clear  net  profits  of 
the  litigation.  The  successful  defendants  sued  Mookerji  for 
costs  incurred  by  them,  and  the  decree  dismissing  their  suit 
was  maintained  by  their  Lordships  on  the  ground  that,  in  the 
absence  of  circumstances  to  convert  the  prosecution  of  the 
McQueen's  suit  into  a  wrong,  the  suit  again  t  Mookerji  could 
not  be  maintained.     The  judgment  did  not  deal  with  the  question 

(>)  194   P.   R  ,  1888.  .  (•)  /.  L.  R.,  II  Cal,  288. 
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of  Mookerjee  bein^,  and  it  does  not  appear  from  tl.e  report 
that  he  was,  a  legal  prflctitioner.  The  aufhority  is  therefore 
not  directly  in  point  and  was  apparently  cited  as  indicating 
the  "  cautious  manner  "  in  which  "  questions  of  the  validity  or 
"invalidity  of  agreerarnts  connected  with  litigation  in  their 
"relation  to  the  requirements  of  public  policy  "  should  be  treat- 
ed. There  is  obviously  a  very  marked  distinction  between 
permitting  maintenance  by  a  layman  and  peimitting  main- 
tenance by  an  advocate  or  pleader  who  appears  in  the 
proceeding.  The  only  au(hority  of  a  chartered  High  Court 
cited  in  the  judgment  which  in  any  way  supported  the  conclu- 
sion arrived  at  is  Ranee  Usmat  Koowar  v.  W.  Tnyler  {'^),  which 
did  not  deal  with  the  validity  of  the  contract  between  pleader 
and  client  for  conditional  remuneration. 

(2).  Muhwrviad  Bahhsh  v.  Morton  (^),  above  cited,  in  which 
it  was  held  that  a  suit  by  an  unsuccessful  client  to  recover 
from  his  counsel  a  "  back  fee  "  deposited  with  the  latter  would 
lie,  counsel  being  a  stake-holder  and  no  question  of  the  pri- 
vilege   of  counsel  arising, 

(3).  Grey  V.  f'iwan  Lachman  Das  (^),  in  which  a  majoiity 
of  3  to  2  Judges  held  that  counsel,  a  membtr  of  the  Knglisl 
Bar  and  an  advocate  of  the  Court,  could  not  sue  for  fees 

No    question  of  "  back  fee  "  arose. 

(4).   Shircore   v.    Queen-Empress   (*),   in  which    a   majorit; 
held  that  there  was  no    difference  between    an  ordinary   fee  am 
ft  back  fee    in    respect  of   immunity    from    stamping    a  receipt' 
for   fees,    Muhammad     Bakhsh  y.    Morton    (^),   was     expressly 
dissented  from  by  Frizelle,  J.,  and  myself. 

(5).  Sobha  Singh  v.  Lorinda  Mai  (*),  and  Jai  Narain  v. 
Sultan  Muhammad  Khan  (^),  which  followed  the  rule  that  when 
parties  competent  to  contract  have  entered  into  a  contiact, 
neither  should  be  allowed  to  avoid  it  except  on  a  clear  finding 
that  the  te  rme  thereof  contravened  a  positive  rule  of  law. 

(6).  In  the  matter  of  a  pleader  of  the  Chief  Court  of  the 
Punjab  (^),  in  which  it  was  held  that  the  conduct  of  a  pleader 
of  the  Court  who  contracted  to  conduct  certain  cages  for  a  client 
on  the  condition  of  receiving  a  ehare  of  the  proceeds  of  the 
litigation,  was  grossly  improper  within  the  meaning  of  Section 
13  of  the  Legal  Practitioners  Act. 


5h 

I 


(')  2  W.  R.,  307.  (*)  15  P.  R.,  Cr.,  1897,  F.  B. 

(»)  194  P  R.,  1883.  (»)  99  P.  K.,  1901. 

(»)  51  r.  R.,  1896,  F.  B.  (")  96  P.  B.,  1902. 

(')  69P.  K..  1904. 
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(7).  Thakar  Bass  v.  BeecJipy  (*),in  which  Muhammad  Bakhsh 
V.  Morton  (^  )  cited  above  was  over-rnled,  the  Fall  Bench  hohHng 
that  the  "  back  fee  "  mnst  bo,  treated  as  part  of  the  fee  paid 
to  counsel  and  not  recoverable  by  snit. 

(8).  Bartee  Usmat  Kaur  v.  Taylor  (')  above  cited  and  found 
to  be  not  directly  in  point. 

(9).  In  the  matter  of  Moung  Htoon  Oung  (*),  in  which  Couch, 
C.  J.,  and  Louis  Jackaon,  J.,  said  of  the  practice  of  an  advocate 
of  the  Rangoon  Recorders  Court  being  paid,  according  to  the 
re.=iult  of  the  litigation,  out  of  the  proceeds  thereof,  *'  of  the  im- 
"  propriety  of  such  a  practice  there  can  bo  ni  doubt.  If  allow  - 
*' ed  it  may  produce  various  mischiefs,  and  though  there  may 
"  possibly  be  cases  in  which  an  advocate,  from  the  circumstances 
•'of  the  plaintiff,  might  be  allowed  to  make  some  arrangement 
"of  this  kind,  they  are  so  few  and  so  easily  confounded  with 
"  cnses  in  which  he  ought  not  to  do  anything  of  the  kind,  that 
"  it  is  not  St  or  proper  for  the  Courts  to  allow  a  transaction 
"to  be  entered  into  by  advocates  practising  in  thom.  This 
"authority  was  not  cited  in  Beechey  v.  Fatz  Muhammad  (''), 
pos<;ib1y  beciuse  it  was  thought  tliat  advocates  and  pleaders 
were  not  governed  by  the  same  rules  in  the  mattor. 

(10).  In  the  matter  of  an  Advocate  <f  the  Calcutta  High 
Court  C'),  in  which  a  Pull  Bench  held  that  it  was  improper 
for  an  advocate  or  pleader  to  stipulate  with  bis  client  to  share 
in  the  result  of  litigation.  Hill,  J.,  held  that  the  principle  in 
regard  to  questions  of  this  character  by  which  the  ccmduct  of 
counsel  ought  to  be  guided  was  that  any  arrangement  between 
barristers  or  advocates  and  their  clients  whereby  a  conflict  is 
created  between  a  barrister's  duty  and  his  inteiest  is  unpro- 
fessional ? 

(11).  Bojendra    Nath    M%ilUr,k   v.   Luchhtmom    Dassee    (M, 
in  which  was  cited  and  followed  the  rule    l:iid   down  in    Liwless 
'V.  Mansfield  (»),  that  where  the  relation    of  attorney   and  client 
subsists,   in   questions     of  accounts     between   the    parties    the 
common  rule    does  not  prevail,  and    that   a  solicitor    who    holds 
securities  from  his  client  is  bound,  irrespective  of  those  securities 
to    prove  the  debt   for  which  they  were  given.     This   authority 
was  cited  in  support  of    th^  prop  )sitiou    thit  dealings    between 
parties,  one   of  whom   is' the   legal   adviser   of    the    other,    are 
governed  by  special  rules. 


C)     49  P.  R.,   1906,  F.B.  (»)  5  P.  K.,  1878,  P.  B 

(«)  194  P.  &.,    1883.  ^0)  4  Cal.,  W.  N.  Cw 

v')       ^  TF.  B.,  307.  (')  /.  L,  E.,  XXIX  Cal.,  595 

(*)     21  W  R.,  297.  C)  1  Dr.  &  War,,  657. 
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(12).  Achamp'yramhnth  Cheria  Kunhammu  v.  Oanty  (*),  in 
which  a  Fall  Bench  held  that  if  Ganty  was  to  be  regarded  aa 
a  barrister  he  was  under  a  disability  to  contract  for  his  fees  ; 
that  if  he  was  to  bo  regarded  aa  a  pleader  he  was  prohibited 
by  a  Circular  Order  of  the  Sadar  Adalat  from  enforcing  a 
contract  for  payment  of  an  additional  fee  in  the  event  of  suc- 
cess ;  that  the  decision  in  Kennedy  v.  Broun  (*),  governed  all 
agreements  made  by  members  of  the  English  Bar  in  that 
character. 

(13).  Shivram  Hart  v.  Arjim  (*),  in  which  it  was  held  that 
an  agreement  to  pay  a  ploader  Rs.  50  in  the  event  of  success 
as  the  sole  remuneration  for  his  professional  services  was  not 
illegal  under  Section  7,  Act  1  of  1846,  but  the  Court  expressed 
its  disinclination  to  em^ourage  agreements  which  gave  to 
pleaders  a  personal  interest   in  the  litigation  of  their  clients. 

(14).  Parshram  Vaman  v.  Eiraman  Fatu  (*),  in  which  the 
last  cited  anthority  was  followed.  Section  7,  Act  I  of  1846, 
provides  that  parties  employing  pleaders  shall  be  at  liberty  to 
settle  with  them  by  private  agreement  the  remuneration  to 
be  paid  for  their  professional  services.  In  these  two  Bombay 
oases  Section  2.3  of  the  Contract  Act  was  not  referred  to  and 
the  Judges  in  the  first  case  were  opposed  to  conditional  remu- 
neration. 

(15).  l:<aynd  Abdul  Hah  v.  Oulam  Jilani  ('),  in  which  it 
was  held  that  the  rules  governing  dealings  between  solicitors 
and  their  clients  in  England  should  not  be  applied  to  dealings 
between  vakils  and  their  clients  in  the  Indian  mofassil,  the  vakil 
being  generally  engaged  for  a  particular  case  only  and  not 
having  that  influence  over  a  client  which  the  solicitor  might  be 
supposed  to  have. 

(16).  In  re  N.  F.  Bhandara(^),  in  which  it  was  held  that 
it  was  highly  reprehensible  for  an  advocate  of  the  High  Court 
to  stipulate  for,  or  receive,  a  remuneration  proportioned  to  the 
results  of  litigation  or  a  claim,  whether  in  the  form  of  a  share 
in  the  subject  matter,  a  percentage  or  otherwise  and  that  an 
advocate,  whether  practising  in  the  Presidency  town  or  the 
mofassal  would,  by  so  acting,  offend  the  rules  of  his  profession 
and  so  render  himself  liable  to  the  disciplinary  jurisdiction  of 
the  High  Court. 

(I)  I.  L.  R.,  Ill  Mad.,  138.  (' )  /.  L.  R.,  VIII  Bom.,  413  . 

(»)  13  C.  B.  {N.  S.),  677.  (»)  /.  L.  R.,  XX  Bom.,  677. 

(»)  I.  L.  B.,  V  Bom.,  258.  («)  3  Bom.  L.  B.,  102,  PJB. 
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(17).    Ahton  V.  Pitanhar  Bis  (^),  in  which  it  was  held  that 

an  English  or  Irish  barrnter,  who,  in   virtae  of    his  call   to    the 

Bar,  was  enrolled  as  an  advocate  of  the    Allahabad    High  Court 

I"  and  was  thereby  authorised   to   practise   as   an    advocabe  in  the 

ig.  said   Court  and    in    the   Courts     subordinate   thereto,    was,   in 

|;  respect  of  fees  paid  to  hi  n  by  a  client  for   professional  services, 

in  exactly  the  same  position  as  if  he  were  practising  in  England 

or  Ireland,  and   that,    Mie   fees  received    by    him    being   mere 

honoraria,  he  coald  neither  sue  for  the    recovery,    nor   be   sued 

for  the  return  of  such  fees. 

I  (18).     Janson  v.  Brvfont.in  Gonsolidated  Mines  (*),  at  pages 

i  600  and  507,  in  which  it  was  said  that  public  policy  is  always  wn 
unsafe  and  treacherous  ground  for  legal    decision.     Lord    Davey 
y  added  that  in  the  case  under    jonsideratioa  it  could  not  be   easy 
"?  to  say  on  which  side  the  balance  of  convenience  would    incline. 
(19).     Cordery's  LaA '  Rehoting  to  Solicitors,  Edition  3,  page 
273,  in   which   abundant   authority   is   cited    for  the   rule  that 
in  contontious  business,    an  agreement  to  remunerate    a    solicitor 
by  a  share  of,   or   commi.ssion  on,   or    sum   proportioned    to   the 
amount  of  the  property  to  be  recovered  is  bad. 

(20),  The  following  liota  at  pages  551  and  554  of  the  report 
of  Moms  against  Hunt  (')  : — 'But  it  is  said  that  counsel  can 
"  main  rain  ao  action  for  bheir  fees  :  why  ?  because  it  is  under- 
"  stood  that  their  emoluments  are  n  t  to  depend  upon  the  event 
"of  the  cause  but  that  th>!ir  compcisation  is  to  be  equally  the 
"same  whether  the  evenr  be  sucoessfal  or  unsucces.-ful.  They 
"  are  to  be  paid  beforeh.iud,  beeiuse  they  are  not  to  be  left 
"to  the  chance  whetier  they  shall  ultimately  o-et  their 
"fees  or  not,  and  it  is  fo>'  the  purpose  of  promoting  the  honour 
"  and  integrity  of  the  b  ir,  that  it  is  expected  all  their  fees 
** should  be  paid  at  tlie  time  -vhon  their  briefs  arc  delivered. 
"  That  is  the  reason  why   they   are   not   permitted   to    maintain 

an  action.  Nothiuj:  cm  b:  m)re  reasonable  than  that 
''counsel  should  bj»r3nderod  in  le^endent  of  the  avent  of  the  case 
*in  order  that  n^  temptation  may  induaa  them  to  endeavour 
'toget  a  verdicb  whi^h  ia  thr.r  consclancei  they  think  they 
'are  not,  eatitled  to  have  coua-jel  should  be  rendereu  as  in- 
'on3ent  as  the  Julge  ->r  the  jury   whj  try    the    cause    when 

;i.iled  upon  to  do  their  duty." 

Section  23  of  the  Con. ^ract  Act    provides    that  the  (onsider- 
tioi   or   objwh    of    an     >  ,v«)3 -ua  it,   is    hwfil    unless the 


(0  1. 1.  B.,  XXV  All,  509.  («)  L.  R.  H.  L.  (1902)   500 
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Court  regards  it,  as   immoral  or   opposed    to   public  policy,    and 

Section  10  provides  that   all  agreements   are    contracts   if  they 

are     made for   a    lawful  consideration    and    with    a    lawful 

object . 

The  dicta  above  cited  from  the  case  of  Moung  Htoon  Ounq  {}), 
are,  in  my  opinion,  conclusive  answers  to  the  arguments,  record- 
ed in  Beechey  v.  Faiz  Muhammad  (^),  for  allowing  conditional 
agreements  for  remuneration  to  be  made,  and  there  is,  in  my 
opinion,  a  very  marked  distinction  between  the  stimulus  afforded 
to  an  advocate  or  pleader  by  an  honest  desire  to  do  his  duty 
to  his  client  and  to  gain  reputation  at  the  Bar  and  the  stimulus 
afforded  by  pecuniary  gain  from  the  result  of  the  case  in  which 
he  is  retained.  I  would  maintain  the  tone  and  status  of  the 
Bar  and  am  strongly  opposed  to  lowering  that  tone  and  status 
to  suit  the  projndices  and  customs  of  an  ignorant  section  of 
the  people  of  this  Province. 

In  my  opinion,  based  on  more  than  thirty  years'  experience 
at  the  Bar  and  on  the  Bench  in  India,  the  "  bick  fee"  practice  is 
most  pernicious  and  must,  affect  most  prejudiciiUy  the  integrity 
and  moral  tone  of  the  Bar. 

Pleaders  in  this  Province  exercise  all  the  functions  of  ad- 
vocate, the  main  distinctions  between  the  two  clts^es  baing  that 
pleaders  can  sue  for  recovery  and  can  be  sued  for  refund  of  fees 
and  cannot  appear  without  powers  of  attorney. 

The  rules  which  govern  advocates  in  respect  of  conditional 
remuneration  are  therefore,  in  my  opinion,  equally  applicable  to 
pleaders  and  the  temptations  held  out  by  conditional  remunera- 
tion affect  both  classes  equally. 

The  rules  to  be  daduced  from  the  authorities  cited  are  in 
my  opinion  : 

(1).  That  advocates  enrolled  by  virtue  of  baiug  members 
of  the  English  or  Irish  Bar  are  governed  by  the  rules  governing 
merabers  of  those  Bars. 

(2).     That  the  standard  of   professional  conduct   demanded 

from   pleaders    and   advocates,     not     members   of  the   English 

^  or  Irish  Bar,  is  as    high   as    that   demanded    from     members   of 

those  Bars. 

» 

(3).  That  an  agreement  between  an  advocate  or  pleader  and 
his  client  for  remuneration  conditional  on  the  rasult  of  th9  suit, 
appeal  or  proceeding  is  unlawful,  by  reason  of  being  immoral  and 


(')  21  W.  B.,297.  C")  5  P.R.,  1878,  F.  B. 
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opposed  to   public  policy,    which  demands   the   maintenauce  of  a 
high  stHodard  in  the  legal  profeFsion. 

(4).     That  an  adTcciiie  or  plead' r  who  tiiteis   into   such    an 
agreement  is  gnilty  of  unpiofepsional  coiduct. 

For  these  reasons  my  answer  to  the  refers  rce  is  that  the 
"  back  fee  "  practice  is  nnlewfnl  and  urprofpFsior al  in  the  case 
of  both  advocates  and  pleaders. 

I  have  had  the  advantpge  »f  jendirg  the  jodgments  of  the 
learned  Chief  Juc^geand  (f  my  bn  tbtr  Chitty,  and  hav(  recoided 
a  *eparate  jndgment  in  consequence  of  the  importance  to  the  legal 
profession  and  the  public  of  the  questions  raised,  of  the  fact 
that  the  practice  nrdrr  rr  nsideiatif  n  Vas  prevailed  in  this 
Province  for  more  than  80  years,  and  of  thf^  great  weight  to  be 
attached  to  the  opinion  of  the  learnrd  Judge  who  recorded  the 
leading  judgment  in  Beechey  v.  Faiz  Muhammad. 

Chattkej],  J.— I  have  had  the  advantage  of  reading  the  6'7i  March  1907. 
judgments  of  all  my  learned  brothers  who,  besides  myself, 
were  members  of  the  Fall  Bench,  and  I  do  not  think  I  can 
add  anything  to  the  very  exhaustive  discussion  by  them  of 
the  subject  before  the  Ful]  Bencb.  All  the  Judges,  with  the 
exception  of  Mr.  Justice  Lai  Chnnd,  have  held  that  the 
agreement  for  payment  of  any  portion  of  a  legal  practitioner's 
fee  on  the  succfssful  result  of  the  case  taken  up  by  him 
is  opposed  to  public  policy  and  impiojer,  whether  he  happens 
to  be  a  barrister  or  a  pleader.  They  further  hold  that  a 
legal  practitioner  who  enttrn  into  sucL  an  agreement  is  guiltj 
of  unprofessional  conduct.  My  brother  Lai  Ohand  hjjS  written 
a  very  able  and  lengthy  jndgment  combatiug  these  views. 

It  is  of  little  importance  which  way  my  opinion  is  given, 
for  already  there  is  an  overwhelming  majority  against 
the  agreement  for  back  fees.  And  inasmuch  as  I  cannot 
reasonably  hope  to  throw  any  further  light  on  the  question 
after  all  that  has  been  written  by  my  learned  colleagues,  I  shall 
content  myself  with  briefly  stating  my  views. 

The  question  before  the  Full  Brnch  is  couched  in  general 
terms  or  rather  has  been  treated  and  argued  as  such.  The 
points  involved  appear  to  be  (1)  whether  such  an  agreement 
is  opposed  to  public  policy  ;  (2)  whether  the  entering  into 
any  such  agreement  by  a  legal  practitioner  amounts  to 
profassional  misconduct  ;  and  (3)  whether  the  same  rule 
applies  to  barristers  and  pleaders,  using  the  latter  word 
to    include   mukhtars   and   lower  ranks   of   legal    praotitioners 
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coustituted  BLid(r  Act   XVllltf  lb79  in  oidei-Jr  avoid  ciicum- 
location. 

Although  <he  ordtr  in  vvhich  I  have  cnnmeinied  the 
questiona  is  more  Icgica],  it  is  cciivtnient  to  take  up  the 
second  part  of  the  latt  qneelion  first.  We  have  in  this 
Province  two  main  claspeB  of  piactitit  ceis  (1)  advcciUs  tn-d 
(2)  pleaders  using  the  woid  in  the  compif hersi^e  sense 
above  stated.  "We  have  no  vakils  and  attorneys  at  law 
properly  so  called.  Peistns  lekigirg  to  thete  classes  if 
they  wish  to  practise  rtgnlaily  in  cur  Courts  have  to  take 
up  the  status  of  pleaders  undej  the  Act.  Advocates  hitherto 
enrolled  ht.w  been,  vsith  cue  exceptior,  esclufivtly  menheis  of 
the  English  Bar  though  memheis  of  the  Irish  and  Scotch 
Bars  are  also  eligible.  For  all  practical  purposes  the 
advocates  of  our  Court  may  be  t«aid  to  consist  of  English 
barristers. 

According    to    the   traditions  of  their  Bar  Erglish  barristers 
are    incompetent    to    contract    f ( r  their   fees,    {iiid    thcugb    the 
functions   discharged     by     them    as     advocates   of    this   Court 
do    not   in    all  respects   coriespond    with  their  functions    in    the 
English    Courts  it   has    been    held  that  they   are   nevertheless 
bound  by    all  the   rale3   that    regulate  their  profession  in  Eng- 
land.    In    Grey    v.  Biuan  Lachrnan   Z>as   this     was  laid    down 
for  this    Province    by   a    Full  Bench  and  forms  the  main  ground 
for    its    decision    thfit   an    English    bi.Jiister     Ihcugh     iniolUd 
aa  an   advocate  of  this  Court   is   incapable  of  making  a  contract 
of  suing   as   an   advocate.     It   appears    to   be   well  settled  that 
in   England    a    member  of   the  Bar    would   not   be   allowed   to 
enter  into  any    understanding    with   his     client     making    his 
fee   dependent   in    any    way    on  result    of  the    case  with  which 
he  is  entrusted  :  Morris  v.  Hunt  and    other    cases    cited    by    my 
learned   colleagues.     The   rule   followed  in   England   has    been 
accepted    in    India    smd  hom  the  ratio  decidendi  adoiited  in  Grey 
V.  Diwan  Lachrnan  Bus,   the    conclusion    is    unavoidable   that   a 
barrister   who   is   an    advocate   of   this   Court  would  be  guilty 
of  improper   and    unprofessional     conduct   if  he   stipulates   for 
"  back  fees." 

It  is  true  that  at  present  the  practice  is  largely  followed 
by  them  also  in  this  Province  but  that  is  due  to  the  fact 
that  payments  of  "  back  fees  "  are  cnsti  mary  here  and  hss  been 
declared  lawful  by  a  Pull  Bench  of  this  Court  in  Beechey 
V.  Faiz  Muhammad.  But  if  the  matter  is  considered  in  the  light 
of  the  professiocal  etiquette  of  il  e  Fngl&b    bar  i  s  Jtcegtueo  by 
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the   English  Courts  which  is  binding  in   this  country  as  well  the 
practice    must  be  dfclared  to  be  improper. 

The  question  remains  whether  legal  practitioners,  who 
are  not  barristers,  can  lawfully  stipulate  for  back  fees.  For 
them  there  is  no  traditional  rule  or  etiquette  on  the  subject. 
They  are  creations  of  the  Indian  statute  law  and  are  competent 
to  contract  for  their  fees.  My  remarks  as  I  have  already 
said  do  not  refer  to  vakils  and  attornejs-fit-law  for  no 
such  status  is  recognised  in  this  Province.  The  matter  must 
he  decided  on  first  principles  and  the  balance  of  judicial 
authority. 

I  must  confess  that  here  I  am  much  impressed  by  the  argu- 
ments of  my  learned  brother  Lai  Chand  in  his  able  judgment 
of  dissent.  I  am  able  from  my  own  experience  of  nearly 
quarter  of  a  century  at  the  Bar  to  bear  out  his  statements  as 
to  the  effect  of  the  practice  of  "  back  fee  "  upon  the  legal 
profession  in  general.  There  has  been  no  such  evil  worked  by  it 
upon  the  morale  of  legal  practitioners  and  litigants  in  general 
as  by  itself  necessitates  the  reconsideration  of  the  question 
settled  by  the  Full  Bench  ciise  of  1878.  The  practice  had 
its  origin  not  wholly  in  the  distrust  of  lawyers  by  litigants 
in  this  Province  but  partly  also  in  the  poverty  and  habits 
of  thrift  of  the  people.  It  is  a  great  convenience  to  the 
poor  suitors  but  gives  an  undue  advantage  to  the  well-to-do 
ones.  On  the  whole  it  ia  a  help  to  the  new  or  btruggling 
practitioner  but  is  to  some  extent  a  source  of  loss  to  the  leading 
men  of  the  profession. 

^I  am  not  at  all  sure  that  the  prospect  of  a  back  fee 
is  a  living  incentive  to  improper  practices  on  the  part  of  legal 
practitioners.  It  may  be  so  in  some  cases,  but  in  the  past 
there  has  been  no  practical  exemplification  of  this  tendency. 
It  must  not  be  forgotten  that  the  desire  to  win  a  case 
in  order  to  get  other  work  from  the  same  client  or  to  establish 
a  reputation  at  the  Bar  is  always  a  powerful  incentive  and 
may  also  lead  and  probably  has  occasionally  led  to  improper 
conduct.  Thus  the  identity  of  interest  between  pleader  and 
eJient  cannot  be  wholly  eliminated  but  must  eas  necessitate 
isnbsist  in  some  respects.  On  the  other  hand  participation 
Vi  the  subject  matter  of  a  suit  and  merely  having  a  portion 
«  the  fee  dependent  on  success  in  it  are  distinguishable  ou 
tjfngible  and  substantial  grounds.  Mr.  Justice  Lai  Chand 
tlierefore    very   lightly   says   that  the  leal  factor   in    shapine 
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the   conduct  of  a  legal  practitioner  in  the  discharge  of  the  duties 
of  his  profession  in  his  personal  character. 

Mr.  Justice  Lai  Chand  is  hJto  I  think  right  in  his  view 
that  in  framing  Act  XVIII  of  1879  which  introduced  many 
changes  from  the  previous  Legal  Practitioners  Act,  XX  of  1865, 
the  legislature  look  note  of  and  acted  upon  the  arguments 
of  Sir  Meredyth  Plowden  in  Beickey  v.  Faiz  Muhammad.  1 
hesitate,  however,  to  subscribe  to  his  inttrpretaticn  of  S^ection  28 
of  the  Act  that  by  implication  it  permits  the  practice  of  back 
fees.  The  section  invalidates  agreements  for  fees  between 
legal  practitioners  and  their  clients  unless  they  are  in  writing 
and  have  been  duly  filed  in  the  Court  where  the  work  is 
undertaken,  but  does  it  seem  to  follow  from  this  that  an 
agreement  for  "  back  fee  "  if  such  an  agreement  duly  filed 
would  necessarily  be  vnlid  in  every  case.  The  section  appears 
to  me  not  to  deal  with  the  substance  or  subject  matter  of 
the  agreements  but  merely  with  the  form.  It  prescribes  certain 
formalities  without  going  through  which  they  cannot  be 
enforced. 

I  am  of  opinion  that  if  tho  taking  of  back  fee  rs  im- 
proper it  may  be  a  ground  for  taking  disciplinary 
action  under  Section  13  of  the  Act  on  the  pari;  of  the  High 
Court. 

I  think  therefore  the  question  whether  taking  "  back 
fees  "  is  improper  and  opposed  to  public  policy  is  not  settled 
by  the  Act  but  must  be  decided  on  general  principles.  This 
decision  is  anquestionably  a  matter  of  difficulty  in  my  opinion, 
and  I  cannot  but  endorse  much  that  has  been  said  in  favour 
of  not  extinguishing  the  practice  by  my  brother  Lai  Chand. 
I  am  also  not  free  from  doubt  whether  the  proposed  abroga- 
tion of  it  by  my  other  learned  colleagues  does  not  savour  some- 
what of  a  counsel  of  perfection. 

I  have  already  said  that  the  overwhelming  preponderance 
of  opinion  against  the  practice  makes  my  own  of  little  importance. 
The  following  considerations  appear  to  me  to  tell  in  favour  of 
the  view  taken  by  the  other  learned  Judges  : — 

(1).  The  fixing  of  a  high  ethical  standard  which  will  not 
permit  a  legal  practitioner  to  have  any  concern  with  the 
result  of  the  case  in  his  hands  even  to  the  extent  of  having 
any  part  of  his  fee  dependent  on  it  is  an  advantage  in 
improving  the  tone  of  the  Bar. 

(2).  It  is  obviously  inexpedient  to  have  one  rule  of 
profeBsional      conduct      for      the      highest      class      of      legal 
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practitioners,  viz.,  the  barrister  advocates  and  another  for  the  others. 

(3).  It  appears    that   the  other  High  Courts  have  generally 
condemned   the  practice.     This  adds  to  the  weight  of  the  opinion 
of   those   Judges    who    are  for    abrogating   it  in  this^ Province. 
It  is  obviously   an   advantige   tha*"-   tlio   sama  rules  of  oondaot 
should  govern  the  Bar  of  all'India. 

These  reasons  are  doubtless  of  great  force  bnt  they  hardly 
suffice  for  our  positively  deciding  that  agreements  by  pleaders 
for  "  back  fees  ",  safeguarded  as  chey  are  by  the  law  and  the 
considerations  set  forth  in  Beechey  v.  F'UZ  Muhammad  are  wholly 
insnfiBcient  for  the  protection  of  litigants  and  the  interests  of 
the  public  and  are  therefore  absolutely  opposed  to  public 
policy.  I  need  not  quot€  the  authorities  on  the  question  of 
public  policy.  Some  of  them  are  given  in  the  judi/raent  of  Mr. 
Justice  Reid  and  a  few  in  Jai  Nanin  v.  Sultan  Muhammad 
Khan  (^).  It  is  the  general  opinion  of  eminent  Judges  and 
jurists  that  transactions  and  dispositions  of  property  ought 
not  in  general  to  be  held  void  at  the  present  time,  because 
in  the  judgment  of  the  Court  it  is  against  the  public  good  that 
they  should  be  enforced,  though  the  grounds  of  that  judgment 
may  be  novel.  "  The  general  tendency  of  modern  ideas,"  says 
Pollock  "  is  no  doubt  against  the  continuance  of  such  a  jurisdiction. 
Principles  of  Contract,  6th  edition,  page  2y8.  I  am  not  satisfied 
that  the  balance  of  convenience  is  entirely  on  the  side  of  declar- 
ing them  unlawful  and  improper.  Take  a  case  which  might  be 
fairly  common,  suppose  a  poor  suitor  has  a  good  claim  and  is  un- 
justly kept  out  of  his  rights  by  his  opponent.  He  may  now  go  to 
a  pleader  of  repute  and  say  "  take  up  my  case  if  it  is  a  good  one. 
"  I  cannot  pay  your  fee  now  as  I  have  not  got  the  money,  but  I 
"  promise  to  pay  it  when  the  case  is  won  ".  The  pleader  would 
be  quite  safe  according  to  the  Full  Bench  ruling  if  he  got  an 
agreement  written  out  and  filed.  But  if  we  hold  such  an 
agreement  to  be  opposed  to  public  policy  the  poor  litigant  must 
go  unrepresented  altogether  unless  the  pleader  takes  it  up  for 
nothing  and  trusts  to  the  gratefulness  of  his  client  to  pay  him 
something  at  his  pleasure  if  the  case  is  won.  This  will  seldom 
happen.  A  practice  which  has  been  in  vogoe  for  at  least  thirty 
years  and  which  has  not  been  shown  to  have  worked  any  tangible 
evil  should  not  I  think  be  condemned  as  opposed  to  public  policy 
on  purely  theoretical  reasoning. 

It  must  not  b3  supposed,  however,  that  1  am  in  favijurof  the 
praotioe.     I  should  on  the  whole  prefer  its  abolition    in  spite    of 
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the  advantages  it  sometimes  offers  to  poor  litigants  and  new  and' 
struggling  practitioners,  but  I  doubt  vary  much  wheth  er  we  can 
bring   about   that   abolition  by  holding   it    to  be     opposed     to 
public  policy. 

1  therefore,  though  not  without  some  hesitation,  agree  with 
my  brother  Lai  Chand  that,  with  respect  to  pleaders  and  legal 
practitioners  enrolled  under  the  Legal  Practitioners,  Act,  1879, 
other  than  members  of  the  English  Bar,  the  agreement' is  not 
opposed  to  public  policy  and  would  reply  accordingly  to  the 
question  before  the  Full  Bench. 

As  regards  advocates  who  are  barristers  I  would  reply  that 
sach  an  agreement  is  improper  with  reference  to  the  rnlep, 
traditions  and  etiquette  of  their  Bar  and  is  therefore  prohibited 
to  them. 

iOth  Nov.  1906.  Robertson,  J.— The  point  which  we  have  to  consider  is,  in 

brief,  the  "  back  fee  "  system  now  in  vogue  among  legal 
practitioners  and  their  clients  in  the  Punjab,  one  which  it  is 
possible  to  countenance.  As  far  as  J  can  judge  this  reference 
in  the  light  of  the  authorities,  as  they  now  stand,  would  have 
been  unnecessary  had  it  not  been  for  the  judgment  of  this 
Court  pronounced  by  a  Full  Bench  of  three  Judges  in  the  case  of 
Beechey  v.  Faiz  Muhammad  (' ). 

Thy  "  back  fee  "   system,   as  it  now  exists,  is   a  practice  in 
pursuance  of  which  clients    when   engaging    legal   practitioners 
of  all  classes  are   accustomed  to  stipulate  that    only   part  of  the 
fee  payable  for  the   services  of  the   practitioners    shall    be  pay- 
able  in  any  event,  another    portion    being   made    dependent    on 
the  success  of  the  litigation.     The  usual  custom  is  that  the  whole 
of  the  fees,   both  ordinary  and  "  back  fee  "  are  deposited  with  the 
practitioner,   who    returns  "  the    back    fee "   often   direct    to  the 
money-lender  (for  in  a    very  large   number  of   cases   the  money 
necessary   for  litigation  has   to  be    borrowed),    in   case  he  does 
not  win   his    case.     Sometimes    the   "  back  fee  "    is  only    equal 
in  amount   to  the  ordinary    fee,    but    in   a    very    large   number 
of  cases  it  is  very  largely  in  excess;  sometimes    it   is   said  that 
the  "  back  fee  "   amounts   to  as  much    as  from  five  to  ten   times 
the  amount   of   the   ordinary    fee.     This   is    the    "  back   fee " 
system   as  it  stands  now.     In  the   case  reported   as   JJiakar  Das 
V.  Beechey  (^),  the  ordinary  fee  appears  to  have  been   Rs.  50  and 
the  "  back  fee  "  Rs.  260. 


(»)  5  P.  B..  1878.  P.B.  (•)  40  P.  B..  1806. 
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It  has  been  decided  in  Grey  v.  Biwan  Lachman  Das  (»), 
that  an  advocate  cannot  sue  for  hia  fee  and  in  Thahar  Das  v. 
Beechey,  it  has  been  laid  down  that  a  "  back  fee"  is  part  and 
parcel  of  the  ordinary  fee,  and  that  a  client  cannot  sue  to 
recover  a  "  back  fee  "  from  an  advocate  with  whom -he  has 
deposited  it. 

It  therefore  appears  that  as  regards  barristers-at-law,  the 
nosition  is  the  game  as  in  England,  vide  Boss  Alston  v.  Ptiam- 
bar  Das  (^),  and  the  principles  laid  down  in  Morris  v.  Hunt  (^) 
make  it  perfectly  clear  that  in  their  case  it  is  certainly  not 
permissible  to  stipulate  beforehand  for  a  fee  which  is  in  any 
way  dsoendent  on  the  results  of  the  litigation.  As  Mr.  Grey, 
the  President  of  the  Bar  Association,  who  was  kind  enough  to 
assist  the  Bench  by  arguing  the  question  pointed  out  as  regards 
barristers  th^re  can  be  no  qaestion  at  all  that  the  practice i 
must  be  entirely  condemned.  This  view  is  also  supported  by 
ample  authority. 

As  regards  pleaders  the  case  is  possibly  somewhat  differ  - 
eat,  and  it  becomes  necessary  before  considering  the  question 
in  reference  to  the  authorities  as  they  stand  at  the  present  day 
to  examine  the  decision  passed  in  Beechey  v.  Fait  Muhammad  (*) 
and  to  consider  the  corractness  or  otherwise  of  its  reasoning. 
In  that  case  one  Beechey,  a  pleader,  had  made  an  agreement 
with  a  client  under  which  he  was  to  receive  Rs.  150  down,  and 
Rs.  200  in  case  of  the  recovery  of  certain  stolen  property  which 
wa^the  Subject  of  litigation. 

It  was  laid  down  in  ■  that  ruling  that  the  oflBce  of  pleader 
was  one  created  by  the  leg-slature  and  that  his  rights  and 
duties  are  to  be  regulated  by  the  enactment  governing  pleaders. 
It  was  then  pointed  on:  that  a  pleader  had  full  freedom  of 
contract  in  ragird  to  his  agreements  with  his  clients  subject 
only  to  the  provisions  of  ( he  gf  neral  law,  and  that  such  an  ao-ree- 
ment  could  onl7  ba  held  to  be  void  under  Section  23  of  the 
Contract  Act,  if  the  considerati'jn  or  object  was  one  of  those 
declared  in  that  section  not  to  be  lawful.  The  question  is  thus 
stated  on  page  42.  "  Thus  the  question  is  reduced  to  whether 
"such  an  agreement  i=i  void  because  its  considerp.tion  or 
"object  ought  in  the  Court's  opinion  to  be  regarded  as 
"opposed  to  public  policy.  In  other  words  it  is  opposed  to 
'•public  pelicy  that  a  ol  ent  should  ag.-ea  with  his  p'eader  that 
"the   former  shall  p\y  t'  the    litter  an  additional   fej    in   the 
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"  event  of  ^tbe   pleader  condncting   the  client's  case  by  lawful 
"  means  to   a   succesaful  issue  lawful  in  itself. 

"  If  this  is  opposed  to  public  policy  it  must  be  for  reasons 
**  connected  either  with  the  time  for  payment,  or  the  fact  of 
"  success  or  the  character  of  the  event  which  is  deemed  to  con- 
"  stitute  success." 

Now  everything  which  has  been  written  by  so  learned  a 
Judge  as  Sir  Meredyth  Plowden  must  command  our  respect, 
but  I  find  it  necessary  to  point  out  that  in  my  humble  judg- 
ment the  reason  why  we  must  hold  that  such  a  contract  as 
that  under  discussion  is  illegal  and  void  as  contrary  to  public 
policy  lies  a  little  deeper.  To  thia  I  will  return  presently : 
The  judgment  there  goes  on  to  say  that  as  regards  the  client 
the  practice  can  only  produce  good  effects  and  the  origin  of 
the  custom  is  said  to  have  been  the  distrust  of  the  Punjab 
litigants  of  the  legal  practitioners.  Are  we  to  hold  that  the 
legal  profession  have  done  nothing  in  the  28  years  since  1878 
to  mitigate  this  distrust  ?  But  there  can  be  no  doubt  that  if 
thif?  was  one  reason  another  was  that  it  made  it  possible  for 
counsel  to  get  higher  fees.  A  money-lender  is  always  chary  of 
lending  money  to  a  person  about  to  litigate  without  good  security, 
but  he  is  always  prepared  to  deposit  a  much  larger  sum  than 
he  would  otherwise  lend  with  the  legal  practitioner  upon  his 
assurance  that  it  will  be  returned  if  the  litigation  is  not 
brought  to  a  succesRfnl  issue.  After  admitting  that  the  question 
was  one  in  regard  to  which  there  was  much  doubt  the  conclu- 
sion finally  come  to  was  '*  the  rule  then  that  I  am  prepared  to 
"  assent  to  is  merely  a  negative  rule,  namely  that  an  agreement 
"  between  pleader  and  client  regarding  the  remuneration  of  the 
"  formar  for  his  professional  servicer  is  not  void  as  opposed 
"  to  public  policy,  merely  because  it  contains  a  stipulation  that 
"  the  pleader  is  to  bg  p'tid  an  additional  sum  by  tha  client 
"  on  condition  of  hin   coaduc-buig  the  ci.se  to  a  successful  issue. 

**  Such  an  agreement  I  would  hold  to  be  prima,  facie 
"  lawful,  subject  to  the  qualification  that  the  bargain  is  a 
«•  fair  one,  and  not  such  as  it  would  be  inequitable  to  enforce, 
"  that  is  (to  borrow  the  words  of  the  Privy  Council)  not, 
'•  extortionate  and  unconscionable  "  ;  that  it  is  not  of  a  *'  gambling 
"  or  speculative  character ;  that  it  is  not  open  to  any  such 
"  objection  as  would  invalidate  the  agreement  if  made  by  a 
"  private  parson  supplying  funds  to  maintain  the  litigation, 
"  that  is  tending  to  promote  unrighteous  litigation  ;  and,  lastly, 
"  that  the  pirticular  issue  or  event  on  which  the  right  to  the 
"  future  payment   is  contingent,   is  not  of    such  a  nature  that  it 
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"would  be  improper  to    permit  the  pleader  to   have  a  pecuniary 
"  interest  in  bringing  that  event  about. 

"  I  think  it  would  be  found  after  experience  of  the  general 
"  rule,  subject  to  these  qualifications,  that  they  are  suflScient  to 
"  guard  against  the  abuse  of  a  practice  which  it  seems  tome 
"  inexpedient  to  attempt  to  wholly  suppress.  If  experience 
"  shows  they  are  not,  further  qualifications  can  be  added  such 
"  as  occasion  may  demand." 

In  the  first  place  it  would  appear  impossible  to  say  that 
such  contracts  are  not  of  "  a  gambling  and  speculative  nature." 
Surely  a  contract  to  receive  one-sixth  down  and  five-sixtlis  only 
on  success  is  a  contract  of  a  gambling  and  speculative  nature,  and 
all  such  contracts  are  of  their  very  nature  "  speculative,"  and 
would  appear  to  come  within  the  purview  of  Section  30  of 
the  Contract  Act.  Et  appears  to  me  that  a  good  deal  of  the 
reasoning  of  this  judgment  is  fallacious  and  unsound,  and  that 
the  conclusions  have  not  been  borne  out  by  subsequent  experi- 
ence. 

The  main  reason  why  in  my   judgment   a   contract  between 
a  client  and  a  pleader  under  which    the    latter's    remuneration  is 
made  in  any  way  dependent  on  success    must   be  held  to  be  con- 
trary to  public   policy,  is    that,   such   a    contract  places  a   direct 
temptation  before  and  an  incentive  to  the  pleader  to  act  improper- 
ly in  the  conduct  of  the  case.    It  is  notorious  that  the  molality  of 
many    suitors   in    this   Province  at  least  permits  them  to  bolster 
up  a  true  claim   with  false   evidence.     Are    we    to  suppose   that 
such  clients  are    usually   particularly  anxious  that   the    pleader 
shall  bring   his  case    "  by    lawful  means   to    a   successful  issue 
lawful  in  itself."     Surely  it  is  quite   obvious  that  the   prospects 
oi  securing  a  remuneration   far  in    excess    as   the    '*  back    fee " 
I  often  is  of  the   ordinary    fee  must   be  a    temptation   to  all  legal 
practi  timers,  and  it  is  a    temptation  to  which    they  ought  not  to 
beaubject.     There    may   be   few    of    whom    it   can   be    directly 
predicated  that  they  will  knowingly   resort   to  fraudulent    prac- 
jiices  to  secure  the  "  back  fee,  "  but   there  are  many   upon  whom 
'  t  must  have   a  subtle  influence  in  the  direction  of  disingenuous- 
less,  the  suggestio  falsi  and    the  suppressio   veri,   and   there   are 
ew  upon   whom  the    temptation  will    not  be   a   burden  though 
nany  may  be  able  to   resist  it.      For   it   must   be   remembered 
hat  the  "  back  fee  "  is   a   gamble  upon     the   result  pure   and 
imple.     Under  such   a    contract   the   exertions   of   the   counsel 
ount  for  nothing.    He  may  make  mo8t  strenuous  and  able  efforts 
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increase  his  ordinary  fee  unless  his  efforts  are  crowned  with 
success,  and  there  are  many  cases  in  which  a  pleader  entering 
into  such  a  contract  must  be  perfectly  aware  that  he  has  no  right 
to  success.  It  is  not  necessary  in  ord(T  to  declare  a  class  of 
contracts  contrary  to  public  policy  to  be  able  to  aver  that  in  all 
cases  smh  contracts  must  have  mischiovous  results,  it  is  quite 
sufiBcien'  to  b«  obliged  to  conclude  that  the  contract  in  question 
is  one  which  is  to  all  ordinary  human  beings  a  direct  temptation 
and  inciintive  to  practices  which  are  clearly  injurious  to  the 
public  and  detrimental  to  the  ac  ministration  of  justice.  And 
it  must  never  be  lost  sight  of  that  this  is  not  a  question  concern- 
ing only  a  small  and  peculiar  class,  for  it  is  stated  that  one 
in  every  30  of  the  inhabitants  of  the  Punjab  is  annually  aSected 
by  litigation. 

Ifc  is  clearly,  therefore,  a  matter  of  pressing  public  interest 
to  the  whole  Province. 

And  I  would  remark  that  it  appears  to  me  that  there  is  no 
analogy  between  the  case  decided  by  their  Lordships  of  the 
Privy  Council  in  regard  to  champerty  and  maintenance  on  which 
stress  is  laid  in  JBeecAet/ V.  JFat2  If wAammad  (')  and  the  matter 
now  before  us.  I  will  now  proceed  to  conoider  the  authorities 
on  the  question  particularly  those  of  date  subsequent  to  1878. 

Beechey  v.  Fait  Muhammad  (')  itself  over-ruled  a  judgment 
of  this  Court  in  Beechey  v.  Gholam  Ghous  (*),  in  which  the  view 
had  been  taken  that  such  contracts  were  contrary  to  public 
policy. 

In  the  case  quoted  in  Beechey  v.  Faiz  Muhammad  (^), 
Banee  Usmut  Koowar  v.  Mr.  W.  Tayler  (^),  the  defence  was  never 
set  up  that  the  contract  in  question  was  contrary  to  public 
policy  and  the  matter  was  never  discussed.  It  is  diflScult  to  see 
how  that  case  can  have  any  bearing  on  ihe  matter.  The  same 
appears  to  be  the  case  in  regard  to  the  judgment  in  the  case  of 
8hw  Bam  HaH  v.  Arjun  and  others  (*),  and  in  the  case  of  Parsh- 
ram  Vaman  v.  Hirartian  Fatu  and  others  (*),  a  different  point 
only  was  decided,  a  remand  made  and  all  other  points,  including 
presumably  the  legality  of  the  contract,  were  referred  back  to  a 
lower  Court.  These  appear  to  be  the  only  cases  in  which  any 
mention  occurs  of  such  a  contract  without  strong  condemnation 
of  it. 


C)  5  P.  R.,  1878.  (  )  2  IT.  R.,  307. 

(»)  26  P.  R.,  1874.  (*)  /.  L.  R.,  V  Bom.,  258. 

(•)  I.L.R.,  VIII  Bom.,  4.13, 
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As  regards  the  English  rule  for  barristers  it  is  Clearly  laid 
down  in  Morris  v.  Hunt  (*),  noticed  above,  and  as  regards  solicitors 
in  regard  to  contentions  business  an  agreement  to  remnnerate 
a  solicitor  by  a  shpre  of  or  ccnnmispion  in  or  a  sum  proportioned 
to  the  amount  of  the  property  is  bad.  See  Cordery's  "  Law  of 
Solicitiors,"  p.  273,  3id  editicr.  Ihise  rnles  are  embodied  in 
Section  11  of  the  Solicitors'  Remuneration  Act  of  1870. 

In  Achamparamhath  Gheria  Kunhammu  v.  William  Sydenham 
Gant a  (*)y\t  wslh  laid  down  by  the  Madras  High  Court  that 
even  as  regards  pleader's  contracts  for  professional  remuneration 
contingent  as  to  the  amount  on  the  success  or  otherwise  of  the 
suit  could  not  be  enforced,  under  the  circular  orders  of  the  Sadar 
Adalat. 

In  the  case  of  In  the  matter  of  an  advocate  of  the  Calcutta 
High  Court  (*),  it  was  laid  down  by  a  Full  Bench  of  five  Judges 
that  it  was  "  improper  for  an  advocate  or  pleader  to  stipulate 
"with  his  client  to  share  in  the  result  of  a  litigation,  and  that 
"in  this  case  a  warning  and  censure  would  be  suflBcient,  but 
"  it  should  be  distinctly  understood  that  should  a  case  of  a 
"  similar  nature  be  brought  to  the  attention*^  the  Court  in 
"  future  it  will  be  most  severely  dealt  with. 

It  is  hardly  necessary  to  point  out  that  any  pleader  who 
takes  an  additional  sura  after  bringing  litigation  to  a  successful 
issue  clearly  shares  in  the  result  of  such  litigation  where  the 
claim  is  one  to  realizable  property,  and  that  precisely  the  same 
principles  apply  where  the  object  aimed  at  is  something 
different. 

A  Bench  of  two  Judges  of  the   High  Court  of    Calcutta  *'  In 
the  matter  of  Moung  Htoon  Oung  (*),  an  advocate  of  the  Kecorders 
Court   at   Rangoon  "  expressed     similar     views.     In   that  case 
decided    in   1883   or    1884   it   appears     that   the    advocate   had 
contracted  with  his  client  to    share  m    the  money  recovered    by 
litigation,     and      the      Judges      remark,     inter   alia,    '*  of  the 
"  impropriety  of   such    a    practice   there   can    be   no  doubt.     If 
"  allowed  it   may  produce   various    mischiefs    and   though  there 
**  may    possibly   be   cases    in     which     an    advocate    from   the 
"  circumstances  of  the  plaintiffs  might  be  allowed  to  make  some 
"  arrangement  of   that   kind,   they  are   so    few   and    so   easily 
"  confounded  with  cases  in  which  he  ought  not  to  do  any  thing  of 
"  the  kind,  that  it  is  not  fit  or  proper  for  the  Courts    to   allow   a 
"  transaction  of  such  a  nature   co   be   entered  into   by    advocates 


(»)  1  Chit.  544.  C)  4  Calc.  W.  N.,  Civ.,  F  B 

(»)  I.  L,  B.,  IIJ  Mad.,  138,  F.  B.         (•)  21  W.  R.,  297. 
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"  practising  in  them."  These  principles  in  which  I  cordially 
agree  apply  with  equal  force  to  the  case  of  pleaders,  and  appear 
to  have  been  lost  sight  of  in  the  jadgment  in  Beechey  v.  Faiz 
Muhammad  (*),  the  conclodiug  paragraph  of  that  judgment 
expressly  extends  the  views  expressed  to  any  practitioner 
which  clearly  covers  the  case  of  pleaders.  Moreover  in  that 
judgment  there  is  a  clear  indication  that  their  Lordships  of  the 
Privy  (Jonncil  had  expressed  a  similar  view,  for  it  is  said,  "the 
"  Jndicial  Committee  of  the  Privy  Council  have  shown  by  the 
"  notice  which  they  have  recently  issued  the  view  which  the 
"  highest  Court  for  India  takes  of  such  transactions." 

The  next  case  for  consideration  is  that  dealt  with  by  a  Full 
Bench  of  the  Bombay  High  Conit  consisting  of  the  Chief  Justice 
Sir  Lawrence  Jenkins  and  two  puisne  Judges.  The  last 
paragraph  of  that  ruling  puts  the  case  very  clearly  and  emphati- 
cally, and  I  think  it  cannot  be  improved  upon.  The  matter  dealt 
with  was  the  conduct  of  an  advocate.  In  re  N.  F.  Bhandara, 
and  the  paragraph  with  which  we  are  concerned  runs  as  follows  :  — 

"  The  conditions  and  exegenciea  of  a  mofussil  business  may 
"  justify  procedure  on  the  part  nf  an  advocate  which  would 
"  receive  no  countenance  in  the  presidency  towns  but  (to  allude 
•'  to  one  matter  the  papers  disclosp)  I  consider  that  for  an 
"  advocate  of  this  Court  to  stipulate  for,  or  receive  a  remuneration 
**  proportioned  to  the  results  of  litigation,  or  a  claim  whether 
"  in  the  form  of  a  share  iu  the  sub3ect  master,  a  percentage,  or 
•*  otherwise,  is  highly  reprehensible  and  I  think  it  should  be 
**  clearly  understood  that  whatever  the  practice  be  here  or  in 
"  the  mofussil  he  will  by  so  acting  offend  the  rules  of  his  profes- 
"  sion  and  so  render  himself  liable  to  the  disciplinary  jurisdiction 
"  of  this  Court." 

The  same  view  was  taken  by  a  Division  Bench  of  this  Court 
tn  the  matter  of  a  pleader  of  the  Chief  Court  (^). 

The  decision  in  that  case  fully  endorses  the  view  taken  by 
the  Bombay  High  Coprt  in  re  Bhandara  who  was  an  advocate 
of  the  Court. 

It  will  thus  be  seen  that  the  practice  we  are  now  considering 
has  met  with  direct  condemnation  in  published  rulings  of  the 
Calcutta,  Madras  and  Bombay  High  Courts,  and  Mr.  Grey 
informed  us  a  statement  which  agrees  with  oar  own  information 
that  the  practice  is  unknown  in  the  United  Provinces.  Some  o  f 
these  rulings  are  specifically  stated  to  apply  to  pleaders. 

/i\  R  P    P     1<)'7»    V   P  /ai  AQ    p    R     loni 
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It  appears  to  me  however  clear  that  the  same  principles 
mast  be  laid  down  to  govern  the  oondact  of  pleaders  in  this 
matter  as  of  advocates.  It  is  clear  that  a  solicitor  in  England  is 
not  permitted  to  enter  into  such  a  contract.  It  is  clear  that  when 
this  Coart  passed  its  decision  iu  Beechey  v.  Faiz  Muhammad  (^) 
(1878)  the  state  of  the  aathorities  on  the  point  was  very  different 
from  what  it  is  now.  One  or  two  of  the  jadgments  quoted  which 
deal  specifically  with  the  matter  in  question  are  of  prior  date  to 
1878,  but  none  of  thera  appear  to  have  been  published  at  that 
time.  The  dates  of  those  rulings  are  approximately  as  follows 
Moung  Htoon  Oung  (*),  the  date  of  the  ruling  is  1874,  but  it 
appears  to  have  been  publi^ihed  in  1884  The  date  of  Acham- 
parambnath  Cherta  Kunhammu  v.  William  Sydenham  Gantz  ('_)  is 
1881.  The  ca-^e  of  an  advocate  of  the  Calcutta  High  Court  (*) 
appears  to  have  been  dec'ded  in  February  1900  only.  In  re  Bhan- 
dara  (*)  was  publishediu  1901.  The  present  Legal  Practitioners' 
Act  was  passed  in  1879. 

It  will  thus  be  seen  that  it  might  have  been  possible  to  take 
a  view  in  1878,  such  as  was  more  or  less  tentatively  put  forward 
then,  which  it  is  quite  impossible  to  take  in  face  of  subseqaent 
experience  and  the  array  of  authorities  on  the  other  side  with 
which  we  are  now  confronted.  With  the  views  taken  in  these 
authorities  I  fully  concur.  Without  for  a  moment  making 
any  specific  accusations  I  feel  bound  to  say  that  my  experi- 
ence of  eight  years  in  this  Court  has  led  me  to  deplore  the 
existence  of  the  custom  of  taking  "  back  fees  ."  The  some- 
what sanguine  expectations  expressed  by  Sir  Meredyth 
Plowden  have  not  been  fulfilled,  aud  in  view  of  the  very 
nature  inherent  in  such  contracts  and  of  heavy  weight  of 
:-  authority  against  them,  I  have  no  hesitation  in  coming  to  the 
;  omclasioa  thifc  the  system  is  one  which  nust  be  declared  unlaw- 
:  ful  ascjQbrary  ti  public  piUoy.  I  would  therefore  answer  the 
question  put  before  us  in  the  negative. 

Kensington,  J.— T  do  not  desire  to  add  anything  to  the  3rd  Jany.  1907. 
judgments  already  recorded  and  therefore  merel7  say  that 
I  \m  eafcir.ely  in  accordance  with  the  views  expressed  bv 
those  of  ray  learned  colleagues  who  have  held  back  fee 
contracts  to  b?  illrt;?^]  a=i  well  as  improper  for  all  branches 
of  the  legal  profession.  I  agree  that  the  answer  to  the  reference 
should  be  in  the  negative. 


(^)  5  P.  B,  1878,  F.  B.  (»)  J.  £.  jj.,  ui  Mad  ,138   F  B 

C)  21  W.  R.,  297.  (*)  4  Calc.    W.  N.,  div     '         ' 

(»)  3  Bom.  I.  i?.,  102,  J'.  B, 


308  CIVIL  JUDGMENTS— No.  61.  [    Rkoord, 

It  is  understood  that  the  Division  Bench  by  which  the 
reference  was  made  will  defcormine  the  question  whether  the 
circumstances  justify  restoraUoa  of  the  appeal  in  respect 
to  which  the  general  principle  involved  has  been  discussed. 

iith  Jany.  1907.  Johnstone,  J.— I   have  enjoyed   the  advantage    of   reading 

the  judgments  of  several  of  my  learned  colleagues  on  this 
Bench,  and  it  is  unnecessary  for  me  to  deal  elaborately  with 
the  question  before  us,  as  I  find  myself  in  full  accord  with  Reid, 
Robertson,  Kensington,  and  Chitty,  Judges,  whose  judgments 
I  have  seen.  I  understand  that  the  learned  Chief  Judge, 
whose  jidgment  also  I  have  read,  while  he  is  of  opinion 
that  the  agreements  under  consideration  are  opposed  to  public 
policy,  and  therefore  voir!,  holds  the  view  that  it  is  unneces- 
sary to  decide  this  definitely,  and  that  it  is  snfiBcient  to  rule 
that  such  agreements  are  improper  and  the  legal  practitioners 
entering  into  them  are  gailty  of  grossly  improper  conduct  from 
a  professional  point  of  view.  With  all  deference  I  am  in- 
clined to  think  for  myself  that  both  findings  are  called  for 
in  this  case  and  that  the  latter  finding  virtually  involves  the 
former, 

I  wish  specially  to  adopt  the  reasoning  of  ray  brother 
Robertson.  For  much  the  same  reasons  as  those  set  forth 
by  him  I  would  hold  that  a  contract  based  on  the  "  back 
fee  "system  is  opposed  to  public  policy  and  so  is  unlawful 
and  void.  In  my  opinion  when  a  counsel,  be  he  barrister 
or  advocate  of  the  Court  or  pleader  or  mnkhtar,  gets  up 
to  address  a  Court,  he  should  have  no  inducements  to 
zealous  performance  of  his  task  other  than  his  desire  that 
justice  be  done,  his  solicitude  for  a  client  who  is  trusting 
him,  his  desire  to  preserve  his  own  self-respect  and  the 
natural  instinct  of  every  good  man  to  do  his  duty  to  the  best 
of  his  ability. 

I  wish  also  to  say  that  I  agree  with  my  brother    Robertson 
that  a  "  back  fee  "  contract  or   arrangement   is   a   speculative 
or   gambling   transaction  ;   and   to   my    mind   this    view    much 
strengthens      the    conclusion     that     the     transaction     is     an 
unlawful  one.     The  "  back  fee  "  is  not  special  remuneration  for! 
peculiar  exertions  or   unusual  efforts   on  behalf   of   the   client  tj 
it  is  special  remuneration   in  the  event  of  suocegs— a  very  dif- 
ferent thing.    An  advocate  may  prosecute  a  case  with  exceptional 
zeal   and   diligence  and  yet  lose    both     case   and  "  back   fee."| 
Equally  he  may  deil  with  the  case  in  a   perfunctory  manner  andl 
yet  gain  the  extra  remuneration. 
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I  have  always  deplored  the  prevalence    of    the  "  back  fee 
system,  aud  I  am  eflad   this  Ojart  ha,^    ajw   aa   opportaaity   to 
denounce  it. 

Rattigan,  J.— I  have  had  the  advantage  of  reading  the  ^th  Jany.  1907. 
opinions  of  the  learned  Chief  Judge  and  my  brother  Robertson, 
and  I  find  myself  so  entirely  in  accord  with  the  views  of 
the  latter  that  I  might  content  myself  with  simply  expressing 
my  concurrence  with  him.  The  question  involved,  however, 
is  one  of  importance,  and  we  are  differing  from  a  previous 
Full  Bench  ruling  ;  under  the  circumstances,  and  in  view  of 
the  fact  that  I,  as  a  Judge,  am  impelled  to  condemn  a  system 
which  as  a  member  of  the  Bar  I  in  common  with  my  professional 
brothers,  daily  practised,  I  feel  it  incumbent  upon  me  to 
explain  the  grounds  upon  which  1  agree  with  my  brother  in 
his  conclusions.  This  explanation  is,  I  think,  all  the  more 
necessary  as  Mr.  Sheo  Narain,  in  his  able  address  as  amiens 
cume,  made  it  one  of  his  arguments  in  support  of  the  propriety 
of  the  "  back  fee  "  system  that  it  had  been  practised,  without 
demur,  by  members,  past  and  present,  of  the  Punjab  Bar. 
The  learned  pleader  very  naturally  and  properly  laid  stress 
upon  this  argument  and  contended  that  a  practice  which  had 
been  adopted  by  such  learned  counsel  as  Sir  Meredyth 
Plowden,  the  late  Sir  W.  H.  Rattigan,  the  late  Mr.  Spitta 
and  the  late  Mr.  Justice  Rivaz  as  well  as  by  other  past 
and  present  members  of  the  Bar  could  not  well  be  stigmatised 
as  either  per  se  improper  or  contrary  to  the  traditions  of 
the  profession.  This  argument  has  unquestionable  force,  and 
I,  for  onf^,  agree  with  the  learned  pleader  that  it  is  impossible 
to  characterise  as  inherently  improper  or  disgraceful  a  practice 
which  has  been  followed  by  all  members  of  the  Bar  for  many 
•  years.  I  refuse  to  believe  that  the  practice  would  have  been 
tolerated  at  all  by  the  profession  to  which  I  have  the 
honour  to  belong,  had  it  been  regarded  by  the  members  of 
that  profession  as  inherently  disgraceful.  But  I  think  I  am 
right  in  saying  that  the  practice,  though  tolerated  and  adopt- 
ed, has  never  met  with  the  approval  of  the  Bar  as  a 
whole.  On  the  contrary,  I  have  good  reason  for  saying  that 
the  more  prominent  members  of  the  Bar,  at  all  events,  have 
throughout  strongly  disapproved  the  system  and  have  practised 
it  against  their  own  inclinations  solely  because  it  had  been 
judicially  declared  by  the  Full  Bench  of  this  Court  to  be 
legitimate.  In  face  of  this  declaration,  and  the  system  being 
one  which  cannot  reasonably  be  said  to  be  either  "  morally 
"  disgraceful  or  open  to  any  obvious  moral  censure,"  it   would 
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have  been  alike  impertinent  and  impracticable  for  individual 
members  of  the  Bar  to  condemn  it,  impertinent,  becaase  an  in- 
dividaal  who  attempt,3i  to  condemn  it  would  have  clearly 
hena  wanting  in  respect  t)  this  Court  which  had  after  fall 
consideration  recog  s  d  th?  praofcl-je  asvalii  and  legitimate  ; 
impracticable,  because  under  sach  circumstances  even  leading 
members  of  the  Bar  would  have  foand  it  exceedingly  diflacult 
to  maintain  their  professional  position  bad  they  refused  to 
adopt  a  system  which  (for  reasons  to  be  presently  given) 
finds  favour  with  a  large  class  of  the  litigant  public  in  this 
Province  and  which  the  rest  of  the  legal  profession  were 
at  perfect  liberty,  and  without  incurring  any  censure,  to 
practise.  I  do  not  think,  therefore,  that  this  argument, 
plausible  as  it  may  seem  at  first  sight,  has  any  real  force, 
or  that  we  must  assume  that  members  of  the  Bar  who 
have  hitherto  adopted  the  practice,  necessarily  approve  or 
have  approved  the  same.  The  real  question  is  whether  the 
system  of  "  baok  fee "  is  or  is  not  one  open  to  objection  on 
the  ground  of  public  policy,  and  upon  this  question  we  must 
obviously  give  our  decision  quite  irrespectively  of  the  fact 
that  the  system  has  been  actually  h\  vogue  for  years  past. 
It  may  well  be  that  many  legal  pracfcitioaors  who  personally 
had  strong  objections  to  the  system,  practised  it  nevertheless, 
and  as  there  is  nothing  per  se  disgraceful  in  it,  they  were, 
I  hold,  perfectly  justified  in  adopting  it.  Bat  it  does  not 
follow  that  because  persons  of  unimpeachable  character  have 
entered  into  agreement  for  contingent  remuneration,  these 
agreements  are  not  objectionable  as  opposed  to  the  policy  of 
the  law. 

The  learned  Chief  Judge  holds  that  agreements  between 
legal  practitioners  and  their  clients  whereby  the  remuneration 
of  the  former  is  made  contingent  upon  success  are  not 
illegal,  and  that  it  would  be  diflScuIt  to  assert  that  they 
are  contrary  to  public  policy.  As,  however,  the  tendency  of 
such  agreements  is  to  induce  practitioners  to  resort  to  improper 
means  in  order  to  win  their  cases,  the  learned  Chief  Judge 
considers  these  agreements  to  be  "  improper,"  and  proposes  that 
legal  practitioners  entering  into  tbem  hereafter  should  be 
considered  to  be  gailty  of  grossly  improper  conduct  in  the 
discharge  of  their  duties.  I  have  no  hesitation  in  agreeing 
that  contracts  of  this  kind  are  not  illegal,  but  while  agreeing 
with  the  Chief  Judge  in  the  result  I  regret  that  I  am 
nnable,  with  every  deference,  to  arrive  at  that  result  upon 
the  same   grounds.     On   the    contrary,  I    would   myself  hold 
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that  the  system  of  back  fees  is  to  be  reprobated,  not  because 
the  agreements  are  in  any  way  *'  improper "  in  the 
ordinary  sense  of  that  expression,  but  because  they  are  dis- 
tinctly opposed  to  public  policy. 

I  am  fully  cortcious  of  tlie  ircth  cf  the  dictvm  that 
'•public  policy  is  an  unruly  horse,"  and  I  admit  that  the 
Conrts  have  "  this  paramount  public  policy  to  consider,  that 
"  they  should  not  lightly  interfere  with  the  freedom  of  con- 
"  tract."  Nor  would  I  venture  save  for  weighty  reasons,  to 
extend  the  doctrine  of  public  policy  beyond  the  classes  of 
cases  already  covered  by  it  (Pollock's  "  Contract  Act,"  p.  1 10), 
But  the  words  of  Section  23  of  the  Indian  Contract 
Act  are  perfectly  clear  and  they  must  be  given  effect  to 
by  the  Court  which,  if  it  finds  that  an  agreement  upon  which 
it  has  to  adjudicate  is  one  of  which  the  object  or  consideration 
should  be  regarded  as  opposed  to  public  policy,  must  hold 
such  consideration  or  object  to  be  unlawful,  whether  or  not 
the  particular  case  with  which  it  is  dealing  comes  within  the 
category  of  cases  which  have  already  been  held  to  be 
covered  by  the  doctrine.  As  the  same  learned  author  re- 
marks, "there  is  no  department  of  the  law  in  which  the 
"  Conrts  have  exercised  larger  powers  of  restraining  indivi- 
"  dual  freedom  on  ground  of  general  utility,  and  it  is 
"  impossible  to  provide  in  terms  for  this  discretion  without 
"  laying  down  that  all  objects  are  unlawful  which  the  Court 
"  regards  as  immoral  or  opposed  to  public  policy.  The 
"  epithet  *  immoral  '  points,  in  legal  usage,  to  conduct  or 
"  purposes  which  the  State,  though  disapproving  them,  is 
'*  unable,  or  not  advised,  to  visit  with  direct  punishment.  Public 
'*  policy  points  to  political,  ecouomical  or  social  grounds  of 
"  objection  outside  the  common  topics  of  morality,  either 
"  to  an  act  being  done  or  to  a  promise  to  do  it  being 
"  enforced.  Agreements  or  other  acts  may  be  contrary  to 
*'  the  policy  of  the  law  without  being  morally  disgraceful 
"  or  exposed  to  any  obvious  moral  censure."  The  question 
before  us  for  determination  is  not,  however,  from  the  point 
of  view  of  public  policy,  a  novel  ore.  On  the  contrary,  it 
has  been  the  subject  of  Eunaeicus  decisions  cf  the  Coujts,  and 
in  England  especially  there  is  ample  authority  for  holding  that 
an  agreement  by  a  banister  or  a  Folicitcr  for  remureration 
contingent  upon  success  is  opposed  to  the  policy  of  the  law. 
My  brother  Robertson  has  referred  to  eeTeral  of  these  deci- 
sions, and  I  shall  pieFcntly  cite  bene  ether  but  before  prcceeding 
to    thnt    noif    f-f    iVift    tckp    T    ^  Viii.V    it,    rrlvifirb'p  to    diPrrKstV.e 
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question  in  the  abstract  and  to  explain  the  reasons 
why  I  venture  to  hold  that  agreements  of  this  kind 
are  abnoxious  to  the  doctrine  of  public  policy. 

As  already  remarked,  there  are  numerous  decisions  to 
the  effect  that  these  agreements  are  opposed  to  public  policy. 
There  are,  on  the  other  hand,  decisions  of  eminent  Judges 
to  the  contrary.  But  I  think  1  am  justified  in  saying 
that  in  almost  every  instance  where  the  system  of  contingent 
fees  for  professional  services  has  not  been  condemned,  the 
Court  has  been  at  paius  to  point  out  that  the  system  is 
such  that  it  might  easily  lead  to  grave  abuses,  and  that 
every  such  agreement  between  client  and  pleader  requires 
the  special  and  careful  scrutiny  of  the  Court.  If  this  be  the 
case,  and  if,  as  the  learned  Chief  Judge  remarks,  the 
tendency  of  such  agreements  is  to  induce  legal  practitioners 
to  resort  to  improper  means  in  order  to  win  cases,  and  I 
fear  that  it  would  be  impossible  to  deny  that  among  a 
certain  class  of  such  practitioners  these  agreements  do  have 
this  deplorable  tendency, — there  can,  I  think,  be  no  question 
that  it  is  most  impolitic  to  countenance  those  agreements. 
In  this  Province  there  is,  in  this  particular  respect,  no 
essential  difference  between  the  case  of  an  advocate,  a  pleader 
or  a  mukhtar,  for  quaod  the  conduct  of  the  case  entrusted 
tp  him,  each  of  these  members  of  the  legal  profession  stands 
practically  upon  the  same  footing,  and  if  the  agreement  for 
contingent  fees  when  made  by  an  advocate  is  contrary  to 
public .  policy,  it  is,  in  my  opinion,  equally  so  when  made 
by  a  pleader  or  a  mukhtar.  I  have  no  hesitation  in  conceding 
that  the  system  of "  back  fees  "  has  not  been  very  largely 
abused  in  the  past.  The  legal  profession  fortunately  consists  in 
the  main  of  honourable  gentlemen  who  would  disclaim  to 
take  advantage  of  a  system  which  enables  them,  if  they  so 
desire,  to  abuse  their  rights  and  privileges.  But  while 
admitting  this,  I  cannot  shut  my  eyes  to  the  fact  that  the 
system  does  lend  itself  to  abuses,  and  that  instances  of 
Buch  abuses  have  actually  occurred,  and  it  is  for  this  reason 
that  I  am  of  opinion  that  the  system  should  be  dis- 
couraged. 

In  this  connection  I  would  like  to  quote  a  few  passages 
from  the  judgment  in  the  cplebrated  case  oi  Kennedy  v. 
Brown    (^)    : — "We    are   aware,"   say  the  learned  Judges,  that 
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"  in  the  class  of  advocates,  as  in  every  other  numerous  class, 
"  there  will  be  bad  men  taking  the  wages  of  evil,  and 
**  therewith  also  for  the  most  part  the  early  blight  that 
"awaits  upon  the  servants  of  evil.  We  are  aware .  also  that 
"  there  will  be  many  men  of  ordinary  powers  performing 
"  ordinary  duties  without  praise  or  blame  ;  but  the  advocate 
"  entitled  to  permanent  success  must  unite  high  powers  of 
"  intellect  with  high  principles  of  duty.  His  faculties  and 
"  acquirements  are  tested  by  a  ceaseless  competition  proportionate 
"  to  the  prize  to  be  gained,  that  is,  wealth  and  power 
"  without,  and  active  exercise  for  the  best  gifts  of  mind 
"  within.  He  is  trusted  with  interest  and  privileges  and 
"  powers,  almost  to  an  unlimited  degree.  His  client  must 
'•  trust  him  at  times  with  fortune  and  character  and  life.  The 
"  law  entrusts  him  with  privilege  in  respect  of  liberty  of 
"  speech  which  is  in  practice  bounded  only  by  his  own  sense 
"  of  duty,  and  he  may  have  to  speak  upon  subjects  concerning 
'*  the  deepest  interests  of  social  life  and  the  innermost  feelings 
"  of  the  human  soul.  The  law  also  trusts  him  with  a  power 
"  of  insisting  on  answers  to  the  most  painful  questionings,  and 
''  this  power  again  is  in  practice  only  controlled  by  his  own 
**  view  of  the  interests  of  truth.  It  is  of  the  last  importance 
"  that  the  sense  of  dnty  should  be  in  active  energy,  proportioned 
"  to  the  magnitude  of  these  interests."  It  was  in  consideration 
of  these  grounds  that  the  Jearned  Judges  held  that  an 
advocate  should  be  held  to  be  incapable  of  contracting  for 
hire,  and  they  added  that  "if  the  law  were  to  allow  the 
"  advocate  to  make  a  contract  of  hiring  and  service,  it  might 
•'  be  that  his  mind  would  be  lowered  and  that  his  performance 
"  woald  be  guided  by  the  words  of  his  contract  rather  than 
"  by  principles  of  dnty  ;  that  words  sold  and  delivered  ac- 
"  cording  to  contract  for  the  purpose  of  earning  hire,  would 
"  fail  of  creating  sympathy  and  persuasion  in  proportion  as 
"  they  were  suggestive  of  efFrontry  and  selfishness  ;  and  that 
"  the  standard  of  duty  thronghout  the  whole  class  of  advocates 
*•  might  be  degraded.  It  may  also  well  be  that  if  contracts 
"  for  him  could  be  made  by  advocates,  an  interest  in 
"  litigation  might  be  created  contrary  to  the  policy  of  the 
"  law  against  maintenance  ;  and  the  rights  of  attorneys  might 
"  be  materially  sacrificed,  and  their  duties  be  imperfectly 
"  performed  by  unscrupulous  advocates,  nnd  these  evils,  and 
"  others  that  may  be  suggested,  would  be  unredeemed  by  a 
"  single  benefit  that  we  nan  perceive"  As  a  member  of 
the  Bar,  I  rejoice  to  think  that  this  high  standard  of  the 
rights    and   duties  of   hamsters   who   are    advooates    nf  fhia 
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Court  has  been  recognised  by.Jhe  Full  Bench  in  Orey  v. 
Biwan  Lachman  Das  (^).  And  if  a  barrister  is  for  such  reasons 
incapacitated  from  contracting  for  the  ordinary  remuneration 
for  his  services,  he  is,  I  ventuie  to  think,  a /or^jon,  debarred 
from  contracting  for  fees  coiilirgent  upon  his  eucrefpful 
conduct  of  the  case  entrusted  to  him.  A  pleader  can,  doubt- 
less, under  the  law  of  this  country,  contract  for  rtmurerai ion 
for  professional  services.  But  even  in  his  case,  and  having 
regard  to  the  nature  of  his  duties  which  in  this  Province  so 
clearly  resemble  the  duties  of  the  advocates  are  we  justified 
in  going  beyond  the  strict  letter  of  the  law  and  giving  our 
sanction  to  a  system  which  must  necessarily  give  him  an 
extraneous  interest  in  the  litigation  in  which  the  part  which 
he  takes  should  be  merely  that  of  the  expert  lawyer,  whose 
sole  aim  and  object  is  to  do  everything  in  his  power,  as  an 
advocate  or  pleader,  'to  see  that  his  client's  rafe  ip  put  with  all 
legitimate  force  before  the  Court  which  hrs  to  ftdjndicnte  upon 
the  claim  of  the  parties  ? 

These  are  general  observations,  but  they  are,  in  my 
opinion,  worthy  of  couHideration  when  dealing  with  the  question 
specifically  before  us,  and  they  should,  I  think,  turn  the 
scale  if  there  be^^any  doubt  as  to  the  expediency  of  recognising 
agreements  for  contingent  fees.  And  that  there  is  ?ach  doubt  is 
beyond  question. 

In  the  leading  case  of  Beechey  v.  Faiz  Muhammad  (*), 
Plowden,  .].,  remarked  :  "I  am  quite  willing  to  admit,  after 
"  all  has  been  said,  that  the  advantages  and  disadvantages 
"  of  such  a  rule  are  somewhat  evenly  balnnced,  and  that  it  is 
*'  a  question  of  nicety  whether  such  agreements  should  or 
*'  should  not  be  declared  to  be  opposed,  in  the  Court's 
"  judgment,  to  public  policy."  The  learned  Judge  was,  however, 
"  of  opinion  that  the  system  (of  back  fees)  was  calculated 
"  to  secure  to  him  "  (the  client)  "  from  his  pleader  a  degree 
"  of  zeal  and  diligence,  of  attention  and  promptitude  in  cocduct- 
"  ing  his  case  in  excess  of  that  which  would  otherwise  be  devoted 

"  to  it A  native  client,"  the   learned 

Judge  added,  "  rarely  thoroughly  satisfied  with  any  terms 
'*  arranged  between  himself  and  his  pleader  unless  by  those 
"  terms  the  pleader  has  a  solid  interest  in  success."  In 
other  words,  the  system  is  to  be  maintained  despite  its 
dubious  character  because  the  client  cannot,  or  thinks  he 
cannot,   expect  of   his   pleader  such   zeal   and    promptitude   as 
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the  pleader  would  devote  to  the  case   if  he  had    '  *  a  solid  interest 
"  ia  sasoen  "     AqI  jit,   in   a  later    ptssa-^e  of  the   30.113  juig- 
min^,   it   ii  ad  nirtai   that   it  is  "anldsirabla   ti     recognise    as 
"valid   an   agroetmnt   of   thi^   kind   when    it  gives  the  ^pleader 
'■  a   pecuniary    interest    in    saccoss."     With    all   dae    deference, 
I  confess  I   am   anabla    to   distinguish  between  "  a  solid  interest 
"  io   au^ii'ss"     which    apparantly    is      unobj actionable,      and     a 
"  peauniary   interest  in   success"    which    it     is     undesirable    to 
rocignise.     Sj  far   as   tho    "  b\ck    fee  "    system    is   concerned, 
the  solid  interest   which    the     pleader     (or     advocate)    has    in 
the  success   of   the   case   must,   ex   hypjthisi,     be   a    pecuniary 
interest,    and   it  is     because     1     strongly     hold     to  the    view 
that   agLVic3mmt3    which    giv9    a    leg^al    practitioner    a   "  solid 
or "  pecuniary"  interest  in    litigation   are   fraught    with   possi- 
bilities    of   abuse,     that   I    am   impelled     to    regard   them    as 
opposed    to  public   policy.     As   the   learned  Chief   Judge    well 
remarks,    ''  they  tend   to   induce   legal    practitioners    to  resort 
"  to  improper  means   in   order   to   win   their   cases  ;  they   are, 
"  indeed,   the   result  (po   it   is     said)  of    a  profound     and    well 
"  founded     belief     of    the   client   that    his   case    will   be    more 
"  zealously      prosecnted      if     there     is     an      inducement      in 
"  prospect     to      an    extraordinary     degree     of      assiduity     in 
"  conducting  it."     Further,   there  can    be  little   doubt,  I  think, 
that  to  the    practice    of  accepting  remuneration  contingent  upon 
success   is  duo  a  graat  deal  of  the  purely    sp-icuUtivo    litigation 
with   which    the  Courts  of   this  Province  are  as  well  acquainted 
as  are   the    Courts   elsewhere   in  Britishlndia.     "  Gambling    in 
"  litigation    and   what   are  called    in  England  maintenance  and 
"  champerty,"  remarked    Edge,    C.  J.  in  Chunin    Kaur   v.    Fup 
Singh    (^),  '*  are   unfortunately  only  too  common  in    this    coun- 
_"try."     In   the  Punjab  at    the  present  day    the  abuses  to  which 
Phear,    J,,   referred   in    Grose   v.   Amirfamayi   Bast    {^),    at    p. 
12,    13,   very    largely    prevail.     "  In     every     Court  of     Civil 
"Justice,"    the   learned  Judge   observed,    "throughout    Bengal 
••  speculative     traffic     in     law   proceedings     has    assumed    the 
"  dimensions  and  respectability   of  a    regular  trade.     A   large 
"class  in   the  community  fattens  and   grows  rich  on  the  spoils 
**of  needy   suitors.     Litigation    is     promoted    and   maintained 
**  without   reference    to    the   wishes  or  interests  of  the  nominal 
parties.     As   often  as  not  in  cases  where  proprietary  interests 
"  are   in   contest,    the   names    on  the    records  represent  puppets 
••  which    move  at    the    bidding   of    persons-  who  are  in   no  way 
"  before    the  Court.     The   proceedings    are   carried   on  not    to 
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*  "  adjust  the    rights     of   Hoitors   seeking    equity    and    justice, 

"but  in  order  that  coatiugencies  may  be  determined  according 
"  to  which  the  successful  player  in  a  great  game  of  speculation 
"  will  draw  the  stakes.  I  feel  it  impossible  to  exaggerate  the 
"  magnitude  <i  the  evil  ....  1  am  afraid  that  there 
"  are  vakeels  of  these  Coarts  who  make  ase  of  the  opportunities 
"  a£Eorded  to  them  by  their  position  of  buying  up  and  maintaining 
"  pending  suits,  and  1  am  sure  that  there  are  attorneys  whose 
"  regard  for  the  interests  of  their  clients  is  deadened  by 
"  familiarity  with  dealings  of  a  cbampertous  character." 

It  is  of  course  settled  law  in  this  country  (see  Bam 
Goomar  Goondoo  v.  Ghundar  Canto  Mooherjee  (^),  at  page  257)  that 
agreements  of  a  champertous  character  are  not  necessarily  void, 
but,  as  their  Lordships  of  the  Privy  Council  point  out  in  the 
case  cited,  such  agreements  have  to  be  carefully  watched 
and  when  they  are  made  for  improper  objects,  as  for  the 
purpose  of  gambling  in  litigation  or  of  injuring  and  opposing 
others  by  abetting  and  encouraging  unrighteous  suits,  effect 
ought  not  to  be  given  to  them.  Now  it  seems  to  me  that 
agreements  between  pleader  and  clients  for  lemuneration 
contingent  upon  success  partake  very  largely  of  champerty. 
They  are  not  necessarily  champertous  in  all  csFes,  but  in 
a  large  number,  perhaps  in  the  majority,  of  cases  they  are 
so,  and  whenever  they  have  been  judicially  recognised  as 
valid,  the  Courts  have  almost  invariably  added  the  caution 
that  they  should  be  closely  scrutinized  as  they  tend  to 
many  abuses  and  are  open  to  many  objections.  To  these 
cases  I  shall  presently  refer  but,  before  doing  so,  I  would 
add  that  experience  shows  that  in  this  Provirce  litigation 
of  entirely  unnecessary  and  harassing  nature  is  not  seldom 
fomented  by  a  class  of  legal  practitioners  who  are  content 
to  accept  remuneration  for  their  labours  only  in  the  event  of 
their  client's  success. 

Now  let  me  torn  to  observations  from  time  to  time 
made  by  learned  Judges  both  in  this  country  and  elsewhere 
with  respect  to  this  class  of  agreement?.  1  think  it  is  no 
exaggeration  to  say  that  in  almost  every  instance  where 
effect  has  been  given  to  such  agreements,  it  has  been  con- 
ceded that  the  system  of  contingent  remuneration,  though 
not  illegal,  is  open  to  abuse,  and  needs  the  diligent  supervision 
of  the  Courts.  In  the  Full  Bench  case  of  this  Court,  Beechey 
V.  Faiz  Muhammad  C^),  it  is   obvious  that  the  learned   Judges 
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arrived   at   their    conclusions     with    hesitation.     Plowden   J.'i 
observations   have   already   been     referred    to  by   me   in   this 
connection,  and  I    would   only   add     that   the   rale   which  the 
learned     judge    was   prepared    to     assent    to   was   "  merely  a 
"  negative   rule,   namely    that    an    agreement   between   pleader 
"  and  client   regarding  the     remuneration   of  the   former  for 
"  his   professioral    Fervices    is   net   void  as  opposed   to   public 
•'  policy,   merely     because  it  contains     a     stipulation  that  the 
'*  pleader   is    to  be    paid    an  additioiial   f-nm    by  the    client  on 
"  condition  of   his    eonductiug    the  case  to  a  successful  issue." 
Snch    an   agreement    the  learned   judge  holds    to  be   prima  facie 
lawful,    but   he    at   once    points    out   that   it    is     so    subject    to 
the   qualifications    that    it    is   a   fair   and    eqoitable  one,    not 
extortionpte  or  unconpciorable  ;  not  of  a  gambling  or  speculative 
character;    not   open    to   sach    objections    as   would    invalidate 
the   agreement   if  made   by   a    private    person  advancing  funds 
to     maintain     litigation  ;   not    made    for   the    purpose    of   pro- 
moting unrighteous  litigation  ;  and,  firally,  "  that  the  particular 
"  issue   or    event   on   which    the   right    to  the  future    payment 
'  "  is  contingent   is   not   of    such    a    nature    that     it     would   be 
•*  improper    to  permit   the   pleader  to  have  a  pecuniary  interest 
"  in    bringing  that   event  about."     With  all  deference  I  confess 
that   a   rule  which  has  to  be  hedged  in  with    snch  qualifications 
and    restrictions  appears  to   me  to   be   one   which    the    Courts, 
with    their   necessarily  limited    powers   of   supervision  over  the 
relationship    that   exists  between    pleader  and  client,  should  not 
be  called    upon   to  adopt.     Smyth,  J.,   in    the    same  case   while 
acceptinjj    this   *'  negative  rule    "  as  so   qualified,     added,   *'  I 
"  can    readily    conceive   that   when    the   agreement   is   of   that 
class  "    (izz.,    an   agreement  for  remuneration    contingent  on 
success)     "  there    may     be     superadded    circumstances   which 
"  would    often  in     particular     cases     make     it    void    as    being 
•'opposed    to   public   policy."     "It   does    not     seem     to   me," 
"  continued   the     learned    Judge,   '*  possible   to   lay   down    any 
"useful    general    rule   as  to   the   class  of   circumstances   which 
"would  have  this  effect.     The   question    must  be  decided  in  each 
"case  on  its   own    peculiar   circumstances.     But   subject  to  the 
"qualifications  and  safeguards    which    Mr.  Justice  Plowden    has 
'•  been  careful  to  specify,  I    am   prepared  to  cor  cur  with    him  in 
"the   general   rule,   as   far   as    it  goes,  which    he  proposes   to 
"lay  down  in  regard   to  agreements  between   pleaders  and  their 
"clients   for   the  remuneration  of   the  former  for   their   profes- 
"sional    services.     Such    agreements   should    be   scrutinized  by 
**the    Courts  with    peculiar    care      and     dieallowed    without 
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"  hesitation   whenever   they    appear  to    be   unconscionable    or 
"  inequitable  or  opposed  to  public  policy." 

In  Nathoo  Lai  v.  Badri  Parshad  (i),  the  High  Court  referring 
to  agreements  of  the  kind  now  under  consideration,  lemarked : 
"  By  snch  a  bargain  the  pleader  acquires  a  direct  interest 
*'  to  carry  on  the  litigation  to  the  uttermost  extent,  by  every 
"  means  and  influence  in  his  power,  and  this  renders  it  the 
"more  incumbent  oii  the  Court  to  watch  closely  the  tgrms  of 
"  such  arrangements." 

In  SMv  Earn    Bari  v.  Arjan    (*),    Wastropp,    C.   J.,   and 

Birdwood,  J.,  held  that  the    agreement  then   in    suit  (called  an 

inamcMtM)  between  a  pleader  and  his  client  was  not  illegal,  but 

they  added:  "  Although  we   cannot    designate  the   remuneration 

"  as  extortionate,   yet   we   regard  it   as  high, and    we  feel 

'*  no  disposition  to  encourage  agreements    which  give  to  pleaders 
"  a  personal  interest  in  the  litigation  of  their  clients." 

The  back  fee  system  as  practised  in  this  Province  is  prac- 
tically unknown  in  other  parts  of  this  country,  but  a  very 
similar  system  prevails  in  the  United  States  of  America,  and 
it  is  interesting  and  instructive  to  see  in  what  light  such  ngree- 
ments  between  clients  and  attorneys  are  regarded  by  the 
Courts  and  profession  of  those  States.  The  Colorado  Bar  Asso- 
ciation adopted  a  "  Code  of  Legal  Ethics  "  for  the  guidance  of 
its  members,  and  among  the  rules  laid  down  in  this  Code,  I  find 
that  Rule  50  provides  that  "  Contingent  fees  may  be  contracted 
"  for  ;  hut  they  lead  to  many  abuses  and  certain  compensation  is 
"  to  be  preferred,"  (Chicago  Legal  News,  November  lOth,  1906, 
page  110).  ^ 

An  exactly  similar  rule  has  been  adopted  by  the  Alabama 
State  Bar  Association,  {Eohbins'  "  American  Advocacy" 
Appendix,  joage  268).  Presumably  the  various  other  Bar  Asso- 
ciations in  the  United  States  have  adopted  the  same  rule.  But 
be  this  as  it  may,  there  can  be  no  doubt  that  in  the  United 
States  such  agreements  between  client  and  attorney,  though 
legalised,  are  subjected  to  close  scrutiny.  The  learned  author 
above-mentioned  deals  at  some  length  with  tl  is  subject,  and  in 
pai.-a.  167  of  his  work  makes  the  following  observations  :— "  At 
"  a  time  when  the  honour  of  the  profession  of  the  law  was  more 
"  prominent  than  its  business  aspect,  the  practice  of  taking  con- 
"  tingent  fees   was  frowned   upon,   and   placed  the  offender  in 

~  (1)  1.  N.  W.  P.,  1.  (2)  I.  L.  B.,  5  Bom.,  267 
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"  a    lower     aud    more  diahouoarnble     strata     of   practitioners. 

"Grradaally,  however,  the  jastice  and  necessity  of  such  contracts 

"  in  certain  iusfcanees  have  been  generally    recognised,    although 

*'  Courts   and  laymen  seem   to   still  view  them   with   sugpicion. 

"The     con'iugenfc    fee    is    purely    a    wild     growth;    it    knows 

neither   fules    nor    limitations.     There    is   neither     definiteness 

"nor     certainty    aboat    it.       'If    you     lose,     I     get     nothing; 

"  '  if  you  win,  you  get  nothing  ',  was  the  well-known  definition  of 

"  a  certain   lawyer    who    waa    asked     by    a   client    to   explain 

"  the  meaning  of  the    word.     While  there   is  some    exaggeration 

"  about  this   definition,   it   sufficiently   expresses    the   idea  that 

"  the  attorney's  compensation  in  this  class  of  cases  is  not    based  • 

"  oa  any  cinaideration  of  the    real  value  of  the  services  of    the 

"  attorney  to  his  client,  but  is  rather  a  joint   speculation    where 

"  one  puts   in   his    claim    and  the   other  his    services,    with    an 

"agreement  to  share  in  the  result  at  a  certain  ratio.?     We  have 

"  no  intention   at  this  time    to  enter   into   the   question    of   the 

"  validity  of   agreements  for  contingent   compensation,    nor    to 

"  discuss  the  circumstances    under  which   they   may  be  said   to 

''  become  champertous.     It   is   suffifiient   to    say    that   the   rule 

"  sustained  by   the   great    weight   of    American    authority  is  to 

"  the  effect  that   a  contract  between  the  attorney  and  his   client 

"  for  a  contingent  fee    is  not   necessarily   invalid.     All    the    law 

"  will   do  in  such  cases  is  to  scrutinize  the  transaction  and   see 

"  that  it  is  fair,    and  that  no  unfair  advantage  has    been   taken 

"  either  of  the  necessities  or  the  ignorance  of  the  client." 

In  Irt/ncfe  V.  Lynde  {Sew  Jersey  Court  of  Errors  and  Appeals^ 
Lawyers'  Annotated  Reports,'  Vol.  58,  page  476)  Pitney^  J., 
observed  : 

"  The  late  Chief  Justice  Brashy,  in  an  opinion  holding 
"  that  because  of  the  non-adoption  in  this  State  of  the  law 
"  of  Ohamparty  and  Maintetianoe,  a  contract  between  attor- 
"  ney  and  client  proportionate  to  the  amount  of  the  recovery  was 
"  not  necessarily  void,  at  the  same  time  said  :  *  Sach  contracts 
'"  will  be  inspected  with  jealous  vigilance  by  the  Courts  on 
"  *  account  of  the  delicacy  of  the  relationship  of  the  parties  to 
'"  them,  and  the  most  transparent  candor  and  good  faith  is 
"  '  required  on  the  part  of  the  attorney  in  these  dealings  with 
"  '  his  client.  '  " 

To  a  similar  effect  is  the  judgment  of  the  Arkansas  Supreme 

,  .   Court  in    Davis    v.     Wehher   {Lawyer's    Annotated    Reports,   Vol. 

[     45,  at  page  198),    where   the  Court  remarked,  "  Such  contracts 

''  however,  should  be  characterized  by  the  utmost  good  faith  on 
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"the  part  of  the  attorney  towards  his  client,  bjcause  of  the 
"  confidence  reposed  in  him.  The  Coarts  will  scrutinize  such 
"  contracts  cljsely  to  see  that  the  abermnia  fides  lias  been 
"  preserved." 

In  Elmon  v.  Johnson  {Lawyers  Annotated  Reports,  Vol. 
21,  at  page  369),  iVIagrader,  J.,  speakiupf  with  reference  to  agree- 
ments between  attorney  and  client  for  contingent  fees,  said-. 
•*  No  single  circumstance  has  done  more  to  debase  the  practice 
"of  law  in  the  popular  estimation,  and  even  to  lower  the  lofty 
"  standard  of  professional  ethics  and  self-respect  among  mem- 
*'  bers  of  the  legal  profession  itself  in  large  portions  of  our 
"country  than  the  nature  of  the  transactions,  often  in  the 
"  highest  degree  champertous,  between  attorney  and  client  which 
**  are  permitted  and  have  received  judicial  sanction.  It  sorae-J 
"  times  would  seem  that  the  fiduciary  relation  and  the  oppor- 
"tanity  for  undue  influence,  instead  of  being  the  grounds 
"  for  invalidating  such  agreements,  are  practically  regarded 
"  rather  as  their  excuse  and  justification. " 

In  Johnson  v.  Van  Wayek  (District  of  Galumhia  Court 
of  Ajypmls,  Lawers*  Annotated  Eeports,  Vol.  41,  page  526),  the 
Court  held  that  "  the  recognized  relations  of  attorney  and 
"  client  have  resulted  in  the  complete  recognition  of  tho  legality 
"of  contingent  fees."  They  added,  however,  that  "  unnecessary  . 
"and  speculative  litigation,  the  promotion  of  inexcusable 
"  strife,  the  vexation  of  landholders  and  the  laying  of  embar- 
"  goes  upon  the  free  alienation  of  their  holders  are  as  pernicious 
"now  88  they  ever  were  and  as  needful  of  redress.  Contracts 
"which  tend  to  promote  these  evils  are  as  much  opposed  to  the 
"  said  public  policy  as  they  ever  were,  and  therefore  ought 
"  not  to  beenforced." 

The  Supreme  Court  of  the  United  States  in  Taylor  v. 
Bemiss  {United  States  Supreme  Court  Reports,  Lawyer  s  Edition, 
Vol.  23  at  pages  64,  65)  held  that  a  contract  by  an  attorney 
for  prosecuticg  a  claim  against  the  United  States  is  not  void, 
because  the  amount  of  the  compensation  to  be  given  to  the 
attorney  is  made  contingent  upon  success.  The  learned  Judges 
added:  "  This  does  not,  however,  remove  the  suspicion  which 
"  naturally  attaches  to  such  contracts." 

With  reference  to  these  extracts  I  think  I  am  justified  in 
saying  that  even  in  those  cases  where  contingent  fees  have  been 
recognised  as  valid,  the  Courts  have  been  at  trouble  to  point 
out  that  the  practice  is  one  which  requires  careful  scrutiny. 
No  doubt  in   many  of   the   cases   cited   the   reason  given    for 
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sach  sapervisioa  has  been  thai  agreements  of  the  kind,  being 
between  client  and  attorney,  every  care  is  to  be  taken  to  see  that 
they  are  not  of  an  extortionate  and  anconscionable  character. 
This  is  nndoubtedly  one  reason,  and,  a  very  strong  one,  why 
sach  agreements  should  be  olnsely  scrutinized  and  discouraged. 
But  it  is  not,  I  think,  the  only  reason,  aad  I  endorse  the  views 
of  Magruder,  J.,  (above  quoted)  that  the  system  of  contingent 
fees  tends  to  "  debase  the  practice  of  law  in  popular  estimation." 
And  I  would  go  farther  and  say  that  it  has  also  an  obvious 
tendency  to  promote  speculative  and  unrighteous  litigation  and 
to  induce  certain  members  of  the  legal  profession  to  resort 
to  illegitimate  or  impropar  means  in  order  to  win  their  cases 
and  so  obtain  for  themselves  remuneration  when,  if  the  case 
was  lost,  they  would  receive  either  no  remuneration  at  all  or 
(in  some  cases)  but  a  very  insignificant  fee.  It  is  admitted 
that  the  system  of  "  back  fees  "  is  not  one  advantageous  to  the 
legal  profession  generally,  and  that  that  profession  would  prefer 
to  receive  certain  remuneration.  Why  then  I  would  ask, 
should  we  give  our  sanction  to  a  praccica  which  admittedly 
is  open  to  grave  abuse  and  can  be  justified  only  on  the  assump- 
tion, highly  derogatory  to  the  honour  of  a  most  honourable 
profession,  that  the  pleader  will  not  conduct  his  client's  case 
with  due  assiduity  unless  he  lias  a  "  solid  "  oi  "  pecuniary  " 
interest  in  the  ■success  of  his  client's  cause  ?  Surely  it  is  no 
sufficient  justification  for  a  judicial  recognition  of  the  practice 
that  the  ignorant  litigant  erroneously  supposes  that  his  pleader 
will  not  conduct  his  case  properly  unless  he  has  himself  a 
personal  interest  in  the  result  H  Further,  is  it  in  accord  with 
the  interests  of  the  public  that  judicial  sanction  should  be 
accorded  to  agreements  which,  for  one  reason  or  another,  are 
of  such  a  peculiar  nature  that  the  Courts  must  be  ever 
vigilant  to  closely  scrutinize  them?  Is  it  not  a  sufficient 
condemnation  of  such  agreements  that  such  scrutiny  on  the 
part  of  the   Courts    is  invariably  insisted  apon  ? 

It  is  said  that  these  agreements  do  not  necessarily  partake  of 
the  nature  of  champerty.    I  quite  admit  this .    But  it  would  at  the 
same  time  be  idle  to  deny  that  in  very  many  instances,  I    might 
say  in  the  majority  of  instaaces,  they  are   in    the   highest   degree 
ohampertous.     Can   it,   for   example,     be     seriously    contended 
that  if  a  pleader  agrees  in  view    of  his  client's  present  inability 
to  pay  a  larger  fee,  to  conduct  a  case  for  the  recovery   of  money 
or  other  property  for  a  fee  of  (say)  Rs.  50  to  be  paid  in  advance, 
but  stipulates  for  a  farther  fee   of  (say)  Rs.  500  in    the  event  of 
his  client's  3acc:ss,  the  pleader  has   not    a  direct   and   very   solid 
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interest  in  the  issue  of  the  proceedings  ?  There  are,  of  course, 
cases  in  which  no  saoh  coasiderabioa  can  arise.  For  example, 
a  pleader  may  stipulate  for  a  fee  oontingonfc  upon  the  acquittal 
of  his  client  in  respect  of  a  criminal  charge.  But  in  almost 
every  case  of  this  kind  there  is  an  illegitimate  inducement 
to  the  pleader  to  resort  to  esrery  means,  fair  or  unfair,  to 
secure  a  successful  verdict,  and  I  am  at  one  with  the  learned 
Chief  Judge  in  holding  that  it  is  not  right  that  any  such 
inducement   should  be  permitted. 

tJpou  prinoiple,  then,  and  quite  apart  from  authority,  I 
would  hold  that  an  agreement  between  pleader  and  client 
whereby  the  former  is  to  ba  r^raanerated,  either  in  part  or  in 
whole,  ooutiogeatly  up oa  the  succa^s  of  his  client  in  the 
case,  is  opposed  to  public  policy.  Such  agreements  are  not 
to  the  advantage  of  the  Bir;  o\  the  ont-.rary,  tha  mijority 
of  legal  practitioners  disapprove  them.  They  are,  on  the  other 
hand,  open  to  many  grave  objections  and  must  at  all  times 
be  carefully  scrutinized  by  the  Oourbs.  And,  apparently,  the 
sole  ground  upon  which  any  plausible  justifi.5atioa  for  their 
non-condemnatiou  can  be  based  is  the  plea  that  the  ignorant 
litigant  believes  that  his  case  will  not  be  conducted  with  such 
zeal  and  such  vigour  as  it  would  if  his  pleader  had  some  pecu- 
niary induce  U'^nb  depjadetit  on  fche  result.  Personally  I  regard 
any  such  phx  as  iu  th3  highest  degree  derog^ttjry  to  the  mem- 
bers of  the  Bar,  and  I  feel  sure  that  the  latter,  as  a  body, 
share  mj  opinion. 

I  turn  now  to  the  authorities  in  support  of  the  view 
which  upon  principle  commends  itself  to  my  judgraeut.  And 
here  I  would  repeat  that,  quoad  this  question,  there  does  not 
appear  to  me  to  be  ^luy  essential  distinction  between  the  case  of 
a  barrister,  a  pleader  or  a  muhhtar,  and  that  the  only  point 
involved  is  whether  an  agreement  of  the  kind  under  consider- 
ation is  lawful  or  otherwise,  it  being  a  matter  of  no  moment 
whether  one  of  the  parties  to  the  particular  agreement  was 
an  advocate,  a  pleader  or  a  muhhtar. 

In  Morris  v.  Uunt  (^),  it  was  laid  down  that  "  the  emolu- 
"  ments  of  counsel  are  not  to  depend  upon  the  event  of  the 
"caase  but  to  be  equally  the  same  whether  the  event  be  suc- 
*'  cessf ul  or  unsuccessful :  they  are  to  be  paid  before  hand, 
"  because  they  are  not  to  be  left  to  the  chance  whether  they 
*•  shall  ultimately  get  their  fees  or  not  :  it  is  for  the  purpose  of 


(1)  1  Chit.,  544. 
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"  piomoting  the  hononr  and  integrity  of  the  Bar  that  it  is 
"  expected  that  their  fees  should  be  paid  at  the  time  when 
"  their  briefs  are  delivered." 

In  England  a  very  similar  rnlo  prevails  with  regard  to 
policitors'  fees,  Section  11  of  the  Attorneys  and  Solicitors'  Act, 
1870  (38  anc  34  Viet.,  C.  28)  provides  that  "  Nothing  in  this 
"  Act  contained  shall  be  construed  to  give  validity  to  any  pur- 
"  chase  by  a  solicitor  of  the  interest,  or  any  part  of  the  interest, 
"of  his  client  in  any  suit,  action  or  other  contentious  pro- 
"  ceeding  to  be  brought  or  maintained,  or  to  give  validity  to 
"  any  agreement  by  which  a  solicitor  retaind  or  employed  to 
"  prosecute  any  suit  or  action  stipulates  for  payment  only  in 
"the  event  of  success  in  sach  suit,  action  or  proceeding." 

This  section  cane  before  the  Master  of  the  Rolls  (Jesset, 
M.  R.)  for  consideration  in  Ee  Attorneys  and  Solicitors'  Act, 
1870  (*).  In  that  case  there  was  an  agreement  between  clients 
and  solicitors  whereby  it  was  agreed  that  in  the  event  of  the 
solicitors  succeeding  in  recovering  certain  property  for  their 
clients  they  should  receive  10  per  cent,  on  the  value  of  the 
property.  The  Master  of  the  Rolls  held  that  the  agreement 
was  "  pure  champerty "  as  it  gave  to  the  Solicitors,  in  the 
event  of  success,  what  was  eqaivalent  to  a  tenth  part  of  the 
propeity  to  be  recovered  :  (see  also  per  Hawkins,  J.,  at  p.  900.—- 
Alabaster  v.  Harness  (^). 

Tabram  \.  Borne  {^),  is  a  carious  case,  but  to  some  extent 
in  point.  It  was  there  held  that  "  it  is  a  good  defence  to  an 
"  action  on  an  attorney's  bill  that  he  urdertook  to  perform  the 
"  business  on  the  principle  of  '  No  case,  no  pay.' "  The  learned 
reporter  adds  the  following  note:  "  This  case  is  given  because 
"  it  appears  by  inference  at  least  to  negative  the  presumption 
"  which  had  long  obtained  in  the  profession  that  an  action  by 
"  an  attorney  for  the  amonnt  of  his  bill  could  not  be  answered 
"  by  proof  that  he  had  undertaken  his  client's  case  upon  the 
"  contract  '  No  case,  no  pay  '  ;  although  it  was  always  understood 
"that  he  was  in  such  a  case  liable  to  the  animadversion  and 
"  punishment  of  the  Court." 

In  Eaile  v.  Eopucod  (*),  it  was  held  that  "a  contract 
"  between  attorney  and  client  that  the  attorney  shall  advance 
"  money  for  carrying  on  a  law  suit  to  recov-er  possession 
"  of  an  estate,  and  that  the  client  shall,  if  the 
"  suit   be   successful,   pay    the  attorney,   over  and   above     his 

(1)  L.  E.,  1  Ch.  P.,  573.  (»)  6  L.  J,,  K.  b.  (0.  8.)  24. 
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"  legal  costs  and  charges,  a  sum  according  to  the  benefit 
"  to  the  client  from  possession  of  the  estate,  is  void  on  the 
"ground  of  maintenance." 

In  delivering  the  Judgment  of  the  Court,  Ear le,  C.  J.,  re- 
marked :  "If  the  contract  had  been  that  the  plaintiff  was 
"as  attorney  in  the  suit  to  advance  m-^ney  for  the  prosecution 
"of  the  suit  and  the  defendant  was  to  give  him  a  portion  of 
"  the  property  to  be  recovered,  it  would  have  been  a  contract 
"  directly  in  violation  of  the  k.w  of  maintenance  ;  the  contract 
"  as  stated  in  this  declaration  is  that  the  defendant  was  to 
"  pay  the  plaintiff,  over  and  above  all  legal  charges  incurred,  a 
"sura  of,  money  according  to  the  interest  and  benefit  to  the 
"('efendant  from  the  possession  of  the  property  in  the  event 
"of  the  suit  being  successful  and  the  defendant  obtaining 
"  possession  ;  that  contract  seems  to  me  to  fall  precisely  within 
"  the  same  principle  and  to  be  void  upon  the  same  ground.  The 
"  only  distinction  between  the  two  cases  is  that  the  plaintiff 
"here  has  the  personal  security  of  the  defendant,  but  if 
"  the  latter  is  a  solvent  man  and  the  plaintiff  were  allowed  to 
••  recover  in  this  action,  he  would  in  effect  obtain  a  share  of 
"  the  property  by  following  his  judgment  to  execution,"  (cf. 
also  Prince  Y.  Beathi  ('). 

My  brother  Robertson  has  dealt  in  detail  with  the  authori- 
ties in  Achamparamhath  Gheria  Kunhammn  v.  William 
Sydenhan  Ganty  C^),  Moung  Htoon  Oung  (^),  In  the  matter  of 
an  Advocate  of  the  Calcutta  High  Court  (*),  In  re  :  hhandara  (^), 
and  Beechey  v.  Ghulam  Ghaus  f*),  and  I  need  not  therefore 
say  more  regarding  them  than  that  they  strongly  support  the 
view  that  agreements  between  clients  and  pleaders  for  remu- 
neration contingent  upon  success  are  opposed  to  the  policy 
of  the  law.  Prnctically  these  latter  cases  and  the  English  cases 
above-mentioned  are,  with  the  exception  of  the  Full  Bench 
ruling  in  Beechey  v.  Faiz  Muhammd  ('),  and  the  American  de- 
cisions above-mentioned,  the  only  direct  authorities  upon  this 
question.  With  the  American  authorities  and  the  Full  Bench 
ruling  I  have  already  dealt  and  I  can  only  repeat  that  though 
tie  actual  decisions  were  to  a  contrary  effect,  the  dicta 
of  the  learned  judges  who  decided  these  cases  seem  to  me 
to  justify  the  conclusions  at  which,  both  upon  principle  and  the 
weight  of  authority,  I  have  arrived. 


(»)  32  L.  .;.,  Oh.  {N.  S.N  734.  (')  4  Cal.,  W.  N..  Civ. 

(»)  I.  L.  R.,  ///,  Mod.,  138.  (»)  3  Bom.,  L.  R.,  102. 

(*)  21  W.  B..  297.  C)  26  P.  B.,  1874. 

(»)  5  P.  H.,  1878,  F.B. 
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In  conclnsion  I  would  repeat  that  these  agreements  are  to 
be  condemned  tot  because  they  aie  naluraily  objectionable 
but  because  tliey  are  such  that  the  piobabilities  of  evils  and 
abuses  lesnlting  from  their  encouiagement  are  veiy  , strong. 
There  is,  I  consider,  noihing  morally  disgraceful  in  such  agree- 
meats.  On  the  contrary  I  can  conceive  of  cases  in  which  a 
pleader    might  well    feel  justified  in  accepting   remuneration  on  ^ 

those  terms.     He    would,  for  example,  surely  merit  no    censure  * 

if  in  order  to  secuie  justice  ho  agreed  to  give  his  professional 
services  to  a  needy  -client  with  a  just  claim  upon  condition 
that  if  the  claim  were  established  and  the  client  thereby  come 
into  funds,  adequate  remuneration  was  to  be  awarded  to  him. 
But  while  conceding  all  this,  I  am  still  of  opinion  that  the 
probabilities  of  abuses  and  evils  are  so  great  that  it  is  in  the 
interests  of  the  community  at  large  that  these  agreements 
should  be  prohibited  absolutely  and  without  reference  to 
circumstances. 

I  would  therefore  answer  this  reference  in  the  negative. 

Chitty,  J.— The  question  before  the  Full  Bench  is,  I  under-  j^^  Bear.  IQOfi 
stand,  whether  it  is  legal  or  proper  for  a  legal  practitioner 
to  make  his  remuneration  in  any  case  contingent  on  the 
successful  result  of  that  case  :  in  other  words,  can  the  "  back 
fee  system"  as  prevailing  in  this  Province  be  regarded  as 
legal  or  proper  by  the  Courts.  The  Full  Bench  ruling  of 
this  Court  (Beechey  v.  Faiz  Muhammad  (^)  is  now  after  28 
years  under  review.  It  was  then  laid  down  that  an  agreement 
between  a  pleader  and  client  regarding  the  remuneration  of 
the  former  which  stipulates  for  payment  to  him  of  a  sum 
down  and  a  further  sum  conditional  upon  success  is  not  by 
reason  merely  of  such  stipulation  void  as  being  opposed  to 
public  policy.  That  rule  was  enunciated  by  Sir  M.  Plowden 
subject  to  certain  qualifications  which  it  is  not  necessary 
to   refer   to   here. 

I  have  had  the  advantage  of  reading  the  judgments  of 
the  Chief  Judge  and  Mr.  Justice  Kobertson  in  this  case. 
Both  agree  in  deprecating  the  "back  fee"  system  and 
characterising  it  as  impioper.  Robertson,  J.,  has  goue  further 
and  regards  it  as  unlawful  as  being  opposed  to  public 
poligy.  In  this  latter  opinion  I  entirely  concur,  and  I  do 
not  propose  to  add  much  to  the  exhaustive  judgment  which 
he   has    pronounced.     I  will,  however,   shortly    state   my    view 


(1)  6  P.  R.,  1878,  F.  B. 


3^6  CIVIL  JUDGMENTS— No.  61.  [  Rbcobd 


of  the  qaestion.  It.  has  been  pointed  out  that  it  must  be 
considered  (a)  with  regard  to  barrister8-at-law  and  (b)  -with 
regard  to  pleaders.  I  n  nst  coi  fess  tl  at  11  prictiple  I  opn 
see  no  reason  for  distinguishing  in  this  particular  matter 
those  two  biJiEches  of  the  prcfessicn.  It  is  only  in  the  capacity 
of  advocate  for  a  client  that  the  question  of  remaneration  contin- 
gent on  euccesf- a)  if  es,  aid  in  thit;  lesftct  both  baiiitter  aid 
pleader  f-tand  on  the  same  tocting.  What  is  right  or  wrong  for 
the  one  must  be  right  or  wrong  for  the  other.  There  is,  however, 
a  technical  distinction  which  might  be  drawn.  The  case  of  the 
barristei  canrct,  ftrictly  sjeakiiig,  be  determined  by  reference  to 
the  law  of  contract,  inasmuch  as  he  is  regarded  as  incapable 
of  contracting  in  the  matter  of  his  fees — Grey  v.  Lachman  Das  (^  ). 
The  pleader  on  the  other  hand  is  competent  to  contract 
for  his  remuneration,  and  to  his  agreement  the  provisions 
of  the  Contract  Act  ceitaiiily  apply.  &'o  far  as  the  barrister 
is  concerned  there  cannot  in  my  opinion  be  any  doubt.  For 
him  the  practice  in  vogue  is  wholly  indefensible.  It  is 
opposed  to  the  well  established  "  traditions  of  the  Bar,  and 
dirfctly"  contravenes  the  cardinal  principles  which  regulate 
his  relation  w'th  his  client.  This  is  most  clearly  demonstrated 
by  the  remarks  of  Bayley  and  Beet,  JJ.,  in  the  case  of 
Morris  v.  Eunt  (^),  which  was  cited  by  Mr.  Grey,  and  it  is 
unnecessary  to  do  more  than  refer  to  them.  Can  then  a 
practice  which  is  not  permissible  in  the  case  of  a  barrister 
be  legal  and  so  presumably  permissible  in  the  case  of  a 
pleader  ?  In  other  words,  can  the  Court  regard  it  as  not  opposed 
"  to  public  policy  ?  "  "  Public  policy "  in  this  connection 
must  be  taken  to  be  that  policy  which  legulates  the  relation 
of  the  legal  profession  on  the  one  hand  and  the  litigating 
public  on  the  other.  Section  23  of  the  Contract  Act  provides 
that   the    consideration  "  or   object  of   an    agieement   is   lawful 

unless" not,     tt    is   but,    "tJie     Court     regards     it     as 

opposed  to  public  policy."  It  is  therefore  left  to  the  Court 
to  determine  in  each  case  whether  the  object  of  the  agreement 
is  opposed  to  public  policy.  No  doubt  the  Conrts  have  of 
late  years  been  averse  to  stigmatising  as  opposed  to  public 
policy,  and  go  avoiding  agreements  which  are  in  themselves 
in  other  respects  unobjectionable.  The  term  "  public  policy" 
must  not  be  used  in  too  comprehensive  a  manner.  But  here, 
it  appears  to  me,  we  are  enunciating  no  new  principle. 
The  Courts  on  this  question  have  never  wavered.  So  far 
as   counsel   in    England  are   concerned,   there   can    (as  I    have 

(')  51  P.  B.,  1895.  (2)  1  Chit.  544. 
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stated)  be  no  donbfc  whatever.  The  Courts,  whenever  the 
matter  has  come  before  them,  have  consistently  set  their 
face  against  anj  such  arrangement  between  a  counsel  and 
his  client.  It  is  worthy  of  notice  that  the  Legislature  in 
England,  while  granting  to  Solicitors  the  greatest  freedom 
in  contracting  with  clients  for  their  remuneration  has  expressly 
prohibited  agreemout.^  of  tbo  nature  now  under  consideration. 
Section  11  of  the  Solicitors  tlemaneration  A-ot,  1870,  provides  : 
•*  Nothing  in  this  Act  contained  shall  be  construed  to  give 
"  validity  to  any  agreement  by  which  a  solicitor  retained 
"  or  employed  to  prosecute  any  suit  or  action  stipulates 
"  for  payment  only  in  the  event  of  success  in  such  suit, 
"  action  or  proceeding."  Coming  to  this  country  we  find  that 
the  High  Courts  have  uniformly  adopted  the  same  view.  The 
oases  have  been  cited  at  length  by  Mr.  Justice  Robertson 
and  I  need  not  again  refer  to  them  in  detail.  No  doubt 
most  of  them  are  eases  in  wliich  the  conduct  of  advocates 
was  concerned,  but  the  expressions  of  opinion  are  not  confined 
to  that  branch  of  the  profession.  Pleaders  are  more  than 
once  included.  The  only  authority  that  supports  the 
countrary  view  is  the  Full  Bench  Ruling  of  this  Court  in 
Beechey  v.  Faiz  Muhammad  (^).  The  onclu'^ion  at  which 
Sir  M.  Plowden  arrived  in  that  case  was  not  reached  without 
some  doubt.  He  admitted  that  the  question  was  one  on 
which  there  might  well  be  two  opiniono.  So  far  as  the 
client  was  concerned  he  saw  nothing  contrary  to  public 
policy  in  an  agreement  making  the  pleader's  remuneration 
contingent,  in  whole  or  in  part,  upon  success.  He  did  however 
recognise  the  dangers  which  would  arise  if  such  an  agreement 
were  permissible  to  the  pleader.  He  thought  that  these  dangers 
might  be  averted  first  by  the  fact  that  no  man  can  become 
a  pleader  who  has  not  produced  a  certificate  of  good  character, 
and  secondly  by  the  fact  that  it  will  not  pay  a  man  in 
the  long  run  to  act  improperly  or  be  dishonest.  I  must 
confess  with  all  respect  for  the  learned  Judge  that  this 
reasoning  does  not  corara^nd  itself  to  me,  nor  has  the 
experience  of  late  years  altogether  justified  his  expeotations 
if  the  effect  of  such  agreements  is  to  pat  temptations  in 
the  way  of  legal  practitioners,  -that  itself  goes  to  show  that 
it  is  contrary  to  public  policy  to  recognise  such  agreements. 
The  section  of  the  Solioitors'  Remuneration  Act  to  which  I 
have  referred  was  not  before  the  Full  Bench  in  1878,  and 
the     various   authorities   cited    to   ui  are   also   of   subsequent 
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dates.     Possibly   if   the   learned  Judges  had  the  question  before 
them    with    the   same  materials   far  decisioQ    as  now   available, 
their    views    mi^ht     have  been    different.     However    that   may 
be,   in    my   opinion    that  judgment    cannot   now   be  supported. 

In    conclusion    I    would   say     that  I   am  unable   to   draw 
a   distinction    batween  agreements  of  thi.^  nature  bai  ng  imp  m  per 
and   their  being     unlawful.     If   they    are   improper,     if     legal 
practitioners    making   them   are   to   be   regarded    as     guilty   ©f 
professional     misconduct,   then    I   think   that   it     follows    as   a 
matter  of  coarse   that   the  Court  must  regard  such   a^i-eenints 
as  opposed   to  public    policy,   and  so   by   virtue   of  Section  23 
of     the    Contract  Act  unlawful.     I     would,  therefore,   answer 
the   question    before    ns   in    the  negative. 

13*^  Feb.  1907.  Lal  Chand,  J. — I    am   pvrficnlarly   fortunate  in  having  the 

advantage  of  the  opinions  recorded  by  my  learned  colleagues 
but  unfortunately  labour  under  a  heavy  disadvantage  of  being 
unable  to  express  my  entire  and  implicit  concurrence  with 
their  views. 

With  the  exception  of  the  Hon'ble  Mr.  Justice  Chatterji, 
who  has  not  yet  written  his  note,  my  learned  colleagues  have 
concurred  in  condemning  the  practice  of  back  fee  on  one  ground 
or  another. 

It  is  therefore  of  no  real  practical  use  to  record  a  dissentient 
note  particularly  when  pressed,  as  I  am,  by  the  weight  and 
importance  of  the  concurrent  opinions  of  so  many  of  my  learned 
colleagues.  But  the  question  under  consideration  is  of  a  peculiar 
and  general  importance,  and  possibly  it  is  not  undesirable 
that  I  should  express  my  views  on  a  matter  of  which  I 
have  had  a  considerable  experience  as  a  member  of  the 
Bar,  and  wliioh  I  have  practised  myself  for  over  twenty 
years.  I  have  therefore  decided,  thoagh  with  considerable 
hesitation  and  difBlenie  under  tha  circumstances,  to  expres 
at  some  length  my  views  on  the  question  under  refer- 
ence. 

Looking  at  the  question  in  the  abstract,  the  back  fee  no 
doubt  is  a  fee  payable  contingent  on  success,  but  I  am  not 
aware,  at  least  so  far  as  appalUtj  praotice  is  concerned,  that 
the  bick  fde  is  )fr. 3a  ratnraed  diract  to  the  ramev  lender. 
So  far  a?  I  k:a)vv,  a-id  m/  exp3ri9a33  is  mostly  lirnited  to 
appellate  practice,  the  mouey  lender  is  very  rarely  if  at  all 
a  party  to  the  payment  of  the  back  fee.  As  regards  the 
amount  it   may  occasionally  be  disproportionate  to  the  advance 
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or   total  amonnt  of  fee  as  was  foand  to  be   the   case   in  Thakar 
Bag  V.  Beechey  (^).     Bat  such  disproportions  are   very  rare   and 
the   nsnal   proportion   in    a  very  considerable  maprity  of  cases 
consists  of  payment  in  equal    half    shares.     It   may  further  be 
mentioned  that   although   part  payment  in   advance   and   part 
on   success   forms  the   or'^inary   mode   of   payment     of  fees   in 
this   Province,    it    is   not   the  exclusive   method,   and   instances 
occur  off  and    on   where  the   whole    fee    is   paid  in  advance  as 
what  is   termed  a   hilmukta   fee.     Such    then    is  the    back   fee 
practice,  which    we  are   asked   to  condemn   as  immoral,  unlaw- 
ful    and     illegal.     With  all   due   respect     for  the    opinions  of 
my   learned  colleagues   I   feel  unable   to   agree  that    the  mode 
of  part    payment  as   back   fee  has   had   or   has  a   demoralising 
influence   on  the  legal  practitioners  of  tbis  Prorince.     I   do    not 
mean  for    a  moment  that    back  fee   may   not   occasionally   in 
a  few  cases  act  as  an  incentive  for  a  morezealon?  or  even  over- 
zealous  prosecution  of  the  suit  or  appeal.     But  I  entirely  endorse 
what    was    stated  in    argument    by    Pandit    Sheo    Narain    that 
a   desire   to   retain   back    fee   no    way   influences  the  proper   or 
improper   conduct    of   the    case  by  far   the   largest  majority   of 
the  legal  practitioners  in  the  Province. 

It  is  a  factor  ignored  almost  universally,  and,  as  pointed 
out  in  argument,  no  case  has  hitherto  been  discovered  where 
misconduct  could  be  attributed  to  a  desire  to  retain  the 
back  fee.  The  question  of  professional  misconduct  depends 
entirely  in  my  opinion  upon  the  personal  character  of  the 
practitioners  unaffected  by  the  manner  of  payment  of  fees,  and 
this  remark  applies  not  only  to  the  legal  profession  but  to 
every  other  profession.  Some  feel  inclined  to  denounce  the 
legal  profession  itself  as  being  open  to  a  variety  of  temptations, 
and  a  sort  of  support  is  rendered  to  this  view  by  the  cir- 
cumstance that  the  profession  in  its  origin  was  intended  to 
be  honorary  though  now  it  is  so  only  by  a  misnomer.  Bnt  I 
find  no  ground  or  reason  for  holding  that  the  morality  of  the 
legal  practitioners  as  a  body  has  been  adversely  affected  or 
is  likely  to  be  so  affected  by  arranging  to  receive  the  fee 
partly  in  advance  and  partly  on  success.  The  back  fee 
system  is  not  in  vo^ue  in  other  provinces,  and  yet  there  is 
no  ground  for  maintaining  that  a  larger  number  of  instances 
of  misconduct  have  occurred  in  this  Province  than  elsewhere. 
I  can  safely  affirm  that  to  say  the  least  there  is  absolutely 
no    ground     for  making    an   unfavourable    comparison   of    the 
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memberfl   of   the  legal  profession  in  this  Province  with  others 
in   the   sister   Provinces,    I    therefore  find  considerable  difficulty 
in    agreeing   with  my   learned   colleagues     that    the    system   of 
back   fee   with    all   its  subtle   influences     has    affected  or   has 
tended    to  affect   adversely  the    morals  of  the  legal  practitioners 
in  this    Province.     T   am    strongly   confirmed    in   this  view  by 
the  circumstance  that  several  eminent  members  of  the   Blnglish 
Bar     have     for     a     long    time     practised   the   system    without 
feeling  or  raising   any  objections   against    the  practice.     I    am 
not  aware   that  prior   to  a    few  years     the    system   was   ever 
regarded   as   objectionable    by  any  member    of  the    Bar,   and    I 
cannot     persuade      myself      to     believe     that     if     it    were    so 
regarded   at  least  by   the   leaders   of   the  Bar  they  would  have 
allowed     the    system     to     prevail   or    would    have  adopted    it 
themselves    in    practice.     These   gentlemen    moreover    by  their 
extensive      practice    were     in     constant     contact    with    others 
including    practitioners     in     the    mufassil    and     if   it  were   so 
injurious   in    its   effects     as,     now   it  is    depicted    to    be,    it    is 
highly   improbable  that   they    would   have   toleiated    it  to  exist 
or  prevail   at  least     without   entering   a  strong   protest.     The 
truth   seems  to   be  that   the   practice  was  not  felt  to  be   either 
derogatory    or  demoralising,    and    not    being    illegal   as  held  in 
Beechey  v.  Faiz  Muhammal  (*),  and    now    held  by   the  Hon'blo 
Chief   Judge,   it   was   encouraged  by   example   and    continued 
in     practice     as     a     method    fonnd    to     be  well    suited   to    the 
comparatively   poor    circumstances   of   the    Province.     By  this 
mode   of     payment    the   client    pays   generally     less    than    the 
regular   fee   if  he    loses   and   he   is     only     too  glad   to   make 
up    the   balance   in   case  he    wins    his   suit     or   appeal.     Is    it 
then    opposed    to   public  policy  ?     The  term  public  policy  is  not 
defined   by   the    Contract   Act,  and    it  appears  to   me  for  very 
good  reasons,   as    it  is   incapable  by  its    shifty  nature  of  bearing 
a  rigid  definition.    Public  policy  would  vary  in  different  countries 
according  to   its    own     peculiar   conditions    and    circumstances. 
What    might    be  true     public    policy    in   England   need    not 
invariably  be    so  in    India.     There    are   no    doubt   certain  high 
ideals   which   ought   to   compose   public    policy   everywhere   in 
a  limited  sense    but  every    necessary  ingredient  of  public  policy 
need   not   be  uniform   everywhere.     There  is  ample  jn.-itificatioo 
for   thi^    view   if  I  am  right  in  thinking  that  the  circumstances, 
economic   and  otherwise   of  each    country,    do    enter   in   deter- 
mining    what     i^   or   ought    to  b3   its   public    policy    for    the 
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purpose  of  the  Contract  Law.  So  far,  however,  as  may  be 
possible,  the  public  policy  ought  ic  It  fxtc',  tithh  erd  net 
changeable.  The  following  quotation  from  the  Principles  of 
Contract  by  Pollock,  page  294,  fully  bears  out  this  view. 
"  The  view  here  put  forward  that  there  is  really  nothing  in 
"  the  case  to  warrant  the  invention  of  new  heads  of  public  policy 
"  seems  to  be  borne  out  by  the  following  lemaiks  of  the  Master 
"  of  the   Rolls  :— 

"  It  must  not  be  forgotten  that  you  are  not  to  extend 
"  arbitrarily  those  rules  which  say  that  a  given  contract 
"  is  void  as  being  against  public  policy  because  if  there  is 
"  one  thing  which  more  than  another  public  policy  requires 
"  it  is  that  men  of  full  ago  and  competent  understanding 
"  shall  have  the  utmost  liberty  of  contracting,  and  that  these 
"  contracts  when  entered  into  freely  and  voluntarily  shall  be  held 
"  sacred  and  shall  be  enforced  bj  Courts  of  Justice.  Therefore 
*'  yon  have  this  paramount  public  policy  to  consider  that 
"  you  are  not  legally  to  interfere  with  the  freedom  of  oon- 
"  tract." 

It  is  thus  clear  that  very  strong  and  cogent  reasons  ought 
to  be  shown  for  holding  that  the  back  fee  system  is  opposed 
to  public  policy,  when  it  was  not  held  to  be  so  by  a  Full 
Bench  judgment  in  1878,  and  has  since  prevailed  for  the 
last  thirty  years  and  before,  under  circumstances  already 
alluded  to.  If  it  has  resulted  or  tended  to  result  in  degrading 
and  disgracing  the  profession  and  its  members  who  have 
practised  it,  it  ought  to  be  condemned  unhesitatingly  as  opposed 
to  publio  policy  in  order  to  safeguard  the  future.  But 
it  is  hardly  sound  and  reasonable  to  condemn 
the  system  now  for  the  first  time  on  mere  a  priori  con- 
siderations and  hold  that  it  has  a  tendency  to  degrade  and 
is      therefore    objectionable. 

The  evidence  to  support  the  view  that  the  practice  has 
tended  to  degrade  the  professina,  is  altogether  wanting  in 
my  opinion,  and  it  is  remarkable  that  when  the  question 
came  up  for  decision  a  few  years  before  the  practice  waa 
supported  by  an  elaborate  memorial  presented  by  the  Bar 
Assosiation  as  a  body,  including  both  sections  of  the  Bar. 
There  is  absolutely  no  reason  for  condemning  the  system  as 
Champertous.  I  am  in  perfect  accord  with  the  Hon'blH  Chief 
Judge  that  stipulation  to  receive  a  share  in  the  result  of 
the  litigation  is  different  from  a  stipulation  to  be  paid  a 
fee   contineent     on    success.     The   authoriticB    thftr«fore   wher« 
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legal   practitioners   were   held  guilty  of   misconduct  for  having 

engaged  to  receive  a  share  out   of  the   funds   of   the    litigation 

in   lien  of    fees  are    wholly  inapplicable.     Thtre   is  no   element 

whatever  of  wager  in  the  transaction.     The  system  is  evidently 

suited    to    the   pecuniary  circumstances  of  a  considerable  portion 

of   the   suitors.     It  helps    them    even  if    they  have   to   borrow 

from  a  money-lender.     So  far  as  appellate  practice  is  concerned 

the   deposit   is    not    made   until    about  the    last    date  when  the 

appeal  is   finally    heard.     And  unfortunately,  or  fortunately,  the 

period   is     appreciably   long    specially   in    this   Court    between 

the   times    when  the   appeal   is    filed     and    it   comes    on   for   a 

final    hearing.     If  the   deposit   remains  with    the    money-lender 

as  is    stated    to  be    the   case    no   interest   is    paid    on  it  by  the 

litigant.     He   pays    comparatively    a   higher    fee  on  success  but 

such   payment     under    such    circumstances   is    never   regarded 

as   a   loss  or   a    burden.     From   the    litigant's    point    of     view 

therefore    the   system   is  not   opposed   to  public   policy  in  any 

sense   of  the   term.     For  the   legal  practitioners   it   ensures  a 

.  higher   emolument   in   certain   circumstances   and  may  possibly 

act   as   an  incentive  in  certain  cases  and  with  certain  individuals. 

But   there   is    no  reason    for    holding    that   as  a    whole  it  tends 

to  demoralise   the   legal   practitioners,  or   acts   as  a  temptation 

for    unnecessarily    prolonging   argument,    or   for    having    resort 

to     improper   or     unprofessional   practices    in  the   conduct   of 

cases.     In   my  opinion   by   far    the  more  powerful  and  effective 

motive     exists    in   a   desire    to   win  a    reputation    or   to   prove 

a   point     which    one   sincerely  believes     forms   the    true   aspect 

of    the  case.     The   system     therefore   does  not    appear    to    me 

to  be  opposed    to   public    policy. 

As  regards  the  legality  of  the  practice  otherwise,  my 
work  is  rendered  much  easier  by  the  pronouncement  of  the 
Hon'ble  Chief  Judge  that  the  practice  is  not  illegal  for  either 
section  of  the  Bar.  I  will  advert  later  on  to  the  distinction 
between  the  members  of  the  English  Bar,  enrolled  as 
advocates  in  this  country,  and  the  pleaders  whose  legal 
status  is  the  pure  creation  of  the  Indian  legislature.  Taking 
mp  at  first  the  case  of  the  latter,  who  in  fact  formed  the 
subject  matter  of  the  Pull  Bench  decision  in  Beechey  v. 
Faiz  Muhammad  (•),  the  question  to  my  mind  tarns  in  the  main 
npon  the  provisions  of  the  Legal  Practitioners  Act.  Chapter 
III  of  the  Act  deals  specially  with  pleaders  and  mukhtars. 
By  Section  6  power  is  given  to  the  High  Courts  to  frame 
rules     for     the    qualification    and   admission   of   pleaders,   and 
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sections   12     and   13     empower   the   High    Courts   to   suspend 
and    dismiss  pleaders  for  certain  specified  reasons.     The  question 
of   remuneration   of   pleaders    is   specially   provided  for    under 
Chapter  VI.    Section   27     empowers  the   High    Courts     to   fix 
and   regulate     the    fees   payable    by   any   party  ia    respect   of 
the   fees  of  his  adversary's  advocate,  pleader,  vakeel  or  mukhtar. 
But     Sections  28   to   30   control    exclusively     the   agreements 
made   by   pleader-^  and   mnkhtars  with  their   clients  respecting 
the   amount   and     manner   of  payment  for  the    whole   or  any 
-    part   of   any   past   or  future   services,   fees,   Ac,   in  respect  of 
.business   done     or     to   be     done.     It  is     provided     that    such 
agreement     shall  not   be     valid    unless   made   in     writing  and 
filed    in    Court  and   that     it   shall    not   be   enforced     in  Court 
if   it  is   not   found   to   be    fair     and     reasonable.     Section    SO 
excludes  any   claim  beyond   the  terras   of   the    agreement.     It 
is   thus  clear  that   the  whnle   subject   relating  to  the  admission 
and     remuneration     of     pleaders    is     dealt    with   exhaustively 
under    the  Act.     There   is    no    other    legal    proviaion    relating 
to   the    pleaders,    and     therefore    the   whole   question    of   th«ir 
rights,   duties   and    remuneration   is    to   be     determined    under 
the    Act,   which    in   fact   is    the  source   of    their   legal    status. 
The     Contract     Act    is   in    efEect     so    far    modified    that   it  is 
absolutely   essential    that   the  agreement   relating    to   fees  Bhall 
be  made   in    writing  subject  to  a  further  control  under  Sections 
29   and   30     as    regards   the   am  jont     which    may   be   reduced 
if  not  fair  aiid    reasonable.     It   was  in  fact  held  in  Haaari  Lai 
V.  Ttlok  Ghand  (^),  that   a   pleader  cannot    recover   fees    under 
an   oral   agreement.     But    as   regards   the  manner   of  payment 
for   the  whole   or    part   of    any  past  or    future   ft  es  the  parties 
are     apparently    left    at   perfect   liberty     to  contract   as  they 
choose.     A  provision   is   enacted    for  reducing    the  amount   if 
not    fair   and   reasonable     but   there  is     none  to  control     the 
manner   of     payment   for     the  whole   or  part   of    any   past  or 
fature  fees     except  that  tlie   agreement   shall    be    in    writing. 
There   is   no   question   in    the   present   case  that   the   back  fee 
system  is  not  legal  becpiuse  the  agreement  is  not  made  in  writing. 
Therefore  as   regards   the    manner  of    payment    by    back   fee 
the  practice   is   no    way    opposed  to   the  provisions  of  the  Act. 
On    the     other    hand,   while  there    is     express     provision     to 
control   the   amount   and    none   to   regulate  the    manner,  there 
if  obvious   reason  for  inferring   that   the   Legislature   did  not 
intend  to  interfere  with  the  manner  of  payment.     This  conclusion 
is   strongly  supported    by    the   significant    fact  that    the  Legal 
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Practitioners     Act     was     passied     soon     after    the    Fall  Bench 

decision     in      1878     legalisinpj   the   back   fee     practice.     There 

exists    every    reason    to   presume     that  the    judgment     in    the 

•Full    Bench  case    was   known    to    the   framers    of   the  Act,  aud 

I    am    fully    fortified    in     making     this     presumption     by   the 

equally     significant    fact  thah    the  safeguards   proposed    by  the 

Pull  Bench     jadgment  against   any    misuse  of  the  system  are 

actually   embodied     in    Sections    28   to   30    of  the   Act.     After 

admitting     that   the     advantages   and    disadvantages    of    back 

fee    were   equally    balanced,  and  that   it   is   a  question  of  nicety 

whether   such     agreement     should   or    should   not    be    declared 

to  be  opposed  to  public  policy,     Sir  Meredyth  Plowden  remarked 

as  follows  : — 

"  If  the  law  required  in  this  country,  as  I  think  it 
"  advantageously  might  do,  that  no  agreement  between  pleader 
"  and  client  for  remuneration  should  be  enforceable  by  action 
"  when  it  had  been  reduced  into  writing,  I  should  have  arrived, 
'*  with  even  less  hesitati(m,  at  the  opinion  which  I  now  hold. 
"  Further,  the   rule   I  am   prepared  to   assent   to   is    merely    a 

"  negative  rule,  namely,   that  the  agreement is    not   void  as 

"  opposed  to  public  policy  merely  because  it  contains  a 
"  stipulation  that  the  pleader  is  to  be  paid  an  additional 
"  sum  by  the  client  on  condition  of  his  conducting  the  case 
**  to  a  successfnl  issae.  Such  an  agreement  I  would  hold  to 
"  be  prima  facie  lawful,  but  subject  to  the  qualification 
"  that  the  bargain  is  a  fair  one  and  not  such 
"  as  it  would  be  inequitable  to  enforce,  i.  e.,  not  extortionate 
"  and  unconscionabl3,  that  it  is  not  of  a  gambling  or  speculative 
*'  character,  &c."  There  were  thus  two  main  suggestions 
proposed  as  safeguards  other  than  those  already  provided  for  in 
the  Contract  Act,  viz.,  that  the  agreement  should  be  in  writing, 
and  that  it  should  be  fair  and  reasonable  and  both  these 
suggestions  were  embodied  in  the  Legal  Practitioners  Act  in 
Sections  28  and  29.  Section  28  makes  it  incumbent  thnt  the 
agreement  shall  be  made  in  writing,  and  Section  29  requires 
that  the  agreement  shall  not  be  enforced  unless  it  is  proved  to 
be  fair  and  reasonable  leavinsr  the  manner  of  payment  otherwise 
nnoontrolled.  Uader  the  cirouaistanoes  I  am  justified  I  think 
in  presuming  that  the  view  propounded  in  the  Full  Bench 
judgment  of  1878  as  regards  back  fees  was  maintained  by 
the  Act,  otherwise  some  provision  would  have  been  entered  to 
neutralise  the  authority  of  the  decision  and  to  forbid  the  practice. 
It  is  trae  that  the  safe  guards  emboiied  in  Sections  28  to  30 
of  the  Legal  Practitioners   Act  are   not   applicable    to  vakeels. 


JUNB  1907.  ]  CIVIL  JUDGMENTS— No.  61,  385 

But  this  is  not  very  matnisl  as  the  practice  parcHored  by 
the  Fnll  Bench  judgment  is  not  f(  ui>d  to  pievail  in  Provinces 
under  the  jurisdiction  of  the  Chartered  High  Couite.  Moreover, 
it  is  quite  possible  to  imagine  that  the  Legislature  did  not  tliink 
it  necessary  rn  interfere  with  the  arrangement  as  to  fees  made 
by  advocates  and  vakeels.  There  is  no  danger  however  on  this 
account  so  far  as  our  Province  is  concerned,  for  a  vakfel  when 
enrolled  as  a  pleader  of  the  Chief  Court  loses  his  higher  sfatus, 
and  is  held  bound  according  to  the  authorities  of  this  Court  by 
the  provisions  of  the  Act  as  a  mere  pleader  of  the  Ipi  grade. 
He  is  bound  to  file  a  written  agreement  as  required  by  Section 
28  (if  the  Legal  Practitioners  Act,  otherwise  he  cannot  recover 
bis  fee  bj  suit — Madan  Gopal  v.  i^heo  Singh  hai  (*). 

Turning  to  tlie  case  Jaw,  it  is  unnecessary  for  me  to  refer  to 
judgments  quoted     and    commented     apon    in    Beechey  v.    Faiz 

;  Muhammad  (^).  The  cases  where  a  pleader  or  advocate  agreed 
to  share  in  the  subject  matter  of  litigation  in  lieu  of  fees  or 
funds  supplied  may  also  be  left  out  for  the  reasons  given  by  the 
Hon'ble  Chief  Judge  with  whom  I  so  far  concur.  An  agreement 
to  receive  a  certain  portion  of  the  fixed  fee  in  case  of  snccess 
appears  to  me  to  be  totally  different  from  showing  or  having 
an  interest  in  the  subject  matter  of  the  litigation.  This  is 
specially  evident  when  the  fi^e  is  fixed  for  conducting  a  criminal 
proceeding.     Eliminating    such    cases,    very  few    aro  left    which 

[I bear  directly  on  the  question  at  issue. 

(1)  Shivram  Hari  v.  Arjun  (*)  was  a  case  under  Act  I  of 
.1846.     The  agreement  called   Inam    Chitthi   was    filed    with    tbo 

Vahulat  numa.  It  was  held  that  the  Inam  Chitthi  was  evidently 
given  as  the  sole  intended  remuneration  for  the  professional 
services  of  the  pleader,  but  it  was  not  held  that  it  was  illegal  or 
unenforceable  under  the  provisions  of  Act  I  of  1846.  The  suit  in 
which  the  agreement  was  filed  involved  a  claim  for  Rs.  310  and 
khe  plaintiff  had  agreed  to  pay  Rs.  50  to  his  pleader  as  inam  on 
Bnccess.  It  was  held  to  be  high  though  not  an  extortionate 
amount  and  the  Judges  felt  no  disposition  to  encourage  agree- 
ments   which  gave  to  pleaders  a  personal    interest    in  litigation. 

(2)  Parshram  Vaman  v.  Hiraman  Fatu  (*)  is  a  case  in 
point.  In  that  case  the  suits  were  based  od  oral  and  written 
igreements  to  pay  certain  rewards  in  addition  to  the  usual  fees, 
jrovided  the  cases  were  decided  in  favour  of  the  parties  making 
(he  agreements.     The  previous  judgments   of  the  Bombay    High 


(»)  54  P.  R.,  1881.  (")  I.  L.  R.,  V,  Bom.,  258. 

(•)     5  P.  R.,  1878,  F.  B.  (*)  /.  L.  R.,  VIU,  Bom.,  413. 
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Oonrt,  inclndinp  Shivram  Bart  v.  Arjun,  already  allnded  to,  were 
referred  to  and  it  was  held  that  the  agietments  v\€ie  Dot  lUtgfil, 
and  the  Snhoidinate  Judge  was  direcffd  <o  decide  the  ^^itB 
according  to  their  particular  circumstances.  The  cat^e  was 
decided  nn(?er  Act  I  of  1846,  which  enacted  by 
Section  7  that  the  parties  'shall  be  at  liberty  to  settle 
with  plea dtis  by  private  agie(n:;enls  the  lemuneration  to  be 
paid  for  their  professional  services,  and  that  it  shall  not  be 
necepsary  to  specify  snch  agreement  in  the  Vakalat  nama.  It 
is  now  required  by  Act  XVIII  of  1879  that  Ihe  agreement  shall 
not  be  valid  unless  made  in  writing. 

{6)  Achamparambath  Gheria  Kunhammu  v.  William 
Sydenham  Oanty  (^),  was  a  case  of  a  barrister-at-law  who  had 
secuj  ed  an  agreement  stipulating  for  a  fee  to  be  paid  in  addition 
to  his  fee  as  a  present  in  case  the  suit  was  decreed  for  a  sum  in 
excess  of  Rs.  1,000.  It  was  held  that  as  a  barrister  the  defendant 
was  incompetent  to  make  any  agreement  for  his  fees.  As  a 
pleader  though  empowered  by  Act  I  of  1846  to  settle  beyond  the 
rule  prescribed  by  the  Regulation  XIV  of  1876  the  claim  would 
not  be  enforceable  as  inconsistent  with  a  circular  order  of  the 
Sudsr  Diwuni  Adalat  issued  on  3rd  August  1853. 

This  case  was  quoted  as  ai;  authority  by  the  Subordinate 
Judge  in  his  reference  in  Parshram  Vaman  v.  Hiraman  Fatu  ('), 
for  holding  the  agreements  to  be  unenforceable.  But  it  was 
evidently  not  followed  or  accepted  by  the  Judges  who  held  that 
the  agreements  were  enforceable  as  noted  already. 

(4)  The  facts  are  not  given  in  Jfoww^  Iftoo»  Aung  (^),  but 
it  was  apparently  a  case  of  sharing  in  the  subject  matter  of 
the  litigation. 

(6)  In  the  matter  of  an  Ar'vocote  of  the  Calcutta  Bigh  Court 
(*)  was  a  case  of  an  advocate  and  distinctly  a  case  where  the 
advocate  agreed  to  receive  part  of  the  compensation  to  be  allowed 
under  the  Land  Acquisition  Act  as  remuneration  for  his  profes- 
sional services.  In  one  case  the  agreement  was  to  receive 
half  the  compensation  allowed  above  Rs.  10,000,  and  in  the 
other  to  receive  one-half  of  the  amount  allowed  in  excess  of 
Rs.  40,000,  as  an  additional  fee.  The  case  was  decided  by  a  Full 
Bench  of  five  Judges,  and  it  was  observed  that  it  was  "  improper 
"  for  an  advocate  or  pleader  to  stipulate  with  his  client  to  share 
"  in  the  result  of  the  litigation."     The   advocate   admitted   that 


(')  J.  L.  R.,  Ill  Mad.,  138.  («)  21  W.  B.,277. 

(•)  I.  L.  R.,  Vlli  Bom.,  418.  (*)  *  Cal.  W.  N.,  Civ. 
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hia  condact  was  improper  but  pleaded  ignorance,  and  the  only 
question  for  decision  was  one  of  puniBlment.  Having  regaid  to 
the  Ectnal  facts  of  tte  caee  it  appears  to  me  that  sharing  in  the 
result  of  the  litigation  meant  in  this  case  sharing-  in  the 
subject  matter  of  the  litigation,  and  not  that  it  was  improper 
to  receive  a  portion  of  the  fee  agreed  upon  contingent  on  success 
in  the  case. 

(6).  In  re  Bhandara  (i),  was  a  case  of  gross  professional 
misconduct  on  the  part  of  an  advocate  who  was  charged  with 
forcing  his  client  into  an  agreement  to  give  him  a  large  fee, 
Rs.  10,000,  by  holding  out  to  him  a  threat  of  appearing  on  the 
other  side.  He  was  also  charged  with  showing  (after  his  engage- 
ment) the  other  party  to  the  claim  a  way  to  escape  payment.  The 
case  was  tried  by  a  Full  Bench  of  three  Judges  who  held  that  the 
accused  was  guilty  of  gross  professional  misconduct,  and  directed 
his  name  to  be  removed  from  the  rolls  of  the  Court.  The  follow- 
ing observation  occurs  at  the  end  of  the  judgment,  and  was  relied 
upon  in  argument  in  the  present  case. 

"  I  have  not  hitherto  travelled  beyond  the  limits  of  the 
*'  promulgated  charges,  but  I  should  not  have  it  thought  that 
*'  my  silence  in  reference  to  other  matters  appearing  on  the 
"  papers  before  us  indicates  approval.  The  conditions  and 
*'  exigencies  of  a  Mufassil  business  may  justify  procedure  on 
"  the  part  of  an  advocate  which  would  receive  no  counte- 
"  nance  in  the  Presidency  town  but  (to  allude  to  one  matter 
"  the  papers  disclose)  I  consider  that  for  an  advocate  of 
"  this  Court  to  stipulate  for  or  receive  a  remuneration 
"  proportioned  to  the  results  of  the  litigation  or  a  claim, 
*'  whether  in  the  form  of  a  share  in  the  subject  matter,  a 
"  percentage  or  otherwise,  is  highly  reprehensible,  &c."  It  is 
clear  that  the  observation  in  the  first  place  is  particnlarly 
restricted  to  advocates,  and  moreover  the  obvious  reference 
is  to  cases  where  a  share  in  the  subject  matter  of  the 
litigation  is  stipulated  for  whether  by  fixing  proportion,  per- 
centage or  otherwise.  This  decision  does  not  even  purport 
to  differ  from  thB  view  held  by  the  same  High  Court  in 
larshram  v.  Vaman  Hiraman  Fatu  {')  where  agreement  by 
pleaders  to  receive  certain  fees  contingent  on  success  were 
held   to   be   legal   and  enforceable. 

(7).  There  is  one  A-llahabad  case  (Nathoo  Lai  v.  Badri  Par- 
thad  (•)    which  is  quoted  by  Hon'ble  Mr.  Justice  Rattigan  and  is 
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alsio  referrpd  to  in  Beechey  v.  Faiz  Muhammad  (').  Aocordinpf  to 
the  agreernent  a  fre  of  Bp.  S50  was  apreed  upon  to  be 
paid  witlioDt  acy  cfiditior,  \yx\  it  "was  furthei'  agreed  to 
pny  pp.  SCO  ino7e  as  slniTxrana  ir  cape  tbe  claim  for  prssession 
wag  decreed,  a  further  sum  of  I^s.  500  was  to  be  paid  after 
the  time  for  appeal  had  expired  and-  half  the  amount  of 
mesne  profits  ko  be  realised.  As  pointed  out  by  Sir  Meiedjth 
Plowden  in  Beechey  v.  Faiz  Muhammad  (i),  it  was  net  held  that 
the  agreement  was  void  and  illegal,  but  that  the  circum- 
stances of  the  Cftse  might  be  looked  to  to  see  if  the  claim 
was  eqnitable.  A  decree  passed  for  Rs.  980  in  pleader's  favour 
by  the  lower  Appellate  Court  was  actually  upheld,  i.e.,  for  a  sum 
apparently  including  th?  contingent  fee  but  excluding  probably 
the  half  share  in  the  mesne  profits.  It  may  be  noted  in  thin 
connection  that  the  second  payment  of  Rs.  600  was  contingent  on 
appeal  not  being  preferred,  and  was  reserved  for  the  High  Court 
vakils  as  fees  if  an  appeal  were  preferred.  I  have  looked  into 
the  copies  of  certificates  required  to  be  filed  by  the  Allahabad 
High  Court  which  were  referred  to  in  argument.  These 
certificates  are  required  for  ensuring  that  the  actual  amount 
received  by  an  advocate  or  vakil  be  entered  in  the  decree  and 
do  not  appear  to  me  to  have  any  bearing  on  the  question  under 
consideration.  The  certificates  w>.re  not  framed  to  provide 
against  a  practice  which  did  not  prevail,  bu'c  in  order  to  secure 
against  a  party  being  made  to  pay  fees  higher  than  has  actually 
been  received  by  the  advocate  or  vakil  of  bis  adversary.  Dis- 
regarding then  the  cases  where  a  share  in  the  subject  matter  of 
the  litigation  was  agreed  upon  the  only  Indian  authorities 
bearing  on  the  question  of  back  fee  aie  Parshram  Vaman  v. 
Hiraman  Fatu  {^),  Nothoo  Ltd  v.  Bvdii  Par  shad  {^)  and  the 
circular  of  the  Sadar  Diwani  Adalat  referred  to  in  Acham- 
parambdth  Gheria  Kunhammu  v.  William  Sydenham  Ganfy  (^). 
The  two  former  held  the  agreements  to  be  enforceable 
and  not  void  or  illegal,  and  the  last  has  apparently  no 
legal  force  and  was  not  accepted  as  such  though  referred  to 
as  an  authority  by  the  subordinate  Judge  in  Parshram  Vaman 
V.  Hiraman  Fatu  (*).  It  is,  therefore,  not  permissible  to  hold 
that  the  practice  is  opposed  to  or  has  been  forbidden  by 
the  authority   of   the   High   Courts   in   other    Provinces. 

It  was  urged  in  argument  that  there  ought  to  be  no 
distinction  in  this  respect  between  a  barrister  and  a  pleader, 
but   I  am  not   prepared   to   assent  to  this  proposition.     In  the 

(')  5  P.  B.,  1878,  F.  B.  (»)  /,  N.  W.  P.,  1. 
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first  place  the  le^al  status  of  a  pleader  is  a  pare  creation 
of  the  Indian  Legislature,  and  it  would  be  unsound  to  apply 
to  him  bodily  the  rules  enacted  unr?er  different  circumstances 
and  for  a  different  legal  status.  There  is  farther.no  analogy 
between  the  position  of  a  barrister  and  a  pleader.  The 
former  is  utterly  ineorapetent  to  contract  for  his  fees  and 
receives  his  fees  as  honorarium.  The  latter  is  positively 
required  to  make  a  written  agreement  and  receive  his  fee 
as  remuneration  for  his  services.  A  barrister,  therefore,  who 
is  incompetent  to  make  any  agreement  for  his  fee  may  be 
held  debarred  from  making  an  agreement  contingent  on 
success.  But  the  same  argument  would  not  apply  where  the 
remuneration  is  fixed  by  express  agreement  between  the 
parties,  and  the  agreement  is  required  by  law  to  be  in  writing. 
An  agreement  by  a  barrister,  moreover,  i.s  a  nonentity  in  the 
eye  of  law.  The  agreement  made  by  a  pleader  is  subject  to 
the  scrutiny  of  Courts.  A  back  fee  unlawfully  retained  by 
fe  barrister  cannot  be  recovered,  but  a  pleader  under  similar 
circumptances  can  be  sued  for  and  made  to  disgorge  what 
he  has  no  rigfhi  to  retain.  There  is  therefore  no  ana- 
logy whatever  between  their  respective  legal  position. 

Under  the  Legal  Practitioners'  Act  there  is  a  considerable 
distinction  even  between  the  status  of  a  vakil  and  a  pleader 
of  an  unchartered  High  Court  such  ns  the  Chief  Court  is. 
Very  few  of  the  provisions  of  the  Act  are  applicable  to  the 
former  and  yet  as  observed  in  Sayad  Abdul  Hah  v.  Qulam 
.Warn  (^),  the  principles  applicnble  to  the  relation  of  a 
solicitor  with  a  client  are  scarcely  applicable  in  the 
case  of  a  vakil.  But  moreover  even  in  Englaud  apparently 
a  solicitor  is  not  debarred  from  making  an  agreement  for 
his  fee  partly  contingent  on  success. 

Section  11  of  the  Solicitors'  Remuneration  Act,  which  is 
quoted  in  the  jude;mont  of  my  learned  colleague  the  Hon'ble  Mr. 
Justice  Chitty,  runs  as   follows  : — 

"  Nothing   in  this  Act  contained  shall  be  construed 

"  to  gfive  validity  to  any  agreement  by  which  a  solicitor 
"  retained  or  employed  to  prosecute  any  suit  or  action 
"  stipulates  for  payment  only  in  the  event  of  success  in  such 
"  suit,  action  or  proceeding." 

It   is  significant    that   the    section   is   merely    negative  in 
its  operation   so   far   as  it  provides   against   the  validity    of  a 
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stipulation  for  payment  in  tho  event  of  success.  If  the  matterj 
were  so  reprobate  as  it  is  represented  to  be  the  language! 
would  have  been  mandatory.  But,  moreover,  the  provision 
fagainst  the  validity  of  such  agreements  is  restricted  to  cases 
of  stipulation  for  payment  only  in  the  event  of  success.  There 
is  'no  provision  forbidding  an  agreement  for  part-payment 
in  the  event  of]  success,  and  apparently  such  agreement 
would  not  be  illegal  or  invalid  under  the  Act. 

It   appears    to   me   that  there   is  a  considerable  distinction 
between  cases   where   the  fee   is   payable   only   on  success  and 
the     practice     which     v-e  are   called    upon    to   condemn.     The 
former   is   of  a  somewhat  speculative  nature  and   may  on   that 
account   be  objectionable.     But   the   same  considerations  do  not 
apply    to   a   case    where    a    good    portion,    usually   half   of  the 
fixed     amount,     is   received    beforehand     as     remuneration    for 
services     to     be     rendered.     There     is    no     particular   anxiety 
for      securing     remuneration     for     labour     to      be     performed 
specially   where    the   other    half  is     also    received    in    deposit 
beforehand.      This     appears    to    me  to    be  the   main   principle 
underlying     Morris     v.     Hunt    on    which     great    stress     was 
laid  in  argument.     It   was    a  case  relating    to  taxation  of  costs, 
and  the  question  raised    was    that  the   charge  on   account  of  fee 
for   counsel   was   improper.     It  was    argued    that   inasmuch  as 
counsel  cannot  sue  the   client  for    fee  it  should    not  at  all    be 
allowed  in  the  account.     The  following  quotation  will  speak  for 
itself  as  to  the  ground    on   which  this  contention  was  overruled. 
After  referring  to   other   objections,  Bayley,  J.,  observed  :  *'  But 
"  then  the  suggestion  is  that  by  law   no  man    is   liable    to    pay 
"  for  counsel  at  all,  and  that  therefore   the  whole  of  the  charge 
"  for  counsel  is  improper.     This   seems   to    me  to  arise   entirely 
"  from  a  mistake  in  point   of  law.     It   is  never  expected,    it  has 
"  never  been  the  practice,  and    in    many    instances  it    would  be 
"  wrong,  that    counsels  should  be  gratuitously   giving    up    their 
♦'  time  and  talents  without  receiving  any  recompense  or  reward. 
"It  is  the   recompense  and    reward  which    induces  men   of  con- 
"siderable   ability,  anil  certainly    of    great   integrity   and  with 
"every  qualification   which    is    necessary   to   adorn  the  bar,  to 
"exert   their  talents.     It  is  the  emolument   in  the  first  instance, 
•'  to  a  certain  degrea,  that  induces  them  to  bear    the  diflBculties 
"of  their    profession    and  to   wear   away    their    health    which  a 
•'  long   attendance   at    the   bar     naturally    produces,   and   it    is 
"of   advantage  to  the   public  that   they  should    receive    their 
"emolaments   which  produce  integrity   and   independence,  and 
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"  I  know  of  nothing   more    likely   to  destioy  that  independence 

"and   integrity    than    to   depiive   them    of    the  htnciuiable  re- 

"  ward  of  their  labours.    But  it  is  faid  that  counsel  c»n  maintain 

"  no  action  for  their  fees.      "Why  because    it    is    nnderstcod  that 

"  their    emoluments    are  not   to  depei.d  upon   the   event   of  the 

"cause  but  that  their  ccmpenthtion  is   to   be    equally  the   same 

"  whether  the  event  be  successful  or  unsuccessful.     They  are  to 

"bo    paid    beforehand  because    Ihey    aie  not    to   be  left   to  the 

"chance   whether   they    shall    ultimately    get  their  fees   or  not, 

"and  it  is  for  the  purpose   of   promoting  the  honour  and  integ- 

"  rity    of   the    bar   that  it   is  expected  that  all  their  fees  should 

"  be    paid  at  the    time   when   their   briefs  are   delivered.     That 

"  is  the   reason    why    they   are    not   permitted    to   maintain   an 

"  action.     It  is  their  duty  to  take    care  if   they   levy   fees   that 

"  they   have   them   beforehand   and  therefore   the  law  will    not 

"  allow  then  any  remedy  if  they  disregard   their   duties    in  that 

"  respect.     The   same  rule  applies  to   a    physician    who   cannot 

"  maintain  an  action  for  his  fees  "...     "  These  are  the  reasons 

"  why   the    gentlemen   of  the    two    professions   can   maintain 

"  no   action  for  their  fees ;   but  is   it  to    be  supposed    that  men 

"  are  to   waste  their  lives    to  qualify    themselves    for    their  pro- 

•*  fessions  without    receiving  any   emolument.     That  never   can 

"  be  imagined,  and  the  constant  course  which  has  been   adopted 

"shows  that  it  never  could  be  so   understood."     This   judgment 

evidently     in   plain   and   unmistakeable   language   differs  from 

the   theory  that  fee  for  counsel  is  a  mere  gratuity  or  honorarium 

and  not   a  salary  or   hire  for  seivice.     It   was   quoted   as   such 

by  the  Hon'ble    Mr.  Justice   Rivaz   in  his  judgment  in  the  Full 

Bench  case  of    Grey  v.  Diwan   Lachman    Jjas{^).     But   putting 

the  matter  briefly  and    logicj  the  view  enunciated  seems  to    run 

as    follows:— [t   is    absurd  even  to  conceive  that  counsel  would 

render   professional   services   without  receiving  recompense  or 

reward.     In  fact  the  law   insists   that  they    should   receive  the 

remuneration  in  order  to  encourage  men  of  talents  and  ability 

to    qualify  for  the  profession  and  conduct  it  with   integrity   and 

independence. 

And  in  order  to  ensure  payment  and  not  leave  it  to  the 
"  chance  whether  they  shall  ultimately  get  the  fees  or  not,  "  the 
law  requires  they  should  receive  it  beforehand  under  threat 
of  a  penalty  that  otherwise  it  shall  not  be  received  at  all,  no 
action  to  sue  for  it  being  maintainable.  I  fail  to  see  how  this 
reasoning  is  applicable   to   contingent   fees,    specially  when  the 
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whole  is    received  beforehand   bj   payment   or  deposit,.     There 
was  Eo  qufstion    Ittn    i.s  jf  gaide  il.e  mpix  jiiHy  c  r  in  moaliiy 
of  a   fee   contingent     on     frcref-p.     Tie   qnehtion    was   that   a 
counsel   cannot  sue  for  his  fee  ard  the  clear    ard   unmietakeablo 
reply  given  was    that   he  cannot  sue    becauee   it  is   enr.inently 
desiiable   and  necessary  that  he  should  rectiYe  a  fee  and  receive 
it   beforehand   ard  not  be   left   to   the  chance   of  litigation  for 
recovering    it.     Neither   of    the^e     laudable   aims   is     defeated 
by  the  practice  sought  to  be  condemned  in  this  case.     The  whole 
fee   is    received  beforehand     and   part   of    it,   usually   half,  is 
agreed   to  be   retained   by   the   pleader  or   counsel    under  any 
circumstance  independent  of    the   result   of    the  litigation,   so 
that  he  be  rewarded   for  his   sei  vices    and     may     not  perform 
them  gratuitously.     There  is    an  agreement  to   return  a  poition 
of  the  fee  under  certain   contingencies  but  it   is  per  se  unobjec- 
tionable.    Anyhow  it  is  not   opposed    to   the    ratio  decidendi  of 
authority   quoted  and  none  other  is  quoted  to   show   that  it  is 
so.      There   are  similar  obseivations  in  the   judgment  of  Best, 
J.,  in  the  same  case,  but  tley  all  refer  directly  to  the  same  point, 
and  indirectly  to   a  case     where   the    whole    fee  is   rendered 
contingent   on    success.     Ihus  :  "But  it  has  been  said   that  in- 
"  asmnch    as  counsel   could   not     recover   their   fees   from   the 
"  plaintifF,  therefore  plaintiff  cculd   not   recover  tVem  fiom  the 
"  defendant.     The     defeirdant     mistakes    the    principle    upon 
'*  which  he  is  called    upon    to    pay   these   fees.     His    liability  is 
"  founded    upon  the    principle   stated  by  my    brother  Bayley. 
*' Nothing  can  be   more  reasonable   than   that  counsel   should  be 
"  rendered  independent   of  the   event  of   the  cause  in  order  that 
"  no   temptatiou    may     induce    them     to    endeavour    to    get  a 
"  verdict   which    in    their  consciences   they    think  they   are  not 
"entitled  to  have.     Counsel  should   be  rendered  as   independent 
"  as  the  judge  or   the  jury  who  try   the  cause  when  called    upon 
"  to  do  their  duty.     Was  it  ever   understood   by  any   man   that 
*'  gentlemen    who  are   put  to   the   most   enormous   expense  in 
"  rendering    themselves   competent    to   appear  in   a  Court  of 
"  Justice    as  advocates  are  to  act   f(r   lotlnig.     No  iB»n   is  so 
"  ignorant  or  so  stupid    as  to  suppose  that   this  can  be  the  case. 
"There   is   nothing   which   has    so' great  a   tendency   to  secure 
"  the   due   administration   of  justice   as   having   the   Conrta  of 
"  the  country  frequented  by  gentlemen   so  eminently  qualified  by 

"  their  education    and   principles   of  honour If  under  such 

*•  circumstances  there  could  possibly  be  a  disposition  to  do 
*'  injustice  to  such  men  the  greatest  injury  would  be  done  to 
"the  public.,..,,... It  never  entered  into  in  any  man's  oontempla- 
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*'  tion  as  a  sonnd  principle  that  counsel  are  not  to  be  paid 
•*  in  the  first  instance  but  that  pajment  must  depend  upon  the 
"event."  These  passages  render  it  still  more  clear  if  there 
were  any  room  for  doubt  that  the  case  referred  to  here  is 
when  the  whole  fee  is  dependent  upon  success  and  counsel  are 
called  upon  to  act  for  nothing.  Such  practice  is  if  permitted 
held  to  be  injurious  to  public  interest  because  it  will  fail 
to  attract  men  of  ability  to  appear  as  advocates  in  Courts  of 
Justice.  There  was  no  occasion  to  consider  and  decide  the 
moral  effect  of  part- payment  contingent  on  success.  It  may 
possibly  be  suggested  as  a  possible  result  of  the  re^s^soning  in 
Morris  v.  Hunt  that  the  whole  fee  be  rendered  payable  before- 
hand in  order  to  secure  full  recompense  to  the  legal  practi< 
tioners  for  their  services  in  Court.  This  no  doubt  would  be  the 
result  if  it  is  ruled  that  it  is  unprofessional  to  contract  for 
part-payment  of  fees  on  success.  The  movement  would  so 
far  be  in  the  pecuniary  interests  of  the  bar  and  in  the  direction 
contemplated  by  Morris  v.  Hunt.  For  it  is  not  likely  that  men  of 
talents  and  ability  who  join  and  adorn  the  bar,  will  allow  their 
pecuniary  interests  to  suffer  in  the  matter  of  remuneration  for 
services  in  Ooart.  There  will  hardly  be  any  difficulty  in 
devising  and  settling  means  and  methods  for  attaining  the 
proper  and  requisite  object  and  to  secure  full  compensation 
if   the   whole   fee  is  to   be    paid    beforehand.     As  a   matter  of  ^ 

fact  Pandit  Sheo  Narain  asked  us  in  his  argument  to  leave 
out  of  consideration  altogether  the  supposed  pecuniary  loss  or 
gain  to  the  bar  as  a  result  of  upholding  or  abolishing  the 
back-fee  system.  My  only  apprehension  is  that  the  litigant 
will  suffer  in  the  end  by  the  abolition  of  the  practice.  As  it  is 
both  parties  are  content  with  the  present  arrangement.  It 
avoids  the  two  extremes.  If  a  legal  practitioner,  whether  counsel 
or  pleader,  performs  his  duties  indifferently  and  such  cases,  to 
put  it  mildly,  are  not  few,  the  litigant  does  not  get  adequate 
return  for  his  payment  but  he  loses  only  one  half.  On  the  other 
hand  if  a  legal  practitioner  performs  his  work  with  zeal  and 
ability  and  pains  he  has  the  satisfaction  (of  receiving  the  ade- 
quate consideration)  for  if  he  loses  he  still  retains  one  half  of 
the  fees  as  remuneration  for  services  performed  and  is  not 
dissatisfied.  Nor  is  the  litigant  dissatisfied  if  the  whole  fee 
is  retained  on  success  which  is  not  due  to  the  ability  of  the 
legal  practitioner  engaged.  If  the  last  case  were  a  reason  for 
abolishing  the  back  fee,  and  such  cases  are  not  rare,  it  would 
equally  be  a  reason  for  not  allowing  any  fee  in  such  cases  and 
yet  if  it   were   done  it    would  directly   militate     against   the 
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principle  so  efrongly,  elcqaently  and  elaborately  enunciatrd  in 
Morris  v.  Hunt. 

There  is  fins  an  nbfolnfe  drsitb  of  sntbcriiy  for  hold- 
ing that  a  stipulation  for  pait  pnyment  of  fee  on  PucceFB 
Fpeci»lly  where  Ftich  pujment  ib  received  in  deposit  beforehand 
is  illegal  or  unlawful. 

As  obperred  in  Beechey  v.  Faie  Muhammad  (i),  '*  a  very 
"strong  cafe  ought  to  he  made  for  intejfering  with  a  practice 
"which  comn^ends   itself  to   the    natives  of  the  count)y  which 
"is  satisfactory  and   advantageous  to  them  and  is  not   likely 
**  to  promote  the  unnecessary  litigation."     Whether  the  practice 
originated  in  the  litigant's  inability  to  pay  the  whole  fee  at  once 
or  in  his  desire  to  secure  proper  attention  and  amount  of  labour 
for  remuneration    paid  it  has  been  accepted    as   a  satisfactory 
arrangement  by  both  parties  to  the  agreement.     There  is  neither 
cause  nor   ground  for  grievance  or  complaint.     If  the   prospect 
of    securing   or     retaining    back     fee     has  a   subtle  tendency 
to  demoralise    a  pleader  or  an   advocate    by    inclining  him   to 
improper  practices  in    the    conduct  of  a  case    the   satisfaction 
that  the   whole  fee  is     already  secured  has  an  equal   demoralis- 
ing influence   in  inducing   him    to  give  the   minimum  trouble 
to  his  brain,  leaving  the   case  to  its  hie   and  to   the   judgment 
of    the     Court.     If     however     an    earnest     ambition     to    win 
reputation   and    good   name   does  operate   as   an    incentive  to 
counteract     the   lapt-mentioned     influence     it     would     equally 
act  as  such  to  counterpoise  the  declining  tendency  of  the  former. 
Anyhow    a  litigant    under   the     circumstances   would   be    per- 
fectly jostified  on    business  principles   to   keep  back   a   portion 
in  order    that  the  desire  to   secure    the   same   may   act  as  an 
incentive  for  rendering  proper    services.     Such  attitude  on  his 
part    may    in    theory    be    derogatory    to    the   profession.     But 
in  deciding   whether   the  practice   is    opposed    to  public    policy 
the   interests   of  both  parties  ought  to    be   taken   into   account. 
Where  then    is  there   a   good    reason    for   interference  on  thoe- 
retical     grounds    when    the    result  from    the   litigant's   point 
of  view   might     be   to   pay    more   and  get   less   work.     These 
considerations  apply    equally   to   pleaders    and     advocates.     If 
the    latter    as    barristers     are     governed    by    the   usages     and 
traditions  of   the  Bar  in  England  and  the  pracfi:e  to  retain  part 
pajmeut    on  soccess,    though  deposited    beforehand,  is   opposed 
to   such  traditions   and    usages    it  would   be    .nprofessional    on 
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their  part  to  continue   the   practice.     No   authority   diiectly     in 
point  was  however  quoted  for  the  very  probable  reaaoa  that   the 
practice  does  not  prevail  there.     The  practice  is  opposed    to  the 
theory  that  a    barrister  is  incompetent  to  contract   for    his     fee- 
But  that  does  not   render  it  illegal  to  make  such    agreement    as 
pointed  out  by  the  Hon'ble  Chief  Judge.     As  regards  considera- 
tion of  public  policy  the  reasons  given  already   apply  equally    to 
an  advocate  while  the  provisions  of  the  Legal  Practitioners'  Act 
are  altogether   silent   as   regards  advocates   and    do   not  debar 
them    from  arranging  for  part    remuneration    on   success.     It 
is   not   however   clear  to   my   mind     that   advocates     enrolled 
by   this   Court    are   governed   by    the   usages  and  traditions   of 
the  Bar  in    England.     It   was    so    decided   by   a  majority    of   3 
to  2  in  Orey  V.    Lachman   Das   ('),    and  I    am  bound    by   that 
decision.      But   if    the    question    were    open    I  would  agree  with 
the    views    expressed    by    Hon'ble   Mr.  Justice    Rivaz    and    Sir 
Charles   Roe,    and   hold    that   the     English  rule  is    not   to    be 
considered    applicable  "  in    the    Punjab    where   different    condi- 
"  tions  exist   between     the   various   grades     of    the    profession 
"  inter  se   and  different  relations  are  recognised   between  counsel 
"and   client."     The  same  view  has   i    understand  been  recently 
held   by   the   Chief     Court  at   Rangoon,   and    the   matter    will 
probably    ere   long     be   finally  settled    by  a  decision    of    their 
Lordships  of  the  Privy  Council. 

It  is  unnecessary  for  me  to  say  anything  further  on 
the  subject  excepting  that  it  would  be  a  matter  f  >r  surprise 
that  so  many  eminent  members  of  the  English  Bar  should  have 
readily  adopted  the  pfactica  of  part-payment  on  success  unless 
the  trufch  were  that  ib  was  recognised  that  there  was  nothing 
pernicious  per  se  in  the  system  and  that  it  is  well-suited  to 
the  circumstances  of  the  province.  It  was  therefore  thought 
unnecessary  and  undesirable  to  import  and  apply  bodily  all 
the  usages  and  traditions  of  the  profession  as  understood 
elsewhere.  This  I  believe  to  be  the  keynote  of  the  decision  in 
Beechey  v.  Faiz  Muhammad    (•),  and  I  adhere  to  it  unreservedly. 

In  the  end  I  heartily  join  in  the  gracious  desire  expressed 
by  the  Hon'ble  Chief  Judge  to  exalt  the  st/mdard  of  the  highly 
honourable  body  of  legal  practitioners.  If  something  could  be 
done  to  raise  their  status  and  place  them  even  on  the  same 
footing  as  vakeels  of  the  Cttartered  High  Coutts  the  change 
would,   I   believe,  be   received   as   a   valuable    boon.     As  it   is 


(0  51P.  B.,  1895.  (»)   5  P.  iJ.,   1878. 


346  CIVIL  JUDGMENTS— Nc   '2.  [  Becobd 


Revision  Side. 


they  are  uuder  great  digabilities  under  the  Legal  Practitioners  ' 
Act  as  an  ill-trusted  body  in  matter  of  range  of  practice, 
receiving  instructions  aid  remunerations,  Ac.  A  vakeel  of  a 
Chartered  High  Court  even  is  reduced  to  the  same  level  and 
sabjected  to  similar  disabilities  by  enrolling  himself  as  a  pleader 
of  the  Chief  Court.  I  hope  and  earnestly  desire  that  the 
abolition  of  the  back-fee  system  may  result  in  improving  their 
standard  appreciably. 

So  far  as  I  can  guess  the  practical  result  of  the 
abolition  would  be  to  raise  the  standard  of  advance  fees  or 
to  fix  fees  by  hearings,  a  practice  easily  liable  to  abuse.  For 
the  rest  the  conduct  of  the  litigation  will  remain  unaffected 
and  will  depend  as  befoie  on  the  ability  and  moral  strength 
of   the    individual     actually   employed   to   conduct   the   case. 


No.  62. 

Before  Mr.  Justice  Robertson  and  Mr.  Justice  Lai  Chand. 

,  THE   MUNICIPAL  COMMITTEE  OF  DI^:LHI,- (Defendant),— 

PETITIONER, 

Versus 
DEVI  SAH AI,— (Plaintii-f),— K BSPONDBNT. 
Civil  Revision  No.  1569  of  1905. 

Erection  of  a  netu  building — Application  for,  including  projections  on  a 
street — Ommission  of  Municipal  Committee  to  pass  ordem  thereon  within  six 
weeks — Applicant  not  entitled  to  presume  tacit  sanction  provided  for  in 
suh-sedion  5  of  section  92  as  to  projection  or  encroachment  — Punjab  Munici- 
pal Act,  1891,  Sections  92,  95. 

Held,  that  where  sanction  for  the  erection  of  a  projection  or  structure 
overhanging  into  or  encroaching  upon  any  street  which  requires  a  written 
permisfiion  under  Section  95  of  the  Punjab  Municipal  Act,  1891,  is  applied 
for  aud  included  in  an  application  for  the  erection  or  re-erection  of  a  build, 
ing  provided  for  in  Section  92,  and  the  Municipal  Committee  fails  to  pass 
any  order  within  six  weeks  after  the  receipt  of  a  Talid  notice  under  snb- 
seetion  1  of  Section  92,  the  person  interested  in  such  application  is  not 
warranted  uuder  sub-section  5  of  that  section  to  erect  such  projection 
and  canuot  be  deemed  to  have  obtained  the  necessary  sanction  in  respect 
thereto.  The  tacit  Bunction  provided  by  sub-section  5  covers  only  erections 
or  re-erections  of  buildings,  but  does  not  also  cover  a  projection  or  struc- 
ture overhanging  into  or  encroaching  upon  any  atre^lhoi  road. 

Aya  Ram  v,  Quaen-Empress  (  '),  Ibrahim  v.  Municipal  Cotnmitlte, 
Lahore  (*),  Damodar  Bus  v.  Municipal  Committee,  Delhi  (»),  King-Emperor  v. 
BiUu.  Mai  {*),  and  Ali  M-irdan  v. Municipal  Committee,  Kohat  (')  referred  to. 

C)     9P.  E,1901,  Cr.  (»)  27P.  ii,  1901 

C^  52  P.  B.,  19G0,  (♦)  27  P.  B.,  1904,  Cr. 

(*)  45  P.  B.,  1905. 
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Petition  for   revision  of  the  order  of  W.  A.    Le  Rossignol,  Esquire, 
Additional  Divisional  Judge,  dated  22nd  February  1905. 
Sbadi  Lai,  for  petitioner.  '^ 

Chani  Lai,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by 

RoBEBTSojn  J. — We  think   that  we  must  set  aside  the  order  20/«  D0cr.  1906. 
of  the   learned    Divisional    Judge    on  revision   for  the  following 
reasons  :— 

It  appears  that  defendant  applied  for  permission  to  the 
Mnnicipfil  Committee  of  Delhi  to  build  a  house  on  a  certain 
plan  on  land  which  he  alleges  to  be  his  own.  The  only  reply 
he  got  was  a  notice,  dated  4th  March  1903,  to  the  effect  that  the 
Committee  would  consider  the  application.  He  accordingly 
proceeded,  without  waiting  further,  to  build  and  on  13th  May 
1905  the  Committee  issued  a  notice  to  him  under  Section  95  of 
the  Municipal  Act  calling  upon  ^him  to  remove  a  "  taj  "  and 
"  katwar "  and  to  clear  encroachments  off  from  38  yards  of 
roadway  "  zamin  rasta"  over  which  his  buildings  projected. 

The  plaintiff  thereupon  brought  a  suit  for  an  injunction 
to  restraiu  the  Committee  from  interfering  with  his  house. 

The  first  Court  has  found  on  the  facts  that  the  plaintiff 
has  enroached  upon  land  of  the  Committee  used  as  a  public 
passage. 

The  lower  Appellate  Court,  without  coming  to  any  finding 
on  the  facts,  has  held  that  inasmuch  as  sanction  to  build  whr 
applied  for  under  Section  92,  and  no  notice  of  the  application  was 
taken  by  the  Committee  under  Section  92  to  forbid  the  erection 
of  the  building,  no  action  can  now  be  taken  against  the  builder 
under  Section  95,  and  the  only  remedy  of  the  Municipal 
Committee  is  by  way  of  regular  suit. 

Now  Section  92  clearly  applies  primarily  to  the  erection 
of  buildings  upon  the  private  property  of  the  appellant,  and  a 
totally  different  set  of  considerations  apply  to  sanction  in  such 
cases  from  those  which  apply  to  sanction  to  build  in  a  manner 
to  lead  to  obstruction  to,  or  to  encroach  upon,  public  streets. 
Section  92  has  to  be  complied  with  in  any  case,  but  a  sanction, 
or  an  implied  sanction  from  six  -weeks  of  inaction,  can  only 
affect  matters  within  the  purview  of  Section  92  ;  and  implied 
sanction  or  sanction  by  silence  under  Section  92  can  be  no 
answer  in  respect  oP  buildings  of  the  special  kind  dealt  with 
ndner     Section    95,    and   which    cannot   be    constructed   under 
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Section  95  without  the  written  permission  of  the  Committee.    If 

a  man  applies  for  sanction  under  Section  92  for  the  coneiructicn 

of  a    bnilding  which  includes  a   projection,  as  part   of    a   larger 

building,   the   building   of  such  projection   requiring  permission 

in  writing  under  Section  95  he  cannot,  we  think,  shelter  himself 

under  sanction   by  silence  under  Section  92,  against  action  under 

Section    95.     Under  Section  95   certain  things  c^  only  be  done 

with  written  permission,   the   fact  that  certain  other  things  may 

be   done  under   tacit  sanction  under   Section    92   cannot   extend 

such    tacit    sanction    to  cover  acts    requiring   written   sanction 

under  Section    95  merely  because  the  sanction   is  applied   for  to 

do  both    things  at  one    and   the    same   time.      All   that   tacit 

sanction  under  Section  92  can  do  is  to  sanction  acts  not  requiring 

written  sanction  u.nder  Section  95.      Several  rulings   have   been 

quoted,  viz.,  Ibrahim  v.  Municipal  Committee  of   Lahore   (^),  Aya 

Bam  V.  Queen- Empress  (*),  Bamadar  Das  v.  Municipal  Committee, 

Delhi  {^),   King-Emperor  \.  Billu  Mai   (*),  and    Ali  Mar  dan  v. 

Municipal   Committee,    Kohat  (*),     which    we    have   examined, 

but  the  only  ruling  quoted  to  us  which  expresses  any  view  at  all 

in  conflict   with   that   expressed   above  is  Aya    Bam  v.    Qween- 

Empress  (^).     The  question  was  not  fully  gone  into  in  that  case, 

and  was  considered  from  the  point  of  view   of  criminal  liability 

only.     We   are,  however,   unable  to  accept  the  view   said  to  be 

therein   suggested  that   because  application  to  do  acts  requiring 

sanction   under  Section   95  are  included  in   an  application  to  do 

acts  which    do  not  require  Such   a  special   form  of  sanction,  that 

therefore  a  tacit   sanction  which   covers  the   latter,  also  covers 

the   former.     Nor  can  we   accept  the  view  that  Section  95  does 

not  apply  to  encroachments  and  obstructions   which  are  attached 

to  new   buildings,  but  only  to    those   which   are  added   to  old 

ones.     We  see   nothing  in  the  wording  of  the  section  to  warrant 

this   interpretation   of  it,  and  it  is  obvious  that  the  value  of  it 

for  the    protection  of  public  streets   woald  be  largely  diminished 

by   any   such  interpretation.     If   the    building  now  in   question 

does  in  fact   encroach  upon  a  public   street,  that   encroachment 

is  not   covered  by  any  tacit  permission  to  build  under  Section  92, 

for  written   perinission  is   requiied  by  Section  95,  and  that  has 

not   been   given.     An   encroachment    upon  Municipal    property 

not  being  a   street  or  drain,   sewer  or  aqueduct,    would  not  come 

within   the   purview    of    Section    95    {Alt    Mardan  v.  Municipal 

Committee,  Kohat  (•), 


(>>  52  P.  R.,  1900.  (")  27  P.  R.,  1901. 

(»)     9  P.  R.,  1901,  Or.  (*)  27  P.  R.,  1904,  Cr. 

(•)  45P.B,,  1905. 
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If  tbe  buildiflg  is  entirely  within  the  bounds  of  the  plaintiff's 
own  land,  then  we  bold  that  Section  92  would  apply,  and  that 
tacit  permission  vvonld  cover  the  case,  but  not  so  if  portions  of  the 
building  are  t-aeh  as  to  require  written  sanctio^n  under 
Section  95. 

We  accordingly  accept  the  appeal,  set  aside  the 
judgment  and  decree  of  the  learned  Divisional  Judge,  and 
remand  the  case  to  him  for  rehearing  and  disposal  according  to 
law,  after  finding  whether  as  a  matter  of  fact  the  plaintiff  has 
added  to,  or  p'nced  against  or  in  front  of,  any  building,  any 
projection  or  structure  overhanging,  projecting  into,  or  encroach- 
ing on  any  stre<'t,  or  into  or  on  any  drain,  sewer  or  aqueduct 
tlierein. 

If    he   has    n^t,  then    Section  92    applies  and    tacit  consent 

will  cover  the  case.     If  he  has.  Section  95  would  apply  and  tacit 

consiint  under  S'^i-Hon  92  would  uot  cover  the  case.     The  remand 

is  under  Section  662.     Stamp  on  appeal  to  be  refunded.   Costa  to 

bo  costs  in  the  t;;iuse. 

Appeal  allowed. 


No.  63 

Before  Mr.  Justice  Johnstone  and  Mr.  Justice  Rattigan. 
FARMAN    SHAH  AND  OTHERS, - (Pladitiffs), - 

APPELLANTS,  J  ^„.^^^,  S„. 

Versus 

THE  SECRETARY  OF  STATE  FOR  INDIA  IN  COUNCIL,— 
(Defendant),— RESPONDENT. 

Civil  Appeal  No.  1298  of  1905. 

land  Acquisition  Act,  1894,  Sections  11,  12,  23,  2i— Award  of  Collector 
when  to  be  final — ^' iture  of  proceedings  before  Collector  — Competency  of 
owner  to  question  their  validity  or  of  Civil  Court  to  determine  its  correctness — 
Cnin'"ensation — Priitciples  on  which  compentation  should  be  determined — 
Market  value. 

Held,  following  Ezra  v.  Secretary  of  Sfafe  (')  that  proceedings  under 
the  Land  Acquisitiou  Act,  1894,  up  to  the  making  of  an  award  are  purelj 
administrative  and  in  no  way  judicial,' and  that  therefore  where  a  specially 
appointed  Collector  prepares  under  this  Act  a  provisional  award  and  refers 
it  under  his  departmental  instructions  to  the  Collector  of  the  District  for 
approval,  and  the  latter  havinpf  been  himself  also  empowered  to  mnke  the 
acquisition,  reduces  the  amount,  the  final  award  of  the  Collector  within 
the  meaning  of  Sections  11  and  12  is  the  award  so  reduced,  and  neither 
the  owner  of  the  property  nor  the  Ciyil  Court  is  entitled  to  question 
this  on  the  ground  of  irregul.irity  in  the  proceedings  of  the  said  Collectors. 


{^)  I.l.  B.,  XXK  Oolc,  86  J  /,  L.  R.,  XXXU  CaUs.,  606. 
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Held  also  that  in  determining  the  amount  of  compenBation  to  be 
awarded  for  the  property  acquired  under  this  Act  the  "market  value" 
iu  clause  I  of  Section,23  means  the  value  at  date  of  notification  which 
the  property  would  have  commanded  at  that  date  in  the  open  market 
had  Government  never  contemplated  acquisition.  It  is  not  permissible 
to  take  into  account  sp  culative  increase  in  priees  due  to  the  expectation 
that  government  is  about  to  make  acquisitions,  or  even  enhanced  prices 
which  owners  may  themselves  have  paid  in  excess  of  "  market  value  "  as 
defined  above. 

Zulfikar  Khan  v.  Collector  of  Mianwali  ('),  Prem  Chand  Burral  v. 
Secretory  of  State  ('),  Collector  of  Poona  v.  Eashi  Nath  {''),  followed. 
Parma  Nan  d  v.  Secretary  of  State  {  ),  Eira  Ni^nd  v.  Secretary  vf  Stated), 
Rajivdra  Nath  Banerji  («),  Nuje  Khetsey   ('),  referred  to. 

First  appeal  from  the  decree  of  H.  Scott-Smith,  E'sqvire, 
Divisional  Judge,  Rawalpindi  Division,  dated  \2th  September 
1905. 

Pestonji  Dadabbai  and  Daulat  Rai,  for  appellants. 

Tamer,  Government  Advocate,  for  respondent. 

The  judgment'of  the  Court  was  delivered  by 

llth  Feb.  19)7.  Johnstone,  J.—This  case  and  No.    1297  of  1905   are  Land 

Acquisition  cases,  the  dispute  being  between  Government  and 
the  owners  as  to  the  amount  of  compensation  to  be  allowed 
to  the  latter  under  the  Act  for  their  lands  ttken  away  to  form 
the  Civil  Station  of  Cambellpore,  Attook  District.  Case  No.  1297 
will  be  separately  dealt  with  on  the  merits,  though  from  the 
similarity  of  the  circumstances  much  that  I  will  write  in  this 
iudgment  will  apply  directly  also  to  that,  and  also  much 
will  apply  mutatis  mutandis.  The  figures  tifiven  in  this  judg- 
ment refer  only  to  the  present  case.  Preliminary  to  the  ques- 
tion of  assessment  of  claims  we  have, to  deal  with  more  than  one 
by  no  means  easy  point  arising  out  of  the  procedure  of  the 
Revenue  Officers  who  have  handled  the  oass  In  order  to 
give  the  rBasons  for  my  views  on  these  points  I  must  begin 
by  setting  forth  the  history  ol  the  whole  affair,  in  so  far  as  the 
record  reveals  it. 

In  March  1903  it  was  fi'st  tentatively  decided  by  the 
Executive  Authorities  (a  committee  assembled  on  the  spot) 
that  the  land  in  suit  should  be  taken  up  for  the  new  Civil 
Station.— See  Government  witness  No.  2,  Tahsildar  of  Attock, 
p.  48,  line  10,  paper-book.     This  same  Tahsildar  was  directed  to 

(1)  90  F.  R.,  1905.  (•)  44  P.  fi.,  1904. 

(•)  I.  L.  B.,  //  Calc,  103.  (•)  21  P.  R.,  1905. 

N)  1    L  R.,X  Bom.,  585.  C)  I.  L.  R.,  XXXII  Calc,    343. 

'  (U  I.  L  «..  Xr  Bom.,  J79. 


JuLT  1907.  ]  CIVIL  JDDGMfii^TS-Na  «3.  353, 


make  an  estimate  of  valnes  and  he  did  so,  reporting  on  24th  April 
1904,  p.  47,  line  24.  Apparently  there  was  no  preliminary 
notification  under  Section  4  of  the  Act  (I  of  1894),  but  only  noti- 
fication under  Section  6,  whereof  one  is  printed  at  page  1  of  the 
book,  and  is  dated  22nd  September  1904.  In  it  the  Deputy  Com- 
missioner of  Attack  is  appointed  under  Section  7  of  the  Act  to 
take  order  for  the  acquisition  ;  and  presumably  all  the  other 
notifications  are  worded  in  the  same  way.  It  seems  that  earlier 
notifications,  awarded  in  the  same  way,  so  far  as  regards  the 
Deputy  Commissioner,  were  published  and  later  on  superseded 
by  amended  notifications.  But  earlier  than  this  Lala  Bam 
Naih,  Extra  Assistant  Commissiooer,  had  been  appointed 
"  Collector  "  for  the  same  purpose— see  Notification  No.  345  of 
7th  March  1904,— and  he  had  proceeded  to  hold  an  enquiry 
under  the  Act.  which  ended,  so  far  as  he  was  concerned,  in  big 
writing  and  signing  the  document  printed  at  pages  2  to  9  of 
the  paper-book.  That  document  seems  to  deal  only  with  the  land 
of  the  village  of  Kamalpur  Sayadan.  This  document  was  drawn 
up  in  the  presence  of  the  proprietors  and  Babu  Nihal  Singh, 
Sub-Overseer,  Department  Public  Works,  and  Mr.  Bagley, 
Executive  Engineer ;  and  in  it  the  Extra  Assistant  Commif- 
sioBer  assessed  the  compensation  at  Rs.  37,011-0-6  in  all,  or, 
if  part,  of  Kb  was  Khan,  a  proprietor's  land  was  to  be  made 
up  by  a  giant  of  other  land,  Rs.  36,528-0-6.  Some  passages 
in  the  latter  portion  of  the  document  are  so  important  that 
I  must  transcribe  them  verbatim  — 

"  Although  my  estimate  does  not  exceed  the  amount 
"  sanctioned  by  Government  for  the  land  in  question,  yet  it 
"  has  far  exceeded  the  estimate  reported  by  the  Tahsildar, 
"  and  the  reason  for  this  is  that  the  Tahsildar  did  not  include 
"  about  30  acres  of  the  area  of  bazar,  nor  did  he  fix  any  separ- 
"  ate  compensation  therefor.  I  have  included  this  area  in  my 
"  estimate. 

"  I  therefore  according  to  paragraph  67  (of  Revenne  Circular 
"  54)  think  it  proper  to  send  up  this  award  to  the  Deputy 
"  Commissioner  for  approval,  and  for  orders  as  to  its  announce- 
"  ment. 

"  In  conclusion  I  beg  to  submit  as  follows  : — 

"  1.     (Irrelevant  for  present  purpose). 

"  2.  Permission  may  also  be  granted  for  allowing  the  rates 
"  and  the  total  compensation. 

"3.  Distinct  orders  may  be  passed  on  the  case  of  Khwas 
"  Khan. 
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"  I  have  told  the  proprietors  and  Babu  NihaJ  Singh  that 
"the  award  as  legards  this  village  will  be  announced  after 
"  it  is   approved  of  bj  the  Deputy  Commissioner. 

"  The  original  file  be  sent  up  to  the  Deputy  Commissioner, 
"  Attock." 

This  bears  date  17th  May  1904. 

The  Deputy  Commissioner  did  not  approve  of  the  proposed 
compenpation,  and  took  the  case  into  his  own  hands  and  finally 
(page  13,  paper-book)  on  22nd  November  1904,  by  which 
time  (if  not  long  before  it)  he  had  become  specially  empowered 
to  deal  with  the  matter,  pronouioed  an  award  in  which 
he  set  down  Rs.  25,071-1-9  as  the  figure  to  be  piid  for  the  lands 
in  Kamalpur.  The  owners  refused  to  accept  his  assessment 
and  on  13th  December  19U4,  to  the  number  of  50,  they  filed 
objections  »sk»ng  for  a  reference  to  the  Civil  Court — pages  14 
to  16  ;  and  on  11th  January  I9(i5  two  more  owrers  filed  ob- 
jections— page  26.  The  only  detailed  reference  to  the  Civil  Court 
that  I  tan  find  is  that  of  7th  January  1905  ;  the  second  set  of 
objecticns  were  simply  sent  on  with  a  formal  endorsement. 
Thereafter  proceedings  began  in  the  Divisional  Court,  which  on 
12th  September  1905  awarded  Rs.  32,105-6-0  in  all,  being 
Rs.  7,000  odd  over  the  Collector's  figure  but  some  Rs.  5,000 
below  Lala  Pran  Nath's  estimate.  The  objectors  have  appealed 
to  this  Court,  and  on  the  arguments  we  have  heard  it  seems 
to  me  that  the  following  preliminary  questions  arise — 

(o)  Is  Lala  Pran  Nath's  writing  of  17th   May    1904  the 
award  or  an  award  at  all  ? 

(fc)  Were   Mr.  Boeworth-Smith,    Deputy  Commissioner'fl 
proceedings  ultra  vires  ? 

In  my    opinion,   which  coincides     with  that   of  the  Court 
below,  Lala    Pran   Kath  never  made   an  award   at   all.      The 
passages  qnot^ed  in  extenso   above   from    his   writing   shew  that 
he  did     not    conceive    himself   t^o   be    setting   down  on   paper 
what   Government   intended   to    pay   as   compensatiou   to   the 
owners.     He   merely     made   a   calculation,   discovered    it   was 
rather  high,  and   determined  to  take  the  Deputy  Commissioner's 
opinion.     He   asked  for  "  permission  "  to  allow    his   rates   and 
the  total    compensation   proposed ;  and   he   also   left  the  matter 
of    Khwas  Khan   wholly  undecided.     Therefore,    whether  Mr. 
PestOQJi  is  right  in  oouteudiug  that  an  award  can  be  "  made — 
see   Sections  11  and    12   of   the   Act — without   being    then   and 
tb,i)re     aaaottQced,  that    is,     whether    the    view  is  or  is  not 
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correct  that  the  makicg  and  the  announcing  of  an  award 
are  dietiiict  acts,  niid  tlat  tie  foinaer  may  precede  the 
latter  by  a  day  cr  naany  dayt.  1  rttd  laiciy  dtcici,  in- 
asmuch as  the  writing  of  17th  AJay  1904  is  not  an  "^  avrard  " 
at  all. 

As  regal ds  the  second   question      (b),  the  existence   of  the 
notifications  of  which  one   is     printed     at   page    1   of   the  book, 
makes  it  clear  that  on  22nd    November    1904,  when  he  made   and 
announced   his   award,    the   Deputy     Commissioner     was     fully 
authorized   to   do   so.     Whetlier     these  notifications   superseded 
the  appointment   of    Lala    Pran     Nath    or     not,     we   need  not 
stop    to   enquire  :  they    certainly  gave   power   to    the     Deputy 
Commissioner.     1      am      disposed    to     think     that,     when    the 
Extra    Assistant   Ccmmiscionei    sent   up     the   file  to  the  Deputy 
Commifsiorer  in    17th    May    1904,    the     latter,   not   then  em- 
powered, should  pimply    have   recoided  his     opinion  and   have 
returned   the   papers   to    the    £xt]a      Assistant   Commissioner, 
then     the  responsible   oflBcer,   to   make  his   awaid  and  announce 
it,    and    should   not   have  "  transferred  "    the   case   to   himself, 
who     at   the     time    probably   had     no    powers     in   the   matter 
at   all.     Probably    again,    it   would    have   been  better    had   the 
Deputy    Commissioner,  when   he     became    empoweied,   carried 
oat    the   procedure   laid  down  in   Section     11   of  the   Act,    but 
I   do   not   think    that  any  of   these  irregularities,   if  they    are 
Buch,   need  trouble  usheie.     The  Deputy    Commissioner's  award 
is    undoubtedly    the     award    ir    the  cate,     and   we   have   only 
to    consider  the    appeal  against  the  decision  of   the  learned  Divi- 
sional Judge,  and  to  say  whether  the  sums   awarded  by   him  are 
adequate  in  amount. 

Another  way  of  looking  at  both  the  above  questions 
is  that  appellants  should  not  be  allowed  now  to  contend 
that  Lala  Pran  Nath's  and  not  the  Deputy  Commissioner's 
"  award  "  is  the  award  in  the  case,  inasmuch  as  they 
expressly  filed  objections  to  the  Deputy  Commissioner's  award 
and  expressly  asked  that  it  be  referred  to  tbe  Divisional 
Judge.  It  seems  clear  that  no  "  objections  "  have  ever  been 
filed  to  Lala  Pran  Kath's  "  award,"  and  no  reference  in 
connection  with  it  has  ever  been  asked  for  or  has  ever 
been  made  to  the  Divisional  Court,  and  it  may  even  be 
said  that  if  the  objections  (f  DtccmLer  19C4  hi.d  Jannaiy 
1905  can  be  taken  as  directed  against  Lala  Pran  Kath's 
"  award,"  they  would  be  time-larred  undfr  fctcticn  18  cf  tie 
Act. 
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We  hare  also  heard  an  argument  as  to  the  meaning  and 

intention  cf  paragrafihs  57  acd  58  of  Eevenue  Ciicnlar  No.  64  ; 

Mr.    Pest  oil  ji     nigirg     ihai     these    rules     are    ultra   vires  of 

GoYfriJineDt.     It     is     not    necessary     for  up,   in  my   opinion, 

to  give  any  opinion  on  the  point  ;   but  I  may   say    that  I  am 

inclined  to  think,  on  tbe  strength  of  the   Privy   Council   ruling, 

to    be   noticed   later,   that   the    criticism  is  unsound,   inasmuch 

as    these    proceedings     up     to   the   making    of  an  award   are 

purely  administrative  and  in  no  way  judicial. 

In    support   and   explanation   of   the     view  stated    above 

I  would  like  to  refer  to  a  few  authorities.  In  the  well- 
known  case  Ezra  v.  Secretary  of  State  (^),  at  pages  84i 
et  seq.,  will  be  ftund  a  difcufeiou  tf  the  position  and  duties 
and  functions  of  a  Collector  ucder  Act  I  of  1894.  It  is 
laid  down  that  the  Collector  "  is  not  a  Cturt  "  ;  that  until 
an  award  is  actually  made,  it  is  still  in  the  power  of 
Government  to  withdraw  and  to  give  up  its  intention  of 
acquiring  the  property  ;  that  when  an  award  is  once  made, 
"  the  amount  of  the  compensation  fixed  by  the  Collector 
•*  is  binding  on  the  Government,  but  not  on  the  persons 
"  interested  ";  that  no  inference  opposed  to  these  propositions 
can  be  drawn  from  the  circumstance  that  in  the  act  the 
Collector's  award  and  the  Divisional  Court's  decree  are  both 
called  "  awards "  ;  and  that  there  is  nothing  illegal  either 
in  the"  Collector's  "  consulting  (under  orders  of  the  Revenue 
or  Executive  authorities  or  otherwise)  his  superior  oflBcer 
as  to  rates,  &c.,  or  in  his  fixing  1  he  anuui  t  of  compensation 
with   reference  to    evidence   not  taken  in   the   presence   of  the 

parties.     This   would   dispope   of     the   argument,   noted   above, 
as  to  the  necessity  for  a  proceeding  exactly  on  thelinesof    Section 

II  of  the  Act. 

When  this  same  case  came   up   on   appeal    to   the  Privy 
Council    (*).  their    Lcidf-hijp  pg' red    wiih    the    Calcutta    High 
Court     that     the    proceedings     up    to     tie    Collectcr's  award 
were     not     judicial     but     merely      administrative,     and    also 
agreed  in  the  inferences  drawn  by   the   High  Court  from  this 
circumstance. 

I    do   not   think    any    further   authorities  need   be  noticed 

in    connection   with   ariy   of    the  joints  so   far   discufsed ;  but 

I  may   quote    Amolai    Shah   v.  The  Collector  of  Lahore  (*),  in 

lihich  also   the   position    and   function    under   the   act    of  a 

( 1)  /.  I.  R.,  XXX  Calc,  86.  (»)  L.  B.,  XXXU  Calc,  605. 

(»)  115  P.  B.,  1806. 
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Collector  and  of  the  Civil  Coarts   respectively  are    discussed 
under  somewhat  different  circumstances. 

In  opening  his  argument  on  the  merits  Mr.  Pestonji  in- 
formed us  precisely  to  which  items  of  the  Divisional  Judge's 
assessment  he  objected.  It  appearvS,  pages  65,  66,  paper-book, 
that  he  drops  all  objections  regarding  rakkar,  banjar- 
jadtd,  banjar-kadim,  and  ghair  mumkin  land,  as  well  as 
regarding  trees,  houses,  wheat  crops,  stone  wall  and  fakir's 
hut.  Thi.s  leaves  the  following  items  still  under  dispute, 
viz.  : — ■ 

Maira  land,  lipara,  lipara  of  Khawas  Khan,  chahi,  and 
five  wells. 

The  maira  land  is  80  acres,  1  rood  19  poles  in  area, 
and  the  Divisional  Judge  has  allowed  Rs.  80  per  acre, 
or  Rs.  10  per  kanal.  This  is  the  same  rate  as  that  allowed 
by  the  Tahsildar  and  Collector,  and  half  what  Lala  Pran 
Nath  would     have     given.     Appellants   want      Rs       40.     The  , 

learned  Divisional  Judge  has  observed  that  there  are  three 
methods  of  arriving  at  the  market  value  of  agricultural  land 
in  this  country,  viz.,  comparison  with  recent  sales  of  neigh- 
bouring lands,  capitalization  of  net  profits,  and  valuation 
on  basis  of  land  revenue.  In  the  case  of  maira  laud  he 
has  examined  a  number  of  instances  of  sales  of  maira  land 
given  in  the  list  at  page^  20,  23,  paper-book,  and  has 
rejected  them  all  as  tests  on  various  grounds.  In  dealing 
with  the  net-profits  test  he  suggests  20  times  net  profit 
as  a  fair  valuation,  which  means  a  net  profit  of  8  annas 
a  kanal  only,  if  Rs.  10  is  the  value  per  kanal.  He  admits 
that  the  Collector  allowed  Rs.  3  per  kanal  as  compensation 
for  standing  crops  on  such  land  ;  but  he  does  not  explain 
how  on  such  a  basis  ho  g^ts  the  net  profit  down  to  8  annas. 
The  price,  Rs.  3,  was  probably  by  no  means  high,  inasmuch 
as  the  Collector  was  not  a  dealer,  anxious  to  get  the  grain, 
but  an  officer,  who,  judging  by  his  award  in  the  present 
case,  was  not  the  least  likely  to  pay  much  more  than  market 
value  for  anything.  The  learned  Divisional  Judge's  argument 
that  "  only  a  limited  amount  of  standing  crops  can  bo  sold 
to  my  mind  establishes  nothing,  and  is  not  very  intelligible. 
It  is  no  question  of  some  special  kind  of  crop,  like  tobacco 
or  melons,  for  which  there  is  a  limited  market,  but  of  the 
ordinary  staple  crops  of  the  country.  Mr.  Butler's  estimate 
of  net  profits  per  acre,  Re.  1-7-0  only,  if  correctly  stated,  seems 
to   me  absurdly   low.     I    cannot   believe   it    would   ba    worth 
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any  zatnindar's  while  t)  caltivate   laad  at  all    with    aach  dismal 
prospects. 

As  regards  land  revenue  the  Divisional  Judge's  own 
remarks  show  how  hopeless  a  test  it  is,  He  first  observes 
that  127  times  the  land  revenue  is  not  an  unfair  estimate 
of  market  valae,  which  would  work  out  to  about  Rs.  36 
an  acre  or  Rs.  4-8-0  per  kanal  only  50  per  cent  more  than  what 
the  Collector  was  willing  to  give  for  the  standing  crop,  and 
a  more  fraction  of  even  the  lowest  rates  of  sales  in  recent 
years.  In  short  T  do  not  at  all  approve  of  the  learned  Divisional 
Judge's  method  of  dealing  with  the  matter.  I  would  base 
my  estimate  on  test  sales,  judiciously  selected,  and 
would  by  DO  means  neglect  t  he  figures  paid  for  crops. 

The  sales  in  question  are  Nos.  1,  5,  7,  8,  10,    14,    17,  19,    20 
and  29  in  the  list  at  pages  20,    23.     I  am   not    at  all    satisfied 
with    the    Divisional   Judge's   reasons   for  rejecting    these   pre- 
cedents.     He    says    Nos.     1     and    8     (Rs.    50     per      hanil) 
should     be    rejected     because    the     areas   are     so    small.     He 
does   not   seem    to     have   realised     that,   though     Government 
has     taken     up     118     acres      odd,     this     area      is     not      the 
compact     property    of   one    man,     but      is     divided     minutely 
into    very    small    holdings,   in  some     of      which      are     many 
shareholders  with  shares  in  some  cases  going  as  low  as  ^j.     The 
average  size  of  holdings  is  a   little  over  2\   acres    and   the    area 
owned  by  each  claimant  is  something  very  low  indeed.     In    these 
circumstances  I  see  no  good   reason   for   the  view  that  sales   of 
small  areas  should  be  neglected.     Next,  he  objects  to  No.  7  as   a 
test  because  it  was  bought  for   a  graveyard.     I  cannot   see   that 
this  is  any  reason  at  all  for  rejecting  it  as  a  precedent ;  but  as  it  is 
far  above  what  appellants  claim,  I  am  content  to  leave  it  out.    In 
No.  5  the  rate  is  Rs.  50   a  kanal.    It  may   be  that  the  purchaser 
wished  to  add  it  to  his  well -irrigated  area,  and  he  might  perhaps 
be  ready   to  pay  a  litle  more  than  he  otherwise  would  for  it,  but 
after  all  this  is  mere  conjecture,  and  the  rate  is  the  same   as   in 
Nos.  1  and  8.     No.  10  was  sold  at  an  absurdly   low   figure  ;  but 
I  think  it  should  be  borne  in  mind  in  assessing  value — No.  14  (3| 
Jcanals)  sold  at  Rs.   25   odd,   and  No.  17  (10   kanals)    at    nearly 
Rs.  30    a     kanal — 'I    would   take     both     into    the  calculation. 
No.  19,  5  kanals,  went  at  Rs.  50  per  kanal.     No  reason  'whatever 
has  been  given  for  neglecting  this.     None  of  these  are  said    to  be 
inflated  prices  due  to  Government's  action.     About   No.    29    (2' 
kanals)  there  is  a  mystery.     Claimants  say  it  was  really  Rs.   400 
for  the  equity  of  redemption,  and  that   the    whole    bargain   cost 
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Rs.  1,350.  Of  this  there  is  no  adequate  proof  ;  but  in  my  opinion 
there  is  some  ground  for  supposing  that  mortgage  rights  were 
not  sold  for  this  sura  of  Rs.  400  but  only  equity  of  redemption, 
and  as  we  do  not  know  for  certain  the  amount  of  the  mortgage 
lien,  the  safest  way  is  to  leave  this  item  out  of  account.  I 
would  utilise  Nos.  1,  5,  8,  10,  14,  17,  19,  and  20.  This  last  is  the 
average  rate  given  by  Colonel  Leigh,  Collector,  in  1899,  for  land 
taken  for  the  railway — a  very  large  area.  I  can  see  no  good 
reason  for  neglecting  the  bargain  Colonel  Leigh,  an  officer  of 
great  experience,  made  so  long  ago  as  1899  ;  and  in  this  connection 
see  Munji  Khetsey's  case  ('^),  Y^iwa,.  3  in  headnote.  Taking  all 
the  numbers  but  the  last,  and  keeping  it  as  a  separate  test,  I 
find  that  the  average  price  is  Rs.  28-10-6  per  Jcanal  to  Colonel 
Leigh's  Rs.  29-14-3. 

Considering  the  steady  increase  in  the  value  of  land  every- 
where I  see  nothing  unfair  in  these  circumstances  in  fixing  the 
fair  value  of  maira  land  at  Rs.  30  per  Jcanal.  In  my  opinion 
L^la  Pran  Nath  would  probably  have  come  to  a  conclusion 
like  this  had  he  not  made  too  much  of  the  suggestion  that  in 
sale  deeds  prices  had  been  overstated  to  defeat  pre-emptors. 
We  are  assurai,  and  it  is  not  denied,  that  no  pre-emption  suit 
his  besn  brought  in  the  village  in  these  ten  years  ;  and  the 
list  of  claim  mts  shews  that  none  bub  Sayads  own  the  lands  taken 
up,  while  the  names  of  purchasers  at  pages  20 — 23  are  mostly 
of  Sayads.     There  is  thus  no  reason  to  discount  the  sale  figures. 

The  Upara  land  comes  next.  Lala  Pran  Nath  allowed 
Rs.  30  per  kanal,  the  Collector  Rs.  20,  and  the  Divisional  Judge 
Rs.  40.  The  area  to  be  dealt  with  is  en  bloc,  14  acres,  3  polis  and 
19  roods;  but  here  again  it  must  be  remembered  that  it  is  divided 
among  ten  holdings  and  many  owners.  The  Divisional  Judge  has 
again  refrained  from  making  use  of  the  evidence  of  previous 
sales.  I  agree  with  Mr.  Turner  that  the  sale  to  Khawas  Khan 
should  not  be  taken  into  account.  I  will  give  my  reasons 
at  length  later,  but  I  cannot  see  why  the  eight  sales  of  Upara 
land,  Nos.  3,  18,  21  to  24,  27  and  31  in  the  list  at  pages  20—23, 
should  be  wholly  ignored.  It  is  stated  and  not  denied  that  six 
of  these  sales,  being  of  small  areas,  less  than  a  Jcanal  each,  sold 
for  special  reasons  at  Rs.  100  per  Jcanal.  But  I  see  no  reason 
why  the  two  larger  sales  Nos.  3  and  27  (1  Jcanal  10  marlas  and  3 
Jcanal  2  marlas)  should  not  be  relied  upon.  The  average 
price  per  Jcanal  on  this  basis  would  be  Rs.  52  odd  per  Jcanal. 
I  see  nj  reason  whatever  for  refusing  this.  We  have  no  safe 
materials  for  an  estimate  but  these  two  sales. 


(})  I.  L.  R,  XV  Bom.,  279. 
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Leaving  out  the  special  case  of  Khawas  Khan  for  the  present 
we  come  to  the  chahi  land.  Lila  Pran  Nath  allowed  Rs.  60, 
the  Collector  Rs.  80,  and  the  Divisional  Judge  Rs.  100  per 
kanal.  The  claim  was  for  Rs.  300,  but  in  this  Court  the  owners 
hold  out  only  for  Rs.  250.  The  area  is  14  acres  33  poles.  As 
no  sales  have  tsiken  place  in  the  village,  and  only  one  in  Jassian 
(adjoining)  so  long  ago  as  1893,  and  four  in  another  neigh- 
bouring village,  called  Sarwala,  we  have  not  much  to  go  upon. 
The  Divisional  Judge,  on  the  basis  of  produce  estimates, 
mentions  the  claimants  *  figure  of  Rs.  250  per  kanal  only  to 
reject  it;  and  then  he  take.,  127  times  the  land  revenue,  the 
estimate  of  Mr.  Butler  of  the  Settlement  Department,  and  finds 
Rs.  80  per  kanal  the  figure.  Putting  one  thing  with  another, 
he  fixes  Rs.  100  as  fair.  I  am  inclined  to  agree  that  the  Rs.  250 
estimate  is  excessive  ;  and  as  the  thing  must  be  largely  guess- 
work, I  would  not  alter  the  Divisional  Judge's  figure,  especially 
as  the  wells  themselves  have  been  separately  valued.  For  them 
the  Divisional  Judge  has  given  some  Hs.  3,100  in  all,  and  such 
wells  are  of  no  value  apart  from  the  laud,  so  that  this  sum 
is  really  an  additional  compensation  for  the  land  treated  as 
chahi  land. 

The  claim  of  Rs.  19,000  for  the  wells  is  simply  preposterous. 
Lala  Pran  Nath  and  the  Divisional  Judge,  respectively,  have 
allowed  the  following  suras,  if  we  correct  a  mere  slip  in  the 
latter's  figure  for  the  fifth  well  : — 


Pran  Nath. 

Divisional  Judge. 

Rs.  a.  p. 

Rs.  a.  p. 

(a)  Saifali  Shahwala 

.     1,142  0    0 

805  12  0 

(b)  Roshan  Shahwala 

679  0     0 

503    0  0 

(c)  Ghanaya  Shahwala 

757  8    0 

639    2  0 

(d)  Walayat  Shahwala     ... 

736  0    0 

623  12  0 

(«)  Muhammad  Shahwala 

526  0    0 

533  12  0 

Total              

.      3,840  8    0 

3,105  6     0 

On  the  strength  of  the  evidence  of  Babu  Nihal  Singh, 
Department  Public  Works  Overseer,  page  56,  line  26,  the  owners 
claim  Rs.  25  per  foot  of  masonry  below  water.  The  Divisional 
Judge  has  given  from  Rs.  17-12-0  per  yard  down  to  Rs.  11-12-0, 
taking  the  Taheildar's  estimate.  This  officer  was  put  in  (he 
witness-box,  but  was  never  examined  on  this  point,  and  we  have 
no  evidence  but  Babu  Nihal  Singh's.  In  my  opinion  the 
Divisional  Judge  was   not  jastifijd   in   taking  aa    evidence   the 
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preliminary  report  of  the  Tahsildar.     I    would  allow   the  Babu's 
estimate  here. 

I  set  down  here  the  increaeed  awards  neceseary  on  this   i^ay 
of  looking  at  the  matter  : — 


Wells. 

Additional  sum 

allowed  by  Divi- 

Bional  Judge. 

(«) 

Bs.  a.  p. 
94  8     0 

ih) 

47  0     C 

(c) 

52  8     0 

(d) 

35  8     0 

1       ^•> 

35  4    0 

Additional 
now  allowed. 


Rs.  a.  p. 
450  0     0 

»00  0  0 

250  0  0 

150  0  0 

225  0  0 


Increase. 


Bs.  a.  p. 
355     8  0 

253     0  0 

197    8  0 

lU    8  0 

189  12  0 


Total  DOW 

allowed  for 

well. 


Bs.     a.  p. 
1,161     4  0 

756    0  0 

836  10  0 

738    4  0 

723    8  0 


And   now    we  come   at  last   to     the   lipara    land     of     Khawas 
Khan.     This    was    14     hanals     m   area.     He     purchased    it   on 
19th    February    1904   from     Nawab    Shah     and    Amir    Haidar 
Shah   for  Rs.  2,600,  i.e.,   at  the   rate  of    Rs.  178-9-2   per  kanal 
This    was   before    the    earliest  notification    under    Section    6   of 
the    Act,     and    nearly    a   year     after   the     assembling   of  the 
first  Committee  at   Campbellpote   which  was   to  decide  whether 
Government    wrnld    set   up  a  Civil     Station   there,  •  and   what 
land  (loughly)  would  be   taken  up.     The  contention  of   Khawas 
Khan    is  that    the    late    at  which   he  was  able    to   purchase — 
his  purchase  was  apparently  bond  fide    and    for   cash    down — is 
the   rate   at   which  Government     should     compensate  him,  be- 
ing in   accordance  with  the   market  value   at  date  of  notification. 
Indirectly  tie  8ame  aigument  is  put  foiwaid    by  all    the   other 
claimants   thus — if  the   market  value    of  Khawas   Khan's   plot 
was     really     Re.     178      per      Jcanal    at     date    of     notification 
then   the  market  value  of   all  the   remaining   lipara    land,  and 
perhaps    also  of  other  sorts  of  land,  similarly  situated,  was  also 
Ks.  178  per   kanal.     These  persons  all  rely  upon  the  first  clause 
of  Section   23    of  the   Act,  under  which    the   Court   is  to   take 
into     account  the    market    value    of  the  laud  at  the  date   of 
notification  under  Section  6. 

Mr.  Turner  for  Government,  relies  upon  the  fifth  clause 
of  Section  24,  under  which  the  Com  t  is  forbidden  to  take  into 
consideration  "  any  increase  in  the  value  of  the  land  acquired 
"  hkely  to  acci ue  from  the  use  to  which  it  will  be  put  when 
*'  acquired";  and  on  the  diflBcult  question  thus  raised  we  have 
[    heard  lengthy  and  learned  ai^umeuts. 
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To  begin  with,  I  may  note  that  we  have  already  ruled  that 
ground  14  of  the  grounds  of  appeal  is  inadmissible.  In  our 
opinion  we  cannot  take  into  account  pi  ices  obtained  by  Govern- 
ment in  December  1905  and  in  1906  on  sales  of  portions  of  the 
lands  acquired.  Those  sales  are  not,  and  cannot  be,  on  the 
record,  and  enhanced  rates  obtained  on  th(m  aie  certainly  due 
to  the  cause  mentioned  in  the  fifth  claupe  of  Sectif  n  24  of  the 
Act.  The  real  point  for  discussion  is  this  :  Had  Government 
immediately  upon  its  making  known  its  intention  to  acquire 
these  lands  published  a  notification  under  Section  6  of  the  Act, 
then  without  question  the  prices  to  be  paid  would  be  the 
normal  market  values  of  the  lands  at  that  time,  irrespective 
of  enhancement  of  value,  prospective  or  immediate,  due  to 
the  intended  establishment  of  a  Civil  Station  and  bazar  at 
Campbellpore.  But  Government  dtlaytd  the  notification  more 
than  a  year,  and  the  market  value  of  all  lands  on  the  spot 
and  near  the  spot  must  undoubtedly  have  risen,  if  the  word 
"market  value  "  be  taken  in  its  dicticrary  f-ense  and  hot 
in  a  technical  sense.  Khawas  Khan  purchased  at  a  rate  far 
above  what  had  obtained  in  previous  years,  a  price  which  he 
would  not  have  paid  and  which  would  not  have  been  obtainable 
but  for  the  intimation  in  March  1903  of  the  intentions  of  Govern- 
ment, and  similarly  any  other  persons,  in  Februaiy  1904,  could 
have  sold  at  enhanced  rates  though  perhaps  not  at  so  much 
enhanced  a  rate  as  that  paid  ly  him.  Should  all  this  be  taken 
into  account  ?  Should  Government  have  to  pay  for  its  delay 
in  issuing  the  notification  ?     I  am  inclined  to  think  not, 

The  learned  counsel  for  the  claimants  have  referred  us  to 
Cripps  on  the  Law  of  Compensation,  4th  Edition,  pages  107 
and  108.  This  is  a  work  dealing  solely  with  the  law  as  it 
obtains  in  England  ;  and  no  doubt,  where  Indian  Statute  law 
does  not  afford  an  adequate  test,  or  where  it  is  obscure,  the 
principles  of  "  Compensation  "  laid  down  in  such  a  book  might 
be  usefully  followed.  But  in  the  present  case  we  have  two 
sections  of  the  Indian  Act,  Nos.  28  and  24,  which  set  down 
in  considerable  detail  the  rules  to  be  followed  by  the  Courts 
in  this  country  ;  and  for  this  reason,  I  think,  we  need  not  dis- 
cuss Mr.  Cripp'a  ideas  at  all. 

The  Punjab  rulings  to  which  we  have  been  referred  are 
the  following : — 

I'arma  Nand  T.  Secretary  of  State  C'^),  in  which,  at  pages 
136,  137,  are  certain  remarks  regarding  the  necessity    for  seeing 

(0  4i  P.  R.,  1904,. 
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what  was  '*  the  most  advantageous  way  in  which  the  owner 
"can  dispose  of"  the  property,  and  also  the  usefulness  of  a 
valuation  on  net  profits  of  houses. 

Hira  Sand  v.  Secretary  of  Stute  (^)  :  in  this  case  land  was 
taken  op  near  Lahore,  ard  tbe  principle  followed  was  that  the 
owner  is  entitled  to  have  the  price  of  his  land  fixed  with  refer- 
ence to  the  "  prohable  use  which  will  give  him  the  best  return 
*'  and  not  merely  in  accordance  with  its  present  use  or  dis- 
*'  position." 

ZulfiJcar  Khan  v.  Collector  of  Mianwali  ('•') :  here  the 
same  principle  was  laid  down,  but  the  proviso,  based  upon 
Section  24,  clause  5,  of  the  Act,  was  insisted  upon  that  the 
Court  must  not  take  into  ccccunt  frohahle  incieosein  value  due 
to  the  Sitting  tip  oj  the  Civil  Station  of  which  it  was  to  forma 
part.     This   was  a  ruling  of  h   single  Judge. 

This  last  lulirg  is  exactly  in  point,  and  I  would  follow  ft. 
The  argument  of  the  claimants  is  that  Government's  delay  in 
issuing  the  notification  has  allowed  actual  market  value  to  rise; 
but  to  this  the  lepiy  is  that  the  rise  is  merely  speculative. 
Government  is  not  bound  to  complete  an  acquisition  project; 
and  persons  dealing  in  these  lands  should  have  studied  the 
Act,  and  they  would  have  seen  what  Government  would  have 
to  pay  when  it  came  actually  to  acquire  thera. 

Again,  it  is  ccntendtd  that  the  words  of  clause  5,  Section 
24,  do  not,  strictly   speaking,  apply,   becaufe   each  plot  of  land 

must  be  taken  separattly.  It  is  ai^ued  that,  when  the  Court 
is    dealing  with  plot  A   and  is   trying    to   ascertain  its   market 

value  at  date  I  f  notificatitn  (^'ecticn  23,  first  clause),  the  test 
is  the  actual  naiket -values  (in  the  dictionary  sense)  at  that 
date  of  the  surrounding  plots  B,  C,  D,  Ac.  But  this  method 
of  dealing  with  the   matter    would,   except   when  only   a  single 

plot  is  taken  up,  nullify  the  fifth  clause  of  Section  24  entirely. 
The  correct  way  is  to  take  the  whole  of  the  land  together,  and 
to  hold  here  that  we  must  assess  tach  and  every  plot 
at  the  rates  that  would  have  obtained  if  Government  had  never 
announced  any  intention  of  making  a  Civil  Station  or  bazar 
at  all. 

In  regard  to  the  "  most  advantageous  "  use  of  the  land  as  a 
test  of  value,  here  again  the  circumstances  shew  that  in  all 
probability  but  for  Government's  intentions,  the  land  would  all 
have  remained  agricultural  for  an  indefinite  time  to  come. 
The  principle  is  a  thoroughly  sound  one,   but   it  does    not    help 

(»)  21j   P.  R.,    1905.  (»;  CO  P.  B.,  1905. 
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the  owners  here.  It  was  adopted  in  Collector  of  Porta  v.  KasU 
Nath  (1)  ar^d  in  Prem  Chand  Bn.rel  v.  Secretary  of 
State  C)  in  which  ruling  I  xnay  note  here  that  it  is  laid 
down  also  that  the  price  which  an  owner  may  himself  have 
paid  for  property,  if  above  normal  market  value,  is  no  test  of 
what  Government  should  be  m.do  to  pay.  I  approve  of  this 
dictum,  and  it  disposes  of  Khawas  Khan's  argument  ba.ed  on  the 
very  high  price  wbich  he  paid. 

In  my  opinion,  then,  Section  23,  Cl.nse  1,  and  Section  24 
Clause  5,  mu.^t  he  re.d  ir.pether;  and  market  value  in  the 
former  section  means  market  value  in  the  dictionary  sense, 
tempered  by  the  caution  in  the  latter  section. 

Rajindra  Nath  Banerjee's  case  {^)  dots  net  help  claimants. 
No  doubt  future  utility  .should  he  taken  into  acccunt  in 
estimating  market  value  ;  but  here,  apart  from  tl  e  setting  up 
of  the  Civil  station  and  bazar,  no  special  "future  utility  "  is 
visible. 

In  Sump  Khetsey's  case  (*),  already  noticed,  no  doubt  it  is 
said  that  probable  increase  in  values  owing  to  the  spreading 
of  a  town  should  be  taken  into  account  in  these  cases  ;  but  this 
means  increase  of  building  from  natural  causef^  apart  from 
Government's   intentions  with  regard  to  the  land  taken  up. 

I  need  not  discuss  any  further  auTh(  rities.  ]  would  have 
given  Khawas  Khan,  had  I  tried  the  case  below,  crmper  satinn 
at  the  same  rate  as  other  owners,  i.e.,  Es.  52  per  konnl  but 
he  has  been  allowed  Rs.  100,  and  we  cannot,  in  the  absence  of 
an  appeal  by  Government,  interfere  with  this. 

The  net  result,  then,  is  as  follows  :  I  would  accept  this 
appeal  and  in  modification  of  the  decree  of  the  Divisional  Judge 
I  would  award  to  the  appellants  the  following  sums  for  the 
parcels  of  land,  &c.,  indicated  :- 


('^  /.  L.  R.,  X  Bom.,  585. 
(*;  I.L  B.,  n  Calc,  103. 


(«)  J.  I.  B.,  XKXIl  Calc,  343. 
(*)  /.  £.  B.,  XV  Bom.,  279. 
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Kinds  of  land. 


Area. 


Brought  forward 
Rakkar    ,..  

Banjar  Jadid 

Banjar  Kadim     ... 

Ghair  Mumkin    ,,. 

Trees  as   per  Collector's  avard 

Three  trees  at  tank 

Houses 

Wheat  crops 

Stone  wall 

Well  of  Saifali  Shah      

Well  of  Roshanali  Shah 
Well  of  Ghanaya  Siiah 
Well  of  Wilayat  Shah 
Well  of  Muhammad  Shsth 

Fakir's  hut  

Extra  for  10  kanals  l<ii^ , 


Add  15  per  ctnt ,  '-.\c»'|ifc  on  crops 
and  trees  ,,, 


A. 


R. 


Rate 
per 
acre. 


Bb. 


Total 


Amount  now, 
awarded. 


Rs. 

88,238 

48 

5 

22 

26 

152 

30 

440 

82 

S3 

1,161 

756 

836 

738 

723 

2<t 

50 


13,384 

G,467 
49,852 


A. 
14 


0 

9 

6 

1 

0 

0 

0 

8 

0 
4 
C 

10 
4 
8 
0 
0 


6 
0 
0 
0 
0 
0 
0 
0 

c 

0 
0 
0 
0 


15 

i 


As  regards 
this,  we 
heard  no 
argument. 


The  claim  made  by  the  appellnnts  in  tho  Divisional  Court 
was  absurdly  high,  and  even  fhat  made  in  this  Conit  (Rs.  45,000 
odd,  additional  money)  was  immensely  moie  th:iu  they  were 
entitled  to.  Therefore,  in  my  opinion,  the  ^.arties  should  bea; 
their   own  costs. 

Rattigan,  J.—I  entirely  agree  and  have   nothing   to  add  to  12^^^66^.1907. 
my    brother's   exhaustive   judgment.     The    appeal    is   accepted 
pro  tanto,  ard  ei»ch  paity  will  bear  his  own  costs. 
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Before  Mr.  Justice  Kenaington  and  Mr.  Justice   Lai    Chand. 
HARYA,— (Defendant),— PETITIONER, 
Bbvision  Side.      I  Versus 

MUL  CHAND,— (Plaintiff),— RESPONDENT. 

Civil  Revision  No.  1015  of  1904. 

Insolvency— Omission  to  frame  scheduie — Creditor  not  debarred  from  in - 
stituting  suit -Civil  Procedure  Code,  1882,  Sections  351,  352. 

Held  that  where  in  an  insolvency  proceedings  no  schedule  had  been 
framed  as  contemplated  by  Section  352  of  the  Code  of  Civil  Procedure  a 
creditor  is  rot,  by  reason  of  his  debt  havirig  been  entered  in  the  Echedule 
filed  by  the  insolvent  with  his  application  for  insohency,  debarred  from 
suing  for  his  debt. 

Arunachala   v.  Ayyavu  (*)  foUowbd. 
Penhearow  v.  Partah  Singh  (*;  considered  and  distinguished 
Petition  for   revision  of  the   order  of  Lala   Mul  Eaj ,    Judge, 
Small  Cause  Court,  Lahore,  dated  7th  January  1904. 
Jowala  Parshad,  for  respondent. 

This    vpas    a   reference    to   a   Division  Bencli    mad  e  by  Lai 
Chand,  J.,  to  determine  that  where  in  an   insolvency  pro  ceedings 
no    schedule   had    been    framed   as  contemplated  by  Sect  ion  852 
of  the  Code  of   Civil  Procedure  whether  a  creditor  could   recover 
the  amount  of  hi,  debt  by  a  regular  suit. 

The  order  of  reference  by  the  learned  Judge  was  as  follows  : 

18*^  May  1906  ^^^   Chand,  J. — The  petitioners  in  this  case  were  sued  on  a 

bond  for  Rs.  63,  including  interest.  Harya,  defendant,  pleaded 
that  he  had  already  been  declared  an  insolvent  in  proceedings  to 
which  plaintiff  was  a  party  and  of  which  he  had  due  notice  and 
that  therefore  plaintiff  could  not  sue  him  on  the  bond.  The  other 
defendant  Jalal  Din  pleaded  that  the  amount  due  under  the  bond 
had  been  repaid  by  Harya,  defendant,  who  alone  had  boriowed  a 
further  sum  of  Rs.  25,  which  was  entered  in  the  list  attached 
to  the  application  lor  insolvency  and  theiefere  he  could  not  he 
saed. 

No  evidence  was  produced  by  either  side  and  the  lower 
Court  proceeded  to  decree  the  claim  as  defendants  admitted 
having  executed  the  bond. 

The  laA^ci  Court  bus  entirely  ignored  the  pleas  set  up  by 
the  defendnnt.s.  There  aa ay  be  some  justificiition  for  ignoring 
the   p\eH  seb  "»)  by  dsfaodant  2  as  he  did  not  produ  ce  any  evi- 
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dence  to  prove  that  the  amoant  due  under  the  bond  had  been  re- 
paid by  Hary*,  difeudaafc.  Bat  there  was  no  ground  for  not 
deciding  Harya's  plea  that  he  coald  not  be  sued  as  he  had  been 
declared  ati  iu8olvent  in  proceedings  to  which  plaiutiff  was  a 
party. 

This  plea  is  repeated  in  the  application  for  revision,  and  it 
is  evidently  necessary  to  consider  and  decide  its  validity.  The 
insolvency  proceedings  shovv  that  the  plaintiff  was  entered  as  a 
creditor  in  the  list  filed  with  the  application  for  insolvency  and 
thit  notice  was  duly  served  upon  him,  among  other  creditors, 
to  show  cause  against  the  applicant  being  declared  an  insolvent. 
Plaiutiff,  however,  did  not  appear,  though  some  other  creditors 
did  appear,  and  ultimately  after  recording  evidence  for  the 
applicant  Harya  the  Court  declared  him  an  insolvent  under 
>":rection  351,  Civil  Procedure  Code,  and  called  creditors  to  re- 
gister their  debts  at  the  next  heariag  on  22ad  December  1900. 
None  of  the  creditors,  however,  appeared  to  prove  their  debts  and 
the  case  was  accordingly  ordered  to  bo  tiled  on  22ad  December 
1903.  Tlie  quesfcioa  is  whjthu-  aid  u'  sa^h  C'rcaantancas 
the  plaintiff,  whose  name  is  entered  in  the  schedule  filed  with 
the  application  for  insolvency,  is  debarred  from  suing  on  his 
bond. 

I  am  inclined  to  think  he  is  not. 

As  1  read  Sact'ou  352,  Civil  Procedure  Code,  the  declara- 
tion made  under  Section  351  operates  as  a  decree  in  favour  of 
such  creditors  only  who  actually  appear  to  prove  their  defbts 
after  declaration  made  under  Section  351  and  whose  names  as 
such  are  then  entered  in  the  schedule  to  be  prepared  by  the 
Court  under  Section  352,  Civil  Procedure  Code. 

This  view,  however,  does  not  appear  to  be  quite  consistent 
with  tlie  judgment  in  Penhearow  v.  Partab  Singh  (^).  There 
apparently  a  schedule  prepared  before  the  declaration  made 
under  Section  351  was  held  to  be  a  sufficient  compliance  with 
the  provisions  of  Section  352,  and  plaintiff  whose  came  was  en- 
tered in  that  schedule  was  held  as  debarred  from  suing.  So  far 
as  I  can  discover  there  is  no  provision  in  the  Code  for  prepar- 
ing a  schedule  before  declaring  insolvent  under  Section  351,  and 
possibly  I  surmise  that  the  schedule  mentioned  in  the 
judgment  Penhearow  v.  Partab  Singh  was  the  list  filed  with  the 
application  for  insolvency.  If  this  surmise  be  correct  it  would 
not  at  all  in  my  opinion  comply  with  the  provisions  of  Section 
352,   Civil    Procedure  Code.     As   already  observed  the  schedule 


(»)76P.  iJ.,  1890. 


366  CIVIL  JtJDGMENTS-No.  64.  [  Eecobd 


referred  to  in  Section  352,  is  a  schedale  prepared  after  the  de- 
claration nnder  Sect! on  351,  and  where  no  saoh  schedule  has  been 
prepared  owing  to  non-appearance  of  the  creditors  to  prove 
their  debts  would  the  lieolirati in  a ader  Section  351  operate  as 
a  decree  in  favour  of  creditors  wh)3e  nftmes  are  entered  in  the 
schedule  attached  to  the  original  application  for    insolvency. 

As  the  judgment  in  Panhearow  v.  Partab  Singh  i^)is  not  clear 
and  it  is  at  least  doubtful  whether  it  was  intended  to  apply 
to  a  case  like  the  present,  I  refer  the  case  to  a  Division  Bench 
for    decision.     Parties  to  be   informed. 

The  judgment  of  the  Cjurt  was  delivered  by 

2nd  Feby.   1907.  Lal  Chand,    J. — The     facts     of     this        case     are      given 

in  full  in  the  referring  order  and  need  not  be  recvpitulated. 
The  case  appears  to  be  on  all  fours  with  Arunachala  v.  Ayyavu  (2), 
and  we  agree  with  the  view  taken  in  that  case  and  hold 
that  the  suit  is  maintainable.  Possibly  there  was  some  order 
in  Penhearow  vr.  Partab  Singh  (*)  adopting  the  list  filed  under 
Section  345,  Civil  Pric?dnre  Oi)i;i,  n  a  sch^iub  aider  Section 
352,  Civil  Procedure  Code.  There  is  none  however  in  the  pre- 
sent case,  and  wo  are  not  prepired  to  hold  that  a  list  of  debts 
filed  under  Section  315,  Civil  Procedure  Code,  prior  to  a  declara- 
tion under  Section  351,  Civil  Procedure  Code,  is  a  schedule  as 
required  by  Section  352,  Civil  Procedure  Code.  It  is  necessary 
that  the  Court  should  by  order  determine  the  persons  who  have 
proved  themselves  to  be  the  insolvents'  creditors  and  their  re- 
spective debts  and  then  frame  a  schedule  of  sui'i  p  ersons  and 
debts.  In  the  absence  of  any  such  determination  by  Court  the 
declaration  under  Section  351,  Civil  Proc^du  re  Code,  that  the 
applicant  was  an  insolvent  cannot  be  deemed  to  be  a  decree  in 
favour  of  the  respondent  for  the  amount  due  to  him.  The  suit  in 
consequence  is  not  barred  as  res  judicata  and  is  maintainable. 
We  dismiss  the  petition  for  revision  but  without  costs,  as  the 
suit  is  due  to  respondent's  own  failure  to  appear  and  prove  his 
debt  in  the  insolvency  proceedings. 

Application  dismissed  < 
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No.  65. 

Before  Mr.  Justice  Robertson    and  Mr,  Justice  Shah  Din. 

SOBHA  SINGH,- (Plaintiff),— APPELLANT, 

Versus 

KISHORE  CHAND   AND  ANOTHER,- (Dependants), — 

RESPONDENTS. 


Appillate  Side. 


Civil  Appeal  No.  27  of  1907. 

Cui-tom — Alienaticn  by  male  proprietor — Alienation  of  ancestral  estate  in 
order  to  carry  on  speculative  suits  J  or  pre-emption — Legal  necessity — Rexnsion  — 
Power  of  Chief  Court  to  interfere  on  questions  other  than  in  respect  of  which  the 
application  was  admitted — Punjab  Courts  Act,  1884,  Section  70  (1)  (b)  (Hi). 

Held  that  advances  made  to  agricultural  proprietors  on  the  security 
of  ancestral  land  to  provide  them  with  funds  to  fight  out  speculative  suits 
for  pre-emption  can  under  no  circnmstances  be  regarded  as  incurred  for 
legal  necessity  and  alienees  who  mnke  such  advances  cannot  reasonably  ask 
the  Courts  to    regard    such    alienations  as  made  for  necessary  purpose. 

Held  also  that  under  clause  (m)  of  the  proviso  to  Section  70  (1)  (b) 
of  the  Punjab  Courts  Act,  1884,  the  Chief  Court  cannot  exercise  its  revisional 
powers  except  in  regard  to  those  points  in  respect  of  which  the  application 
under  Section  70  (I)  {b)  has  been  admitted. 

Further    appeal     from     the     decree   of   Qazi   Muhammad    Aslam, 
Divisional  Judge,  Ferozepore  Division,  dated  I4:th  July  1906. 
Chaoi  Lai,  for  appellant. 
Ganpat  Rai,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 

Shah  Din,  J.— The  suit  out  of  which  this  appeal  has  arisen  5^^  Marchl^07. 
was  brought  by  the  plaintiff-appellant  to  contest  a  mortgage  of 
530  kanals  and  15  marlas  of  land  effected  by  his  father  in  favour 
of  the  defendants  on  5th  October  1896  for  tls.  1,000.  The 
consideration  for  the  mortgage  consisted  of  two  items  of  Rs.  430 
and  Rs.  570,  the  legal  necessity  in  respect  of  which,  as  explained 
in  the  deed,  was  stated  to  be  as  follows  :  (1)  Rs.  430  were  to  be 
;  paid  into  Court  in  a  pre-emption  puit  in  which  an  ex-parte  decree 
had  been  obtained  by  the  mortgagor  on  8th  August  1896  ;  and 
(2)  Rs.  570  were  required  for  purposes  of  another  pre-emption 
case  which  was  then  pending.  It  appears  that  the  sum  of 
Rs.  430  was  actually  paid  into  Court  by  the  mortgagor  soon  after 
the  mortgage,  though  it  was  taken  back  by  him  on  the  ex-parte 
decree  being  set  aside.  In  the  other  case  the  suit  was  dismis.«?ed 
and  therefore  Rs.  570  were  never  paid  into  Court  at  all.  In  the 
present  suit  the  plaintiff  alleged  that  the  land  wan  ancestral,  and 
that  aa  the   mortgage  was   not  made  for  consideration  and  legal 
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necessity,  it  was  void  against  him  and  did  not  affect  his  rights 
of  succession  to  the  land.  The  defendants  pleaded  that  the  land 
was  self-acquired  of  the  plaintiffs*  father,  that  the  raortgage  was 
for  consideration  and  necessity,  that  the  plaintiff  had  acquiesced 
in  the  alienation,  and  that  the  suit  was  barred  by  limitation. 
The  first  Court  found  that  the  plaintiff  had  failed  to  prove  that 
the  land  in  suit  was  the  ancestral  property  of  his  father ;  that 
the  alienation  was  made  for  necessity,  and  that  the  plaintiff  had 
acquiesced  in  the  mortgage.  It  therefore  dismissed  the  plaintiff's 
suit. 

On  appeal  the  learned  Divisional  Judge,  without  properly 
going  into  the  questions  of  the  nature  of  the  property  and  the 
plaintiff's  alleged  acquiescence  in  the  alienation,  held  that  the 
mortgage  was  for  necessity,  and  on  this  ground  upheld  the  decree 
of  the  first  Court. 

The  plaintiff  applied  to  this  Court  for  revision  under  Section 
70  (1)  (6)  of  the  Punjab  Courts  Act  and  his  revision  was  admit- 
ted by  Mr.  Justice  Chatterji  as  an  appeal  in  reppect  of  the 
question  whether  the  necessity  for  the  raortgage  as  regards  the 
sum  of  money  (Rs.  570)  alleged  to  have  been  required  for  the. 
pre-emption  suit  that  was  dismissed  by  the  First  Court,  was  or 
was  not  established.  The  plaintiff's  application  for  revision 
having  been  admitted  in  respect  of  this  question  alone,  we  can- 
not, under  clause  {in)  of  the  proviso  to  Section  70  (1)  (6),  treat  the 
question  of  the  necessity  as  regards  the  sum  of  Rs.  4.30  which 
has  been  decided  by  the  Lower  Appellate  Court  in  defendants' 
favour  as  an  open  one,  and  the  arguments  on  both  sides  were, 
therefore,  limited  to  the  alleged  necessity  for  Rs.  .570. 

Now  as  regards  this  item  the  learned  Divisional  Judge  has 
contented  himself  with  remarking  that  "  the  defendants  had 
"  more  than  sufficient  reasons  to  believe  that  the  money  whs 
"  required  for  the  purpose  of  acquirine:  land  by  pre-emption,"  and 
has  held  upon  the  authority  of  the  decision  of  this  Court  in 
mtam  Singh  v.  Buta  Singh  (CivW  Appeal  No.  29  of  1902)  (1),  that 
"  the  alienation  of  ancestral  land  for  such  a  purpose  must  be 
"  held  to  have  been  for  valid  necessity.  "  The  authority  cited, 
however,  is  not  in  point  and  does  not  support  the  broad  proposi- 
tion which  the  Divisional  Judge  has  laid  down  in  this  case. 
The  question  of  necessity  for  an  alienation  has  to  be  determined 
in  each  case  with  reference  to  its  particular  facts  ;  and  all  that 
was  held  in  the  decision  above  referred  to  was  that  the  evidence 
on  the  record  was  sufficient  to  satisfy  the  Court  "  that  the  sale: 
"  in  suit  was  effected  for  the  purpose  of  increasing  the  estate  of, 
"  the  family  of  the  appellants  in  Bara  Find  and  was  an  act  of 
"^        (1)  67,  P.  L.  B.,  iaU3. 
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"good  management  within  the  power  of  the  vendors,  and  was 
"  not  assailable  by  the  sons  of  one  vendor.  "  In  the  present  case 
there  is  not  the  remotest  suggestion,  nor  is  there  any  evidence 
on  the  record  to  substantiate  any  such  allegation,  if  one  were 
Diade,  that  the  suit  for  pre-emption  was  instituted  with  the  sole 
object  of  increasing  the  estate  of  the  family  and  that  the  mort- 
gage for  Rs.  570  was,  all  things  considered,  an  act  of  good 
management.  No  doubt  there  may  be  cases  in  which  circum- 
stances may  justify  the  temporary  alienation  of  ancestral  land 
by  a  pre-emptor  for  the  purpose  of  raising  the  necessary  funds 
to  pay  into  Court  the  purchase  money  ;  but  in  all  such  cases  the 
contemplated    benefit  to    the   pre-emptor's  estate,   such  as  would 

;  support  a    finding   as  to  the   alienation    being  an   act   of   good 
management,    must  be   clearly     and    unequivocally    established. 

:  The  institution   of  a    speculative  suit  for  pre-emption,   which,  as 

;  here,  may  be  unsuccessful  and  which  may  have  been  undertaken 
simply  to  satisfy  a   mischievous  craving  for  litigation  can,  under 
no  circumstances,     be   a   suflBcient  justification   for   alienating 
ancestral   land,    and   the    alienees    who   advance    money  to  pre 
emptors  to  provide  them  with   sinews  of    war  to   fight    cases  of 

\  this  description   cannot   reasonably   ask    the    Courts   to  regard 

i  the  alienations  made  in  their  favour  as  for  legal  necessity. 

We  think,  therefore,  that  the  learned  Divisional  Judge  was 
not  justified  in  holding  that  as  regards  the  item  of  Rs.  570  the 
mortgage  in  dispute  was  efEected  for  valid  necessity.     This  being 

'oar  view,  if  the  decision  of  the  appeal  had  turned  solely  upon 
the  que  stion    of  necessity   for  the  mortgage,  we  should  have  held 

I  that  the    plaintiff  was  bound  by   the  mortgage   to  the   extent  of 

'  Rs.  430  only.  It  is  urged,  however,  for  the  respondents  that  the 
Divisional  Judge  has  not  disposed  of  the  other  points  that  arise 
in  the  case  and  which  go  to  the  root  of  the  plaintiff's  claim, 
viz.,  that  the  property  in  suit  was   self-acquired  of  the  mortgagor 

^d  that  the  plaintiff  acquiesced  in  the  alienation  in  question. 
On  both  these  points  the  first  Court  had  found  in  favoar  of  the 
defendants,  and  a  finding  on  either  of  these  adverse  to  the 
plaintiff  by  the  Lower  Appellate  Court  would  have  sufficed  to 
dismiss  his  claim.  As  the  respondents  are  clearly  entitled  to  a 
decision  on  each  of  these  questions,  and  as  the  Lower  Appellate 
Oourt  has  not  disposed  of  them  in  its  judgment  (the  finding  as  to 
the  165  kanals  of  laud  being  ancestral  property  does  not  appear 
to  have  been  come  to  after  a  full  consideration  of  the  matter) 
we  set  aside  the  judgment  and  decree  of  the  Lower  Appellate 
Oourt  and  remand  the  case  for  decision  with  reference  to  the 
foiegoing  remarks. 
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No.  66. 

Before  Mr.  Justice  Robertson  and  Mr.  Justice    Shah  Din. 
SOBHA  RAM,— (Plaintiff),— APPELLANT, 

Versus 
RAM  DAS,— (Defendant),— RESPONDENT. 

Civil  Appeal  No.  1329  of  1906. 

Arbitration — Award — Receiving  evidence  from  one  side  in  absence  of  other— 
Misconduct— Award  set   aside — Decree  on,  merits — Appeal — Oompetency    of 
Appellate  Court  to  question  the  legality  of   the   order  setting  aside   award  - 
Cixil  Procedure  Code,  1882,  Section  521. 

Where  arbitrators  held  meetings  and  took  the  evidence  produced  by  one 
party  in  the  absence  of  the  other  party  which  was  wholly  unavoidable  and 
did  not  give  the  latter  sufficient  opportunity  to   produce   his  own  evidence. 

Held,  that  they  were  Kuilty  of  Judicial  misconduct  within  the  meaning 
of  Section  521  of  the  Civil  Procedure  Code  and  that  their  award  was  not 
valid,  and  was  rightly  set  aside  by  the  Court. 

Query— Whether,  in  a  case  in  which  there  has  been  an  order  of  reference 
to  arbitration  under  Section  508,  Civil  Procedure  Code,  and  an  award  has 
been  delivered  by  the  arbitrators  bat  has  been  set  aside  by  the  Court  under 
Section  5i5l,  and  a  decree  is  passed  on  the  merits,  it  is  open  to  an  appellate 
Coart  on  an  appeal  against  that  decree  to  consider  the  question  of  the 
legality  of  the  order  setting  aside  the  award  ? 

Further  appeal  from   the  decree   of  H.    Scott  Smith  Esqtiire, 
Divisional  Judge,  Bawalpindi  Division,  dated  Mth  October  1906. 

Beechey,  for  appellant. 

Sukh  Dial,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Shah  Din,  J. — The  judgment  in  this  appeal  will  also  dispose 
of  the  connected  appeal  No.  1331  of  1906. 

The  plaintiff  Sobha  Ram  sued  his  nephew  Ram  Das  for 
recovery  of  Rs.  1,000  cash,  and  for  possession  of  191  kanals  6| 
marlas  of  land  on  the  allegations  that  on  29th  May  1894  they 
divided  their  joint  estate  between  themselves  with  the  exception  of 
Rs.  1,000  in  cash,  debts  due  to  the  family  to  the  amount  of 
Rs.  1,000,  and  100  bighas  of  land,  which  were  set  apart  for  the 
maintenance  of  Mussammat  Sudhi,  grandmother  of  the  plaintiff 
and  mother  of  the  defendant  ;  that  the  cash  was  intact  on  the 
death  of  Mussammat  Sudhi  and  came  into  the  possession  of  the 
defendant,  who  also  had  realised  ^the  debts  for  Rs.  1,000  ;  that 
Mussammat  Sudhi  having  died,  the  plaintiff  was  entitled  to  half 
the  share  of  tho  property  in  question- 
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The  defeudant  pleaded,  inter  alia,  that  Mnssammat  Sudhi 
had  spent  in  her  life-time  the  cash  and  the  sums  realised  on 
account  of  debts  ;  that  as  these  items  had  been  assigned  to  her 
as  her  absolute  property  she  had  full  control  over  them  ;  and 
that  he  himself  had  spent  Rs.  1,600  on  her  funeral  ceremonies, 
half  of  which  the  plaintiff  was  bouqd  to  pay  before  obtaining  a 
decree  for  half  the  land. 

On  20tb  February  1906  the  parties  applied  to  the  Court 
asking  it  to  refer  the  matter  in  dispute  to  certain  arbitratoiB 
named  by  them,  and  the  Court  made  the  order  of  reference 
accordingly.  On  the  22nd  March  1906  the  arbitrators  filed 
their  award  in  Court.  The  award  being  in  plaintiff's  favour, 
the  defendant  applied  to  have  it  set  aside  on  the  grounds  that 
the  arbitratfjrs  had  taken  the  plaintiff's  evidence  in  the  absence 
of  the  defendant,  who  was  prevented  from  attending  on  the  date 
fixed  for  evidence  owing  to  the  serious  illness  of  his  daughter 
which. refiulted  in  her  death,  and  that  the  arbitrators  had  not 
given  the  defendant  an  opportunity  to  produce  his  own  evidence. 
The  Court  allowed  this  objection  and  setting  aside  the  award 
proceeded  to  decide  the  suit  upon  the  merits. 

It  found  that  tlie  defendant  was  liable  for  the  Rs.  2,00( 
cash  and  debts  aforesaid,  and  that  therefore  the  plaintiff 
was  entitled  to  Rs.  1,000.  After  deducting  from  this  sum 
Rs.  400  due  from  the  plaintiff  to  defendant,  as  the  former's 
half  share  of  the  funeral  expenses  incurred  by  the  latter, 
in  connection  with  Musnammat  Sudhi's  death,  the  Court 
gave  the  plaintiff  a  decree  for  Rs,  600  and  50  highas  of 
land. 

On  appeal  the  Divisional  Judge  held,  with  reference 
to  the  plaintiff's  contention  that  the  first  Court  should 
have  passed  a  decree  in  aocordauce  with  the  arbitrator's 
award,  dated  22nd  March  1906,  that  he  could  not  go 
behind  the  order  of  the  Court  setting  a  side  the  award, 
Ganga  Prasad  v.  Kura  (^).  On  the  merits  of  the  case 
he  held  that  the  Rs.  2,000  cash  and  debts  were  assigned 
to  Mussammat  Sudhi  as  her  share  out  of  the  family 
property  and  not  merely  for  her  maintenance  ;  that  it  was 
not  shown  by  the  plaintiff  that  the  money  was  kept 
intact  until  her  death,  and  that  then,  or  previously,  it  came 
into  defendant's  possession  ;  and  that  though  the  defendant 
had  performed  the  funeral  ceremonies  of  the  deceased  lady, 
he  had     failed     to   prove     that     the     income    from    her  estate 
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was  not  suflScient  to  meet  the  expenses  incidental  thereto. 
The  decree  of  the  first  Court  was,  therefore,  modified  to 
one  in  favour  of  the  plaintiff  for  possession  of  50  bighas 
of   land   only. 

Both  parties  have  appealed  to  this  Conrt.  In  this 
appeal  the  first  contention  raised  on  behalf  of  the  plaintiff 
is  that  the  lower  Appellate  Court  had  full  power  to  go 
behind  the  order  of  the  first  Court  setting  aside  the  award, 
that  the  award  was  set  aside  on  insuflBcient  grounds  as 
no  judicial  misconduct  on  the  part  of  the  arbitrators  had 
been  made  out,  and  that  a  decree  should  have  been  passed 
in  terms  of  the  award.  The  authoiities  on  this  question 
seem  to  be  rather  conflicting.  The  plaintiff's  contention 
derives  seme  support  from  the  decisions  in  Nanak  Chand  v. 
Sam  Narayan  (*),  Ahdul  Rahman  v.  Yar  Muhammad  (*),  and 
George  Vastian  Soury  (^),  whilst  the  defendant's  position 
is  fortified  by  the  rulings  in  Ganga  Prasad  v.  Kura  (*),  and 
Shyama  Charan  Pramanik  v.  Prolhad   Durwan   ('). 

In  the  view,  however,  which  we  take  of  the  case  it 
is  unnecessary  to  come  to  a  decision  on  the  legal  point 
thus  raised,  as  we  think,  after  carefully  considering  the 
matter  in  issue  and  referring  to  the  record,  that  the  first 
Court  was  perfectly  justified  in  setting  aside  the  award  of 
the  arbitrators  on  the  ground  that  the  latter  had  been 
guilty  of  judicial  misconduct  in  having  taken  the  plaintiff's 
evidence  in  the  absence  of  the  defendant  which  was 
wholly  unavoidable,  and  should  have  been  condoned,  and 
in  having  omitted  to  give  the  latter  suflScient  opportunity 
to  produce  his  own  evidence. 

On  the  merits,  after  hearing  argument  and  perusing 
such  portions  of  the  record  as  were  relied  upon  by  each 
party  in  support  of  his  appeal,  we  entirely  concur  in  the 
conclusions  come  to  by  the  learned  Divisional  Judge  in 
his   consideied   and   carefully   worded  judgment. 

We  accordingly  dismiss  this  appeal  and  the  appeal 
No.  1331  of  1906.  The  parties  will  bear  their  own  costs 
throughout. 

Appeal  dismissed. 


(1)  I.  L.  R.,  //  AIL,  181,  J.  B.        (3)  /.  L.  R.,  XXII  Mad.,  202. 
(')I.L.  B.,  Ill  All.,  636.  (*)  I.L.  H.,  XXVUI  All.,  408, 

(»)  8  Cal.  W.  J^.,  390. 
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No.  67. 

Before  Mr.  Justice  Johnstone. 
MANOHAR  LAL,--(Defendant),— PETITIONER, 

Versus  ^  \  Revibiom  Sidh. 

PARS  RAM  AND  ANOTHER,- (Plaintiffs),— 
RESPONDENTS. 
Civil  Revision  No.  2087  of  1904. 
Custom — Pre-emption— Pre-eiwption   on  sale  of  house  'property—  Mohalla 
Barwala,  Jagadhri — 

Held,  that  the  custom  of  pre-emption  in  respect  of  sales  of  honse 
property  by  reason  of  vicinage  does  prevail  in  Mohalla  Barwala  ef  the  town 
of  Jagadhri. 

Dhan  Devi  v.  Kanshi  Ram  ('),  Mamon  v.  Ghaunsa  (*),  referred  to. 
Petitton  for   revision  of  the  order  of  T.  J.  Kennedy,  Esquire, 
Divisional  Judge,  Amhala  Division,  dated  19th  April  19C4. 
Shadi  Lai,  for  petitioner. 
Dwarka  Das,  for  respondents. 
The  jadgtnont  of  the  learned  Judge  was  as  follows  : — 

Johnstone,  J. — This  was  a    suit   for   pre-emption,   the  sale  jj^^  March  1907. 
which  constitated  the  cause   of   action   having   been    a    sale   by 
aaction  tmder  a  decree. 

The  ground  on  which  the  right  is  based  is  vicinage,  the 
property  being  a  house  in  the  town  of  Jagadhri  in  Mahalla 
Barwala,  and  plaintiff  owning  house  property  immediately  ad- 
joining. The  first  Court  gave  Plaintiff  a  decree,  holding  that 
the  custom  of  pre-emption  did  prevail  in  the  muhalla  and  that 
plaintiff,  even  if  he  intended  after  purchase  to  dispose  of  the 
property  to  outsiders,  was  entitled  to  a  decree.  The  Divisional 
Judge  dismissed  vendee's  appeal,  and  be  comes  up  here  on  the 
revision  side. 

The  only  question  of  any  importance  for  this  Court  is 
whether  the  custom  of  pre-emption  on  the  score  of  vicinage 
prevails  in  the  sub-division  or  not.  The  muhalla  is  quite  small 
said  to  contain  15  to  20  houses  only.  In  so  small  an  area  it  is 
not  to  be  expected  that  much  litigation  has  occurred,  and  I  am 
inclined  to  agree  with  petitioner,  see  ground  2  of  petition,  that 
the  muhalla  is  not  by  itself  a  sub-division  of  the  town.  This 
brings  in  the  neighbouring  bazars  and  muhallas,  and  in  them 
there  is  abundant  proof  by  positive  instances  of  the  existence 
of  the  custom  of  pre-emption.  Further,  neither  in  the  mnhalla 
itself  nor  in  the  neighbouring  streets  has  there  been  a  single 
(^)  38  P.  Ji.,  im.  C»799  P.  R.,  im. 
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case  in  which  pre-emption  was  claimed  and  the  claim  met  by  a 
decision  against  the  existence  of  the  right.  In  the  two  cases 
within  the  muhalla  one  was  decided  in  favour  of  pre-emptor  by 
an  award  of  arbitrator  and  the  other  on  a  compromise.  In  my 
opinion  in  these  circumstances  the  conclusion  is  clear  that  the 
custom  does  prevail  in  Mnhalla  Barwala. 

The  above  remarks  show  how  this  case  is  distinct  from 
cases  like  Imam  Bin  v.  Ghulavi  Muhammad  (»),  in  which  it  was 
laid  down  thai  where  no  instances  are  forthcoming  in  a 
recognised  sub-division  of  a  town,  instances  in  other  sub- 
divisions are  insufficient  to  prove  a  custom  in  that  sub- 
division, for  here  there  are  two  instances  in  the  muhalla  plus 
others  in  the  neighbouring  streets  which  furthermost  likely 
arc  in  the  same  "sab-division".  In  a  similar  manner  I  would 
distinguish  Raman  Mai  v.  Bhagat  Bam  ('),  and  I  would  refer  to 
Dhan  Devi  v.  Kanshi  Bam  ('')  (Single  judge),  and  Mamon  v. 
Ghaunsa  (*)  (Division  Bench),  as  supporting  the  above-stated 
manner  of  looking  at  the  case.  The  last  mentioned  case  was  very 
like  the  present  one,  though  of  a  different  town  . 

As  regards  the  plea  that  the  claim  is  a  henami  one,  I  agree 
entirely  with  the  Courts  below.  The  law  is  clear:  I  can  find 
nothing  in  it  which  prevents  a  pre-emptor  from  enforcing  his 
rights  because  there  is  reason  to  suppose  that  he  docs  not 
intend  to  retain  the  property  in  his  own  hands  after  he  has 
secured  it. 

I  hold  that  the  custom  of  pre-emption  of  houses  on  the  score 
of  vicinage  does  prevail  in  Muhalla  Barwala,  Jagadhri  Town, 
and  that  plaintiff  is  entitled  to  enforce  his  right  under  that 
oustom. 

Dismissed  with  costs. 

Application  dismissed. 

No.  68. 
Before  Mr.  Justice  Battigan. 
'  RAM  RAKHA,— (Plaintiff),— APPELLANT, 
Appkllate  Sidb.    I  '  Versus 

^  (  SANT  RAM  AND  OrHEFlS,-(DEFiNDANTs),-RBSPON DENTS. 

Civil  Appeal  No.  272  of  1907. 
CttStont— Pre-emph'on— Pre  empfton  on  sale  of  shops— Katra  Bamgarhian, 
•Amritsar  city. 

Pound,  that  the  custom  of  pre-emption  in  respect  of  sale  of  shops  by  reason 
ofvicinagd  in  Katra  Ramgarhian  of  the  city   of  Amritsar   had  not  been 

established.  ^^__ 

(0  86  P.  fi.,  1901.  (»)  38  P.  B.,  1906. 
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Sundar  Singh  v.   Mehr  Singh  i^)  referred  to. 

Further  Appeal  from  the' decree  of  Captain  A.  A.  Irvine,  Additional 
Division 'I  Judge,  Amritsar  Division,  dated  1th  February  1906. 

Ram  Bhaj  Datta  for  appellant. 
Turner  for  Respondents. 

The  Judgment  of  the  learred  Judge  was  as   follows: — 

Rattigan,  J. — The  question  in  this   case   is  really  whether     9^^ -WarcA  1907. 
the    custom   of   pre-emption   in   respect   of   sbfjs    exists  in  th'e 
Katra   Ramgarhian  of  Amritsar  city  ?  Mr.    Ram  Bhnj  Datta  for 
appellant  no  doubt,  because  he    saw  the  difficulty  of  proving  the 
existence   of   any   such  custom,    wished  to    argue  that   the  pro- 
perty sold    was  net   leally   a   shop   but  an  ordinary  residential 
house.     I  could    not,  however,  see  my   way  to   listening    to   this 
argument   in  view    of   the    fact    that  the  said  property  has  both 
in   the  first  Court,  and  also  in  the  lower  Appellate  Court,    been 
treated    by  all  parties  as  a  shop.    It  is  so  described  in  the  plaint 
and  in  plaintiff's  own  plan  and  the  issue  framed  by  the  first  Court 
on  the  parties'  pleadings  was  "  whether  the  custom    of    pre-emp- 
tion in  respect  of  shops  exists  in  E"a^ra  Jiamgarhian."  Apparently 
until   the  case   came    into   this  Court  no  one  regarded    the    pro- 
perty   as   other  than    a   shop,   and  under  these  circumstances  I 
do  not  think   it  would  be  just  or  equitable  to    allow  plaintifE,  at 
this   late   stage    of  the   proceedings,   to     completely    alter    the 
nature   of  his  case  and  to  argue  that  the  property  was  in    reality 
only    an  ordinary    dwelling-house.     The   plaintiff  in  the  lower 
Courts  had  the  advantage  of  the  services  of  one  of  the  most  expe- 
rienced members  of  the  Amritsar  Bar,  and  it  is  idle  to  contend 
that  in  cases  when  pre-emptive  rights  in  towns    are   asserted,  a 
plaintiff    does   not   know  the  difference   between  a  right  of  pre- 
emption as  regards  shops  and   a    right  of  pre-emption  as  regards 
ordinary   houses.     For    the   purposes  of  this  appeal,  therefore,  I 
must  assume    that  the  property   in   dispute  was  a   shop.     The 
next   question  is    whether  plaintiff  ,  upon  whom  the  burden  of 
proof  rested,  has  been  able  to  prove  that  in  the  Katra    Ramgar- 
hian custom   recognises   a  right  of    pre-emption  in  respect  of  the 
sale  of  a  shop?  And  here   I  have  no  hesitation  in  agreeing  with 
the      Divisional       Judge      that     no       such    custom    (which    is 
of     a     very     exceptional     character)     has     been      established. 
The  oral   evidence   except  in  so  far  ai  it  relates   to   definite  in- 
stances in  which  the  alleged  custom  has  been  set  up,  is  necessarily 
of  no  value    and    practically  plaintiff's    case  rests    on  the  four 
precedents   cited  by  him.     In   a    very  recent  case,  one  of  these 

(»)  fi4  P.  JB.,  1907,  "" 
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four   precedents    in   fact,  a  lenrned  Judge  of  this  Court  held  the 
custom  of    pre-emption   had  not     beeu    proved    to    exist  in  this 
Katra    in    respeot   to   a  sale  of   a  shop  (Sunder  Singh   v.     Mehr 
Singh    (*).     Ill   arriving    at  this  conclusion    the  learned  Judge 
did  not  ignore  the  three  other  so-called  precedents  now  relied  upon 
by    plaintiff.     On     the  contrary  he  dealt  with  them  specifically 
and  held  that  they  did  not  establish  the   existence  of  the  alleged 
custom.     I  have    myself     no    hesitation  in    agreeing   with   this 
conclusion.     In     the    case    oi  S ant  Singh  v.  Arur  Singh, -which 
was  decided  by  a  Alunsif,  there   was  no   enquiry  into  custom,  no 
issue  upon  the  point,  and  practically  no  finding  thereon.  In  the  2nd 
case,  Taj  Singh  v.  Gujar  Singh,  the  mansif,  after  a  very  summary 
trial,   decided  in  favour  of   the    existence  of    the   custom    upon 
the   oral  evidence  of  three  or  four  witnesses.     In  the  third  C!ise, 
Muisammat   Ram  Kaur  v.  Mul    Singh,  the  dispute  between  the 
parties  was  compromised.     I  cannot  regard  these  three  instances 
as  sufficient    proof  of  the   existence  of   the  custom,    especially  in 
the  face  of  this  Court's  decision  in  the  fourth  case,  Sundur  Singh 
V.  Mehr  Singh.     1  might  also  observe  that  this  suit  was  institut- 
ed on  the    10th    may    1905.     Under    the    Punjab    Pre-emption 
Act  (  II  of    1905),  which  came  into  force  the  very  next  day  (i.e., 
on  the  11th  May  1905)  "np   right  of  pre-emption"  exists    in    res- 
pect of  the  sale  of  a  shop  (see  13  (2)).  I  allude  to  this  fact  merely 
en  passant  ior  of  course  if  plaintiff   coald  have  proved  in  this  case 
that  the  custom   did    exist    in   respect   of  the    sale  of  a  shop  he 
would   have  been   entitled   to   succeed  as  the  suit  was  instituted 
one  day  before  the  said  Act  came  into  force.  I  hold,  however,  that 
the  plaintiff  has  failed  to  prove  the  existence  of  any  such  custom, 
and  I  accordingly  dismiss  this  appeal  with  costs,     In    describing 
this    as   an    appeal    I  presume   that  the   application  forrivision 
was  admitted    as   such   under  section  70  (»')  (6)    of  the  Punjab 

Courts  Act. 

Appeal  dismissed. 


No.  69. 

Before  Mr.  Justice  Robertson  and  Mr.  Justice  8hah  Din. 
MUHAMMAD   DIN,— (Dependant),— APPELLANT, 
Appellatb  Sidb.    ^  Versus 

JAWAHIR  AND  OTHERS,— (Plaistiffs),— RESPONDENTS. 
Civil  Appeal  No.  516  of  J  906. 
Custom — Adoption — Adoption  of  daughter's   son — Sekhu  Jals   of  Tah$il 
Daska,  Sialkot  District  -  Burden  of  proof . 

Found  in  a  suit  the  parties  to  which   were  Sekhu   Jats   of   the   Daska 
Tahsil  of  the  Sialkot  District,  that  no  custom  was  proved  recognizing  the 

(*).  54  P.  B.,  1907. 
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adoption  of  a  daughter's  son  in  presence  of  near  collaterals,  such  as  a 
cousin  or  cousin's  sons,  the  burden  of  proof  being  upon  those  setting 
up  such  adoption. 

Oanpat  v.  Nanak  Singh  C),  and  Nanah  v.  Nandu  (•)  referred  to. 

Further     appeal    from   the   decree   of   W.    Chevt's,    E squire, 
Divisional  Judge,  Sialhot  Division,  dated  8th  June  1905. 

Gokal  Chand  for  appellant. 

Shaliab-ud-din  for  respondents. 

The  judgment  of  the  Court  was  delivered  by— - 

Shah  Din,  J. — One  Wadhaya,  a  Sekhu  Jat  of  Mauzah  Chak  I5th  March  1907. 
Khina  in  the  Daska  Tahsil  of  the  Sialkot  District,  adopted  his 
daughter's  son  in  February  1904,  and  executed  a  registered  deed 
of  adoption  in  his  favour.  The  plaintiffs,  who  are  very  near 
relations,  that  is,  the  first  cousins  and  sons  of  first  cousins,  of 
Wadhaya,  brought  the  suit  out  of  which  this  appeal  has  arisen 
for  a  declaration  that  the  adoption  in  question  was  invalid  by 
custom.  Both  the  lower  Courts  have  found,  after  a  consideration 
of  the  relevant  clauses  of  the  Biwaj-i-ams  of  1855  and  1893  and 
upon  an  examination  of  the  instances  relied  upon  by  the  parties 
that  the  defendants,  upon  whom  the  07ius  lay,  have  failed  to  prove 
that  the  adoption  was  valid  by  custom.  T.'iey  have  consequently 
decreed  the  claim. 

The  adopted  son  appeals  to  this  Court;  and  the  question 
for  decision  in  this  appeal  is  whether,  among  Sekhu  Jats  of 
Tahsil  Daska,  custom  empowers  a  sonless  proprietor  to  adopt  his 
daughter's  son.  The  onus  of  proving  the  validity  of  the  alleged 
iidoption  lies  admittedly  on  the  appellant,  and  we  have  to  see 
whether,  upon  the  evidence  adduced  by  him,  he  has  succeeded 
in  discharging  the  onus.  After  giving  our  best  consideration 
to  the  argument  of  the  appellant's  counsel  and  referring  to  the 
record,   we  think  that  he  has  not  done  so. 

The  answer  to  question  19  in  the  old  Biivaj-i-am  of  18G5  is 
to  the  effect  that  in  the  absence  of  sons  a  brother's  son,  and  in  his 
absence,  a  daughter's  or  a  sister's  son  can  be  adopted.  No  in- 
stances are  given  in  support  of  this  entry.  The  Biwaj-i-am  of 
1893  is  opposed  to  this,  as  all  the  tribes  of  the  Daska  Tahsil 
(in  which  the  parties  to  this  case  reside)  etate  therein  that  it  is 
only  in  default  of  collaterals  that  a  daughter's  son  can  be  adopted 
(see  Customary  Law  of  the  Sialkot  District,  page  22— answer  to 
question    71).     There   being   thus   a   Conflict  between  the   two 
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B/iwaj-i-ams,  the  appellant  cannot  rely  upon  the  entry  in  the 
earlier  Eiwaj-i-am  as  serving  to  shift  the  onus  of  proof  on  to 
the  plaintiffs. 

The  oral  evidence  in  the  case  is  of  no  value.  The  Office 
Kamingo,  who  was  appointed  a  local  commissioner  to  make  an 
enquiry  into  the  question  of  custom  on  the  spot,  mentions  in  his 
report  two  old  instances  culled  from  the  Settlement  pedigrees 
of  the  villages  concerned,  namely,  (1)  in  Mauzah  Sahuwala,  in 
which  one  Sher  Muhammad  gifted  his  property  to  his  daughter's 
son,  Jalal,  and  (2)  in  Mauzah  Bhopanwala,  in  which  Dulla,  a 
Chima  Jat,  adopted  his  sister's  son,  Ditta.  The  judicial  decisions 
relied  upon  by  the  appellant  are  as  follows  :  — 

(1)  FaUr  V.  Bam  Ditta,  decided  on  29th  July  1888.  This  is 
of  no  value,  as  the  suit  was  held  t )  bo  barred  by  limitation  and 
there  was  no  decision  on  the  question  of  custom  involved. 

(2)  Sher  Singh  v.  Dassan,  decided  in  1871.  In  this 
case  the  nephews  of  the  donor  contested  a  gift  of  3rd  of  his 
property  to  a  daughter's  son,  who  had  also  been  adopted.  The 
suit  was  dismissed  and  there  was  no  appeal.  The  parties  were 
Jima  Jats  of  the  Sialkot  tahsil  and  the  question  of  the 
validity  of  the  adoption  does  not  seem  to  have  been  properly 
considered. 

(3)  Ghanda  v.  Karam  Dad,  decided  by  the  Divisional 
Judge,  Sialkot,  on  25th  January  1895.  The  parties  were  Chima 
Jats  of  tahsil  Daska.  The  alienation  in  dispute  was  made  by  one 
Buta,  who  executed  a  registered  will  in  favour  of  his  sister's 
son  who  was  also  his  son-in-law,  and  had  apparently  been  adopt- 
ed by  him.  The  plaintiffs  were  nephews  of  Buta.  The  Divisional 
Judge  held  that  the  defendant  had  been  living  with  Buta 
as  his  Jchanadamad,  and  that  his  adoption  was  valid  by 
custom. 

(4)  Mula  V.  Arura,  decided  by  the  Divisional  Judge, 
Sialkot,  on  17th  April  1895.  The  p:ircies  were  Bajwa  Jats  of 
tahsil  Sialkot,  and  the  question  for  decision  was  whether  the 
adoption  of  a  sister's  son  was  valid  by  custom. 

The  Divisional  Judge  upheld  the  adoption,  but  his  decision 
was  reversed  on  appeal  by  this  Court,  on  the  ground  that  no 
adoption  had  in  fact  taken  place. 

(5)  Muhammad  Bahhsh  v.  Ditta,  decided  in  1880.  The 
parties  were  Sandhu  Jats  of  tahsil  Sialkot.  The  case  was  one 
of  gift  and  not  of  adoption.  The  judgment,  of  which  a  copy  is 
placed  on  the  file,  does  not  fully  state  the  facts  of  the  case   nor 
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do^s  it  properly  discnss  the   question   of   custom    involved.     The 
plaintiffs  rely  upon  the  following  precedents  : — 

(1)  Ishar  v.-  Devia,  decided  on  1st  June  1904.  The 
parties  were  Jats  resident  in  tahsil  Daska.  The  Court  held 
that  the  adoption  of  a  dLinghter's  son  was  invalid  by  custom  in 
the  presence  of  nephews. 

(2)  Nanda  v.  Nanah,  decided  on  Slat  May  1900.  The 
parties  were  Jats  of  tahsil  Sialkot.  The  adoption  of  a  sister's 
son  was  held  invalid  in  the  presence  of  a  nephew. 

(3)  Uari  Singh  v.  Hira  Singh,  decided  on  2iid  January 
1877.  The  p-irties  f?ere  Jats  of  tahsil  Daska.  The  adoption 
of  a  daughter's  son  was  held  invalid  in  the  presence  of  a  nephew. 

(4)  Hira  v.  Bitta,  decided  on  20fch  April  1904.  Parties 
were  Jats  of  tahsil  Sialkot.  The  adoption  of  a  sister's  son  was 
held  invalid  in  the  presence  of  collaterals,  of  the  adoptive  father. 

Coming  now  to  the  published  decisions  of  this  Court,  we 
find  that  Ganpat  v.  Nanah  Singh  (i)  and  NanaJc  v.  Nandu  (  2) 
support  the  plaintiff's  contention.  In  Ganpat  v.  Nanak  Singh  it 
was  held,  after  considering  the  entries  in  the  Biicaj-i-ams  of  1865 
and  1893  bearing  upon  the  question  of  custom,  that  among 
Kalwan  Jats  of  the  Sialkot  District  the  adoption  of  a  daughter's 
son  was  invalid  by  custom.  In  Nanak  v.  Nandu  it  was  held 
that  among  Grhumman  Jats  of  the  Sialkot  District  the  adoption  of 
a  sister's  son  is  invalid  in  the  presence  of  a  cousin. 

On  the  other  hand,  the  appellant's  counsel  is  unable  to  cite 
a  single  decision  of  this  Court  in  favour  of  the  validity  of  the 
adoption  set  up  in  this  case. 

On  the  whole,  then,  after  a  careful  consideration  of  the 
evidence  and  tho  materials  before  us,  we  cannot  but  hold  that 
the  appellant,  upon  whom  the  onus  lay  of  proving  affirmatively 
that  his  adoption  was  valid  by  custom  has  failed  to  discharge 
that  onus. 

The  appeal  accordingly  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 

(»)  81  P.  E.,  1900.  (*)29P.iJ.,  1904. 


Appbllatb  Side. 


g80  CIVIL  JUDGMENTS  -No.  70.  [  Rkcoeb 

No-  70. 

Before  Mr.  Justice  Chatterji,  O.I  E.,  and  Mr.  Justice 

Johnstone. 

HARGOPAL,— (Plaintiff),— APPELLANT, 

Versus 

BHAGWAN  SAHAI  AND  OTHERS,-  (Defendants),— 

RESPONDENTS. 

Civil   Appeal  No.  268  of  1906. 

Mortgage —  Conditional  sale— Agreement  hy  instalments  or  in  default  the 
mortgage  would  become  a  sale— Applicability  of  Regulation  XVII  of  1806  to 
such  agreements— Regulation  XV 11  of  1806— Stipulated  period. 

Held,  that  a  deed  of  mortgage  whereby  money  was  borrowed  on  the 
security  of  landed  property  upon  a  stipulation  that  the  sum  borrowed 
would  here  paid  by  annual  instalments  and  in  case  of  default  as  tc  any 
instalment  the  mortgage  woald  become  a  sale  for  the  balance  due  at  the 
time  of  default  could  not  be  treated  as  a  mortgage  by  conditional  sale 
Bubjeot  to  the  provisions  of  Itegalation  XVII  of  1806  and  is  not  liable  to  the 
conditions  snd  incidents  applicable  under  the  Regulation  to  such  sales, 

Bagh  Sing  v.  Basawa  Si7igh  (')  followed. 

Held  also,  that  the  terra  "  stipulated  pariod  "  in  Section  8  of  the 
Regulation  means  the  full  term  on  the  expiry  of  which  the  morteage 
money  is  payable  notwithstanding  that  under  its  terms  the  mortgagee 
might,  on  a  default  being  made,  be  entitled  to  foreclose  at  an  earlier 
period. 

Kishori  Mohan  Roy  v.  Oanga  Baku  Debi  («)  followed. 
Further  appeal  from  the  decree    of  W.    A.  Le  Bossignol,  Esquire, 
Divisional  Judge,  Delhi  Division,  dated  I3th  January  1906. 
Harris  for  Appellant. 
Morrison  for  Respondents. 
The  judgment  of  the  Court  was  delivered  by — 

^bth  March  1907.  Johnstone,  J.— This  is  a   case  of  a    peculiar  kind.     The  suit 

is  one  for  possession  by  way  of  foreclosure.  The  deed  was 
executed  by  one  Nainu  on  26th  September  1890  and  by  it  the 
land  was  mortgaged  for  Rs.  150.  Nainu  promised  to  pay  each 
year  Rs.  30  of  the  principal  and  the  interest  for  the  year  and 
agreed  (in  the  deed)  that  on  default  the  land  should  be  deemed 
sold  for  the  balance  due  at  time  of  default.  Nothing  was  paid. 
Mortgagee  caused  notice  to  be  served  on  Nainu  (so  he  says)  on 
5th  July  1892  under  the  Regulation,  and  his  case  is  that  on  the 
expiry  of  the  year  of  grace  (5th  July  1893)  he  became  owner 
of  the  property.  Nevertheless  he  did  nothing  to  enforce  his 
alleged  rights  until  5th  July  1905,  on   which  day,  one  day  before 

C)  50  P.  B.,  1906.  (»)  I.  L.  R.,  XXIII,  Cal,  228,  P.  C. 
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the  expiry  of  12  years,  he  filed  the  present  sait,  Naina  having 
by  then  been  dead  7  or  8  years.  Defendants,  Nainns'  heirs, 
pleaded  limit.atiou  want  of  consideration  for  the  mortgage, 
absence  of  prior  demand  as  required  by  the  Regulation,  and  non- 
service  of,  and  irregularities  in,  the  notices.  The  first  Court 
found  the  suit  within  time,  the  notice  duly  served,  prior  demand 
made,  the  notice  quite  regular,  and  consideration  proved,  and 
gave  plaintiff  his  decree. 

The  learned  Divisijnal  Judge  found  that  there  was  no  time 
bar,  but  declined  to  accept  the  evidence  of  service  of  notice.  He 
therefore  accepted  the  appeal  of  the  defendants  and  dismissed 
the  suit ;  and  now  plaintiff  appeals. 

In  our  opinion  probably  the  better  view  is  that  the  notice 
b  IS  not  been  proved  to  have  been  served.  This  is  not  one  of 
those  cases  in  which  allowance  can  be  made  on  the  score  of 
lapse  of  time,  for  defects  in  the  evidence  of  a  party.  Here 
plaintiff  himself,  in  a  way  that  cannot  fail  to  throw  great 
doubt  upon  the  bond  iides  of  his  case,  has  waited  for  years  after 
the  death  of  the  original  mortgagor  before  bringing  his  suit. 
The  heirs  were  certainly  all  minors  at  the  time  and  two  of  them 
are  minors  even  now;  and  in  such  circumstinces  very  good  evi- 
dence indeed  is  required  to  prove  such  a  point  as  service  of  the 
notice.  The  attesting  witnesses  of  the  fact  of  service  are  alive  but 
have  not  been  called,  and  plaintiff  relies  only  upon  the  process- 
server  and  a  stranger,  named  Kalu,  whose  evidence  is  nearly 
worthless.  Such  a  witness  as  he  can  ba  procured  at  any  time  by 
such  a  man  as  plaintiff. 

This  is  sufiicient  for  the  disposal  of  the  case  ;  but,  even  if  we 
take  it  for  the  sake  of  argument  that  the  notice  was  duly  served 
and  was  regular,  that  prior  demand  was  really  made,  and  that 
full  consideration  passed,  there  is  to  our  mind  a  fatal  obstacle 
to  the  suit.  In  the  first  place,  it  is  more  than  doubtful  whether 
the  Regulation  covers  the  case  at  all.  If  it  does  not,  then 
plaintiff's  cause  of  action  accrued  not  on  expiry  of  one  year  after 
service  of  notice,  but  when  default  occurred,  i.  e.,  in  1891  ;  and 
clearly  the  suit  would  be  time  barred.  Again,  if  the  Regulation 
does  apply,  then  Plaintiff  should  not  have  had  notice  issued 
until  nf'er  expiry  of  the  "stipulated  period  "  mentioned  in  the 
Regulation.  In  our  opinion  this  phrase  means  stipulated  period 
for  redemption,  which,  if  there  is  such  a  period  at  all,  must  be 
at  least  6  years  after  execution  of  deed,  for  according  to  agreement 
mortgagor  was  not  obliged  to  pay  the  last  instalment  of  the 
debt,  and  so  to  redeem,  until  5  years  had  elapsed.     Looked  at 
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in  this  way  it  mast  be  held  that  the  notice  was  premature  and 
so  useless,  and  the  result  would  bo  that  plaintiff  has  not  jet 
acquired  under  the  Regulation  a  good  title  to  ownership  of 
the  land. 

A  few  remarks  about  these  two  alternatives  will  be  useful. 
In  our  opinion  Bagh  Singh  and  others  v.  Basawa  Singh  and 
others  {^),  is  sufficient  authority  for  the  proposition  that  the 
Regulation  does  not  apply  to  such  bai-bil-wdfa  as  the  present 
one.  There  no  stipulated  period  for  redemption  was  to  be  found 
in  the  contract,  but  there  was  a  condition  that,  if  mortgagor 
failed  for  6  years  to  pay  interest,  the  land  would  bd  considered 
sold  for  the  balance  of  principal  and  interest.  It  was  ruled  that 
the  Regulation  did  not  apply.  The  case  was  thus  very  similar 
to  the  present,  and  we  propose  to  follow  it.  The  consequence,  as 
already  stated,  is  that  the  suit  is  time  barred. 

The  authority  for  the  alternative  proposition  will  be  found 
in  Kishori  Mohan  Roy  v.  Ganga  Baku  Dehi  (^). 

If  5  years  is  to  be  taken  as  the  term  for  redemption,  then 
the  petition  in  the  present  Cnse  for  issue  of  foreclosure  notige  was 
premature  and  the  proceedings  under  it  useless.  Their  Lordships 
pointed  out  that  in  such  cases  the  right  of  the  mortgatjee  to  peti- 
tion under  section  8  of  the  Regnlation  docs  not  arise  until  the 
period  stipulated /or  redemption  has  expired. 

We  therefore  dismiss  this  appeal  witli  costs. 

Appeal  dismissed. 

N-l. 

Before  Mr.    Justice  Rattigan. 

FATEH  ALl  AND  OTHERS,— (DEKENDANrs),— APPELLANTS 

Versus 
NIZAM  DIN,- (Plaintiff),— RESPONDENT. 
Civil   Appeal   No.    935   of    1906. 

Striking  out  names  of  parties — Poiuer  of  Court  to  strike  out  the  naJKe  of  a 
co-defendant  after  the  first  hearing — Civil  Procedure  Code,  18^2,   Section    32, 

Held,  that  it  is  not  opea  to  a  Court  under  Section  32  of  the  Civil 
Procedure  Code,  1882,  to  strike  out  in  any  case  the  name  of  a  co-defendant 
after   the  first    hearing   of  the  suit. 

Damodar  Das  V.  Gokal  Chund  ('),  followed  ;  Mussammat  Bihi  Hukam 
Kaur  v.  Sardar  Asa  Singh  (*),  referred  to. 


(0  oO  P.  B.,  1906,  (3)  /,  L.  R.,  VII,  AIL,  72,  F,  £. 

(»)  /.  L.  B.,  XXIII,  Col.,  228,  P.  C.  (*)  1  P.  B.,  1900. 
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Miscellaneous  further    appeal  from,   the     order   of   Khan    Abdul 

Ghafur  Khan,    Divisional  Judge,  Jhelutn  Division,  dated 

27th  June  1906. 

Jalal  Din  for  Appellants. 

Devi  Dial  for  Rcspordent. 

The  jadgment  of  the  learned  Jndge  was  as  follows  :— 

Rattigan,  J. — In  a  previous  puit  between  the  present  l^th  March  1907. 
plaintiffs  and  the  present  defendants  it  was  held  by  the  Revenue 
authorities  that  the  former  were  not  entitled  to  occupancy  rights, 
and  the  latter  were  granted  a  decree  for  possession.  Plaintiffs 
then  sued  in  the  Civil  Court  for  a  declaration  that  they  were  sole 
occupancy  tenants  of  this  land  and  that  defendants  Nos.  1—5 
had  no  right  whatever  thereto.  The  persons  impleaded  as  defend- 
ants Nos.  6  and  7  were  admittedly  the  proprietors  of  the  land. 

Defendants  pleaded  {inter  alia)  that  the  suit  was  barred 
under  section  13,  Civil  Procedure  Code,  by  reason  of  the  decree 
given  to  them  by  the  Revenue  authorities  and  a  preliminary 
ijssue  on  this  point  vva^  struck  on  the  28th  March  1906. 

On  the  30th  March  the  Court  Bnding  that  the  dispute  was 
really  only  one  between  plaintiffs  and  defendants  Kos.  I — 5 
returned  the  plaint  for  amendment  with  a  view  to  the  names  of 
defendants  Nos.  6  and  7  being  struck  out. 

The  plaint  was  amended  accordingly,  and  the  Court  proceed- 
ed to  decide  the  pieliminaiy  issue.  On  the  31st  May  the  Court 
held  that  the  suit  was  barred  under  section  13,  Civil  Procedure 
Code,  and  dismissed  plaintiffs'  suit  with  costs.  This  decision  was 
reversed  by  the  Divisional  Judge  on  the  ground  that  the  present 
suit  related  to  title  and  concerned  persons  both  of  whom  claimed 
to  be  entitled  to  occupancy  rights,  and  that  as  such  it  was  one 
which  the  Revenue  Courts  had  no  jurisdiction  to  entertain. 
The  learned  judge  accordingly  remanded  the  case  under  section 
562,  Civil  Procedure  Code. 

Defendants  Nos.  1—5  have  appealed  to  this  Court  and  on 
their  behalf  it  is  contended — 

(a)  that  the  suit  as  oiiginally  brought  was  clearly  one 
falling  under  section  77  (3)  {d)  of  Act  XVI  of  1887 
as  the  proprietors  were  parties  to  the  suit  ; 

(6)  that  under  sectiou  53  the  first  Court  had  no  power 
to  return  the  plaint  for  amendment  after  the 
first  hearing,  Davwdar  Das  v.  Gohal  Chand,  (^)  and 
i,')l.L.  B.,  Vn  All,  79,  F.  B. 
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tbat  consequently  tlic  real  and  only  plaint  still  before 
the  Court  is  the  one  original'y  filed  on  the  16th 
January  1906. 

An  appeal  of  course  lay  under  section  588  (6),  Civil  Pro- 
cedure Code,  from  the  order  of  the  first  Court  returning  the 
plaint  for  amendment  and  admittedly  no  such  appeal  was  lodged. 
It  is  contended,  however,  that  the  defendants  can  take  this 
objection  at  this  stage  as  the  whole  case  is  now  before  me  for 
determination  as  regai  ds  the  merits  of  the  Divisional  Judge's  order 
(MahaBam\.  Ram  Mahor  (^),  Savitri  v.  Ramji  (^)  ).  Upon 
the  amended  plaint,  the  claim  is,  I  think,  clearly  one  cognizable 
by  a  Civil  Court,  for  upon  that  plaint  the  dispute  is  between 
two  parties,  each  asserting  themselves  to  bo  occupancy  tenants  •, 
the  proprietors  of  the  land  no  longer  appearing  on  the  record 
as  parties.  On  the  other  hand,  the  claim  as  laid  iu  the  original 
plaint  falls  equally  clearly,  in  my  opinion,  nrder  section  77  (  ») 
((Z)  of  the  Punjab  Tenancy  Act,  as  the  suit  was  then  by  a  person 
alleging  himself  to  be  entitled  to  occupancy  rights  as  against 
the  defendants  of  whom,  at  that  time,  some  at  all  events  were 
admittedly  the  landlords.  Upon  the  ruling  of  the  Full  Bench 
Maha  Ham  v.  Itam  Mahar  (i),  the  present  objection  can  and 
should  be  considered  in  this  appeal  and  the  question  accordingly 
is  whether  the  Court  of  first  instance  was  competent  to  allow 
the  plaint  to  be  returned  for  amendment  after  the  first  hearing. 
The  decision  of  the  Allahabad  Full  Bench  in  Damodar  Das  v. 
Gohal  Ghand  (^)  is  unquestionably  a  direct  authority  to  the 
contrary,  and  though  in  some  cases  a  plaint  has  been  returned 
for  amendment  even  on  appeal  (e.  g.,  in  Mvssammat  Bibi  Hukam 
Kaur  V.  SarduT  Asa  Singh)  (*),  the  power  of  the  Court  to 
allow  such  amendment  was  not  considered.  In  the  present 
case,  morever,  the  plaint  was  returned  for  the  purpose  of  strik- 
ing out  the  names  of  certain  defendants  who  had  (in  the  opinion 
of  the  Court)  been  improperly  joined  as  defendants,  and  even 
if  the  plaint  could  in  other  respects  have  been  amended  either 
by  the  plaintiifs  or  by  the  Court  itself  ut  any  time  before  judg- 
ment the  names  of  these  parties  could  not  have  been  struck  out 
even  by  the  Court  after  the  first  hearing  (section  32,  first  para., 
Civil  Procedure  Code).  In  my  opinion  therefore  the  Court  of 
fii'st  instance  was  incompetent  to  return  the  plaint  for  amend- 
ment in  this  particular  after  the  first  hearing,  and  I  must  accord- 
ingly bold  that  the  only  plaint  before  the  Court  is  the  one 
originally   filed.     This   being  the  cases   the  suit  is  clearly  one 

(1)  1  P.  B.,  1903,  F.  B.,  C)  /.  L.  B.,  VJI,  All.,  79  F.  B. 

{»)  I,  L.  B.,  XIV,  Bom.,  232.        (♦)  1  P,  iJ.,  1900. 
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falling  under  Section,  77  (8)  (d)  of  Act  XVI  of  1887  and  as 
eucli  cognizable  solely  by  a  Revenne  Court.  Under  these  circum- 
stances I  must  accept  the  appeal  and  reversing  the  order  of  the 
Divisional  Judge  restore  the  decree  of  the  first  Court  dismiss- 
ing the  plaintiffs'  suit.  Plaintiffs  must  pay  the  appellant's  costs 
throughout. 

Appeal  allowed. 


] 


Appellais  Side. 


No-  72. 

JBefcre  Mr.  Justice  Eattigan. 

GURDITTA,- (Defendant),— APPELLANT, 

Versus 

JAISINGH,— (Plaintiff),— RESPONDENT. 

Civil  Appeal  No.  814  of  1905. 

Custom— Inheritiince — Right  of  sister's  son  to  succeed  in  preference  to  the 
Jagird&r  ala  nialik — ThaJcar  Rajputs  in  Dada  Siba  jagir,  Kangra  District. 

In  a  case  the  parties  to  which  were  Thakar  Bajputs  of  the  Dada  Siba 
Jagir  iu  the  Kangra  District,  held  that  the  defendant  had  failed  to  establish 
a  custom  whereby  a  sister's  son  inherited  hia  maternal  uncle's  ancestral 
property  in  preference  to  the  jagirdar  ala  malik. 

Surjan  v.  Lalu  (')  referred  to. 

Further  appeal  from  the  decree  of  Major  G.  C.  Beadon,   Divisional 
Judge,  Hoshiarpur  Division,  dated  7th  April  1905. 

Sohan  Lai  for  appellant 
Sakh  Dial  for  respondent. 

The  judgment  of  the  learned  judge  was  as  follows  :— 

Rattigan,  J.— a  return  has  now  been  made  to  my  20th  March  1906 
order  of  the  17th  November  1906  which  should  be  read  as 
part  of  this  judgment.  Upon  the  evidence  given  on  the  remand 
proceedings  the  Munsif  is  of  opinion  that  a  sister's  son  is  entitled 
by  custom  prevailing  among  Thakar  Rajputs  in  Dada  Siba 
jagir,  Kangra  District,  to  inherit  his  maternal  uncle's  property  in 
preference  to  the  jagirdar  ala  malik.  The  Divisional  Judge,  on 
the  contrary,  holds  that  no  such  custom  has  been  proved,  and 
after  hearing  the  learned  pleaders  for  the  parties  I  agree 
with  him.  There  may,  no  doubt,  be  cases  in  the  Punjab  where, 
in  the  absence  of  collaterals,  a  sister's  son  or  grandson  is  re- 
garded as   an   heir.     But  this  is  apparently  not  the  case  in  the 
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Kangra  District,  for  in  that  district  even  a  daughter's  son  is 
looked  upon  as  a  total  stranger  so  far  as  succession  to  ancestral 
landed  property  is  concerned  (see  "  Tribal  Law,"  page  140). 
According  to  the  wajib-ul-arz  the  ala  malih  is  entitled  to  succeed  if 
the  deceased  proprietor  has  left  him  eurviving  no  persons  whom 
custom  regards  as  heirs,  and  to  a  like  efiect  is  the  decision 
of  this  Court  in  Surjan  v.  Lalu  {}).  The  question  then  in 
this  case  is  whether  by  the  custom  of  the  parties  a  sister's 
grandson  is  regarded  as  an  heir  in  the  absence  of  agnatics  ? 
The  general  rule  undoubtedly  is  that  custom  does  not  regard 
a  sister  or  her  issue  in  the  line  of  heirs— (para.  24  of  the  Digest 
of  Customary  Law).  There  may  be  exceptional  cases  but  the 
onus  of  proving  that  a  sister's  issue  comes  within  the  category 
of  heirs  rests  upon  the  persons  so  alleging.  In  the  present  case 
aa  the  Divisional  Judge  points  out  there  is  really  no  evidence 
in  support  of  this  allegation,  and  the  oral  evidence  adduced  by 
appellants  on  the  remand  is  unsupported  by  any  documentary  proof 
and  is  of  no  value.  Had  the  alleged  instances  really  occurred 
it  would  have  been  easy  to  corroborate  the  oral  Gvidence  by 
entries   in  the  mutation   registers. 

I  am  accordingly  of  opinion  that  no  ground  has  been  shown 
why  I  should  reverse  the  original  finding  of  the  Divisional  Judge 
who  is  an  oflBcer  of  great  exjjerience  in  this  district,  and  I  there- 
fore reject  this  appeal  with  costs. 

Appeal    dismissed. 


No.  73. 

Before  Mr.  Justice  Reid. 
AiWAZ  AND  AK0THER,--(Plaiktiffs),-PET1TJ0KEBS, 

Versus 
EBVI8I0N  Side.      j       SIMLA-KALKA  RAILWAY  COMPANY,~(Defendant),— 

RESPONDENT. 
Civil  Revision  No.  1880  of  1905. 
Raihcays   Act,    1890,    Section   75    (1) — Fatsenger^s   ivugage   booJced    by 
luggage  van — Liability  of  a  Railway  Company  as  carrier  of  articles  of  special 
value — 

Held,  that  a  Railway  Company  is  not  liable  for  the  loss  of  a  box  con- 
taining gold  and  silver  ornaments  and  Government  Currency  Notes  of  the 
Value  of  over  Rupees  lOU  -which  had  been  ettrusted  to  it  for  conveyance 
in  the  luggage  van  by  a  passenger  v\iio  Lad  not  made  the  declaration 
prescribed  by  section  75  (1^  of  the  Inuian  Railways  Act,  1890. 


{')  175  f .  R.,  1888. 
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The  terms  parcel  or  package  in  section  75   (1)  included   a    passengers 
Ingeragre. 

Muhammad  Abdul  Ohaffor  t.  Secretary  of  State  (  ),  referred  to. 

Tetition  for  revision  of  tlie  order  of  Lieutenant-Colonel  B.  E. 
S.  Taylor,  Judge,  Cantonment  Small  Cause  Court,  Amhala,  dated 
\2th  August  1905. 

K.  C.  Chatter ji  for  Petitioners. 

Morrison  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Reid,   J.— This   application   raises    the  question   whether  a     lO^A  Now.  1906. 
Railway    passengfor   whose   box,   containing     clothes,   gold   and 
silver  ornaments  of  the  value  of  R.3.  20   or   30,   and  Government 
Currency  Notes  of  the  value  of  Rs.  190  has  been  entrusted  to  the 
Railway   Company's  servants  for  conveyance  in  the  Ingerage  van 
and  has  been  lost  or  stolen,  can  recover  the  value  of  the  box  or  of 
any  part  of  its  contents  from  the  Company  without  having  made 
the  declaration   prescribed   by  section     75   (1)   of    the  Indian 
Railways  Act,  IX  of  1890. 

The  first  contention  for  the  applicant  was  that  "  any  parcel 
or  package  "  in  section  75  (1),  does  not  include  passenger's 
"  luggage  "  dealt  with  by  section  74  of  the  Act.  This  conten- 
tion has  no  force.  The  obiect  of  the  rule  contained  in  section 
74  is  obviously  to  make  the  Company  liable  only  for  property 
entrusted  to  it  and  not  for  property  which  a  passenger  chooses 
to  keep  in  his  own  custody,  whether  in  his  compartment  or 
elsewhere,  and   "luggage"  consists  of  "  parcels  and  packages." 

The  next  contention  was  that  section  72  of  the  Act  makes 
the  Company  liable  as  a  bailee  under  the  Indian  Contract 
Act. 

The  presence  in  the  section  of  the  words  "  subject  to  the 
other  provisions  of  this  Act  "  adequately  meets  this  contention 
which  has  no  force. 

The  next  contention  was  that  Currency  Notes  are  not  included 
in  the  second  schedule  to  the  Act. 

Clause  (6)  of  the  schedule,  in  my  opinion,  covers  them. 
They  are  promises  to  pay,  made  by  a  person  on  behalf  of  the 
Government  of  India,  althouerh  they  are  not  included  in  the 
difinition  of  Promissary  Note  in  section  4  of  the  Negotiable 
Instrnments  Act  for  the  purposes  of  that  Act. 
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They  are,  moreover,  secaritics  for  the  payment  of  money, 
even  thongh  they  may  not  be  bank  notes.  This  contention  has 
no  force.  ThR  last  contention  is  that  the  Company  were  liable 
for  the  whole  valne  of  the  non-scheduled  of  the  contents  of  the 
box,  and  of  Currency  Notes  up  to  Rs.  100. 

Muhammad  Abdul  Ghaffoor  v.  Secretary  of  State  for  India  (^ 
is  directly  agninst  this  contention,  and  section  76  (1)  provides 
for  freedom  from  responsibility,  for  the  "loss,  destruction  or 
deterioration  of  the  parcel  or  package  "  not  merely  for  freedom 
from  responsibility  for  the  loss  of  the  contents  of  such  parcel  or 
package. 

The  applicant  is  not,  in  my  opinion,  entitled  to  recover  from 
the  Company  in  respect  of  the  box  or  of  any  part  of  its  contents 
not  having  complied  with  the  provisions  of  Section  75  (1)  of 
the  Act. 

The  application  is  dismissed  with  costs. 

Application  dismisted. 


No- 74 

Before  Mr.  Justice  Reid. 

MOHKAM  DIN  AND  OTHERS,- (Plaintiffs),— 
PETITIONERS, 

Rhvisi6n  Side.       {  Versus 

MANSABDAR  AND  OTHERS,— (Defmhants),— 

RESPONDENTS. 

Civil  Revision  No.  1920  of  1906. 

Jurisdiction  of  Civil  Court — Suit  for  removal  of  watercourse  constructed 
with  the  sanction  of  a  Canal  Officer— Northern  India  Canal  and  Drainagt 
Act,  18  73,  Sections  21,  22,  24,  25. 

Held  that  a  Civil  Court  has  no  jurisdiction  to  restrain  a  party,  to  whom 
permission  has  been  granted  under  the  Northern  India  Canal  and  Drainage 
Act,  1873,  to  construct  a  watercourse  through  the  land  of  another,  from 
such  construction. 

Kadir  Bakhsh  v.  Bhagat  Ram  (•),  Mehtah  Singh  v.  Halim  (»),  Bhamhu 
Ram  V.  Chhatta  Mai  (*),  Lakh  Ram  v.  Secretary  of  State  for  /ndto  (»)  and 
Kishore  M<han  Roy  Chowdhry  v.  Chunder  Nath  Pal  (")  referred  to. 

Petition  for  revision  of  the  order  of  ilnjor  G.  C.  Beadon,  Divisional 
Judge,  Eoshiarpur  Division,  dated  nth  July  1906. 
Ram  Lai,  for  petitioners. 
Sheo  Narain,  for  respondents. 

C)  56  P.  R.,  1897.  («)  144  P.  R.,  1894. 

(»)  71  P.  R.,  1888.  (»)  46  P.  R.,  1897. 

<*^  114  P.  R..  ISRa  i»\  T    L   B^  XTV  dalr     fi  18 
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The  jadgmenfc  of  the  learned  Judge  was  as  follows  :— 

Reid,  J.— The  question   for     consideration     Is     whether  a    ^^^^  ^°'^-  ^^^'^' 
Civil   Court  has   jurisdiction  to  decree  a   perpetual   injunotion 
restraining   a  party,  to  whom  pprmission  has  been  granted  under 
the   Canal   Act,  VIII  of   1873,    io    construct   a   water   channel 
throngb  the  land  of  another,  from  constructing  that  channel. 

Kadtr  Bakhsh  v.  Bhagat  Bam  O),  Mehiab  Singh  v.  Hakim  (^), 
Bhamhu  Bam  v.  ChhaUa  Mai  (^),  and  LaJch  Bam  v.  Secretary 
of  State  for  India  f*),  are  authority  for  holding  that  a  Civil  Court 
has  no  jurisdiction  provided  that  the  procedure  prescribed  by  the 
Act  has  been  complied  with. 

The  procedure  adopted  was  not  attacked  in  the  plaint  and 
no  irregularity  has  been  pointed  out  at  the  hearing. 

The  plaint  alleged  that  the  proposed  water  channel  would 
injure  the  plaintiffs'  cultivation,  and  the  question  of  compensation 
is  left  by  the  Act  to  the  Collector.  It  has  not  been  alleged  that 
the  assessment  of  compensation  was  inadequate  and  the  plaint 
does  not  contain  any  allegation  which  could  not  have  been  urgfed 
in  the  proceedings  of  the  Canal  Officer  or  Collector.  The  fact 
that  the  proposed  water  channel  was  to  run  through  the  plaintiff- 
petitioners'  land  does  not  in  my  opinion  affect  the  question. 
The  jurisdiction  is  the  same  whether  the  plaintiff  asserts  a 
right  to  cut  a  channel  through  the  land  of  another,  or  to  prevent 
another  from  cutting  a  channel  through  his  land. 

The  rule  laid  down  in  Kishore  Mohan  Boy  Gho^vdhry  v. 
Chnnder  Nath  Pal  C^) '^p'  general  and  specifically  excepts  cases 
from  which  the  jurisdiction  of  the  Civil  Court  is  ousted.  For 
these  reasons  I  dismiss  the  application  with  costs. 

Application  dismissed. 

No.  75. 

Before  Mr.  Justice   Bohertson   and  Mr.  Justice  Lai  Chand. 

SHAHAB-UD-DIN  AND  OTHERS,— (Plaintiffs),— 

APPELLANTS, 

^'^*'^"*  '  AntLun  SiDi. 

SOHAN  LAL   AND   OTHERS,— (Defendants),— 

RESPONDENTS. 

Civil  Appeal  No.  357  of  1905. 

Will— Bequest  to  trustees  with  a  direction  that  it  should  le  used 
for  charitaile  purposes — Uncertainty  of  the  objects — Bequest  void. 

Held  that  a  bequest  of  property  by  n  Muhammadan  testator  for  such 
charitable  objects  as  the   trnstees   ehould   think   proper  or  for  some  such 

(^)  71  P.  B.,  1888.  (••')  144  P.  R..  1894. 

/»N     11,1    D     r>      lOOQ  /*\    Ad    tt     D       10OT 
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purpose  as  that  the  testator  shonld  obtain  eternal  bliss  tberefrotn  does  not 
create  a  trnst  aa  the  subject  matter  is  not  clearly  or  definitely  indicated 
and  the  trust  is  therefore  void  by  reason  of  uncertainty  of  its  objeott 

Bai  Bopi  v.  Jamnadas  Eathisang  (')  RunrJiordaa  Vandravandas  v, 
Parvaiihai  ('),  Smith  v.  Mousey  («),  In  re  Javvnn's  Estafa  (^),  Parhatti 
Bihee  v.  Ram  Barun  Upodhya  ('),  and  Marice  V.  The  Bishop  tj  Durham  ('), 
referred  to. 

First  appeal  from  ihe  decree  of  Oaptain  B.  I).  Witzpatrickt   District 
Judge,  Bawalpindi,  dated  Srd  January  1905. 

Ishwar  Das,  for  appellants. 

Pestonji  Dada  Bhai  and  Fazal  Husain,  for  respondents. 
The  judgment   of  the  Court  was  delivered  by 

19th  Veer,  1906.  Robertson,   J. — One  Ghulam   Ali    made  a  will,  dat«d   17th 

June  1901,  which  is  printed  at  page  4  of  the  paper  book  as 
follows : — 

1. — My  property  is  as  follows  :— 

(a)  Deposit  in  the  shop  of  Devi  Sahai  Sohan  Lai,  Bankers, 
Rawalpindi,  Rs.  10,000. 

(6)  50  Shares  in  Commercial  Bank,  Rawalpindi,  valued 
at  Rs.  5,000,  and  two  houses,  pucca,  built  at 
Shahjahanpnr,  together  with  share  of  land  in 
Hisam-ud-din's  possession,  worth  Rs.  2,000. 

2.  1  have  divided  the  above  amount  in  this  way:  that  after 
defraying  my  funeral  expenses  in  a  reasonable  manner,  Rs.  2,000 
should  be  given  to  each  of  my  wives,  that  is  Mussammat  Maryam 
Jan  and  Mussammat  Sahara.  I  have  accordingly  written  to 
Devi  Sahai  Sohan  Lai  for  making  the  required  entries. 

3.  Whereas  according  to  Mnhammadan  Law,  1  am  entitled 
to  will  a  third  of  my  property,  I  give  Rs.  500  to  my  brother's 
son,  Shams-ud-din,  on  account  of  his  services,  and  for  the 
remaining  Rs.  4,500  the  following  respectable  Muhaminadans 
shall  be  ray  executors. 

1. — Khan  Bahadur  Allah  Bakhsh. 
2. — Maulvi  Nazir  Ahmad. 
3.— Maulvi  Alaf  Din. 
4. — Babu  Abdul  Ghani. 
5.— Sheikh  Fnzal  llahi. 


(')  7.  L.  R,  7X11  Bom.,  774.  {')  L.  J?.,  VIII  Ch.,  Dn.  .^87. 

<-)  /.  L.,  B.,  XXIII  Bom.,  725.  C')  I.  L.  B.,  XXXI  Calc,  895. 

r«">  J.  £.   R..  Xyy  Bo«t..  .fiOO.  (o\  Q    Vfn  3i99,  10    Vta     fia2. 
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These  trustees  shall  expend  the  money  for  such  charitable 
objects  as  they  think  proper  or  they  shall  give  it  to  whomsoever 
I  direct  or  use  it  in  such  a  way  after  my  death  that  I  may  obtain 
eternal  bliss. 

4. — Re  Ornaments. 

5.— The  Rs.  1,000,  balance  of  Rs.  10,000  above,  with  Sohan 
Lai.  *  *  *  1  give  in  equal  shares  to  my  three  brothers, 
Shahab-ud-din,  Hisam-nd-din  and  Amir  Ali. 

The  execution  of  the  will  by  Ghulam  Ali  while  in  full 
possession  of  his  senses  is  clearly  proved  and  is  now  admitted. 

'I'ho  defendants  in  this  case  are  (1)  Devi  Sahai  Sohan  Lai, 
the  bankets,  (2 J  the  executors  trustees  named  in  clause  (3)  of 
the  will,  and  (3)  the  two  widows  ;  the  bankers  havin<^,  in  accord- 
ance with  written  instructions  fiom  Ghulam  All,  written  on 
17th  June  1901,  paid  over  the  money  to  the  benehciaries,  the 
widows  and  executors  in  accordance  with  the  terms  of  their 
instructions,  which  correspond  to  tho  terms  of  the  will. 

The  present  claimants  are  three  brothers  of  the  deceased 
Ghulam  Ali.  They  urge  that  the  will  is  invalid  as  opposed  to 
Muhammadiiu  Law,  and  that  under  any  ciicumatancea  it  is  invalid 
as  regards  clause  (3),  the  bequest  of  Ks.  4,500  for  chaiitable 
purposes ;  that  clause  being,  it  is  alleged,  too  vague  for 
execution. 

It  is  admitted  that  the  will  is  bad  as  regards  those  portions 
which  make  bequests  to  sharers.  Consequently  if  the  widows 
have  received  more  than  they  are  entitled  to  unaer  Mnhammadau 
Law,  i.e.f  l  each,  of  this  estate,  decree  for  the  balance  must  be 
passed  against  them. 

As  regards  the  bankers  Devi  Sahai  Sohan  Lai,  we  think  it  is 
quite  clear  that  no  action  can  be  sustained  against  them.  They 
acted  simply  on  the  written  instructions  of  their  client,  dated 
17th  June  1901,  duly  signed  and  fiiec^s  Exhibit  A..  That  letter 
is  clearly  genuine  and  constitutes  a  complete  answer  as  regards 
the  bankers,  and  the  appeal  is  at  once  dismissed  wiih  costs  as 
far  as  they  are  concerned. 

The  real  question  of  difficulty  is  as  regards  the  "  charitable  " 
bequest  of  Rs.  4,500. 

Clause  (3)  runs—"  Whereas  ticcordiug  to  Muhammadan 
"  Law  1  am  entitled  to  will  a  third  ot  my  property,  I  give  Rs.  500 
"  to  my    blOthtr's  fcon,  tehsuis-ud-diu.  on    Recount  of    his  f^crvu-na 
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**  and  for  the  remaining   Rs.  4,500,  the  following   respectable 

"  Muhammadans  shall  be  my  executors 

*  *  *  *  *  *    ' 

"These  trustees  (amins)  shall  expend  the  money  for  such 
"  charitable  purposes  as  they  think  proper,  or  they  shall  give 
"  it  to  whomsoever  I  direct  or  use  it  in  such  a  way  after  my 
"  death  that  I  may  obtain  eternal  bliss.  "  The  bequest  of  600 
is  not  contested. 

Now  it  cannot  be  contested  that  the  Muhammadan  Law 
permits  a  very  wide  scope  to  a  testator  as  regards  the  ^rd  of 
his  property  which  be  may  dispose  of  by  will.  His  power  of 
disposition  for  expenditure  on  charitable  or  religious  purposes 
is  subject  to  very  slight  restriction. 

But  here  we  have  a  direction  to  5  executors  whose  busi- 
ness it  is  to  realize  and  distribute  the  estate  to  the  various 
claimants  and  beneficiaries  with  the  least  possible  delay  to 
dispose  of  a  large  sum  upon  objects  which  are  described  in 
the  vaguest  way.  The  words  in  vernacular  are:— "Yih  am  in  is 
•'  rupaiye  ko  mussaraf  khair  men  jis  tarah  woh  munasib 
"  tassawar  karenge  ya  jisko  main  dilaun  ya  mere  bad  aise  kam 
'•  men  jis  se  mujh  ko  sawab-i-daim  ho  kharch  karenge.  These 
"  trustees  (amins)  shall  expend  the  money  for  such  charitable 
"objects  as  they  think  proper  or  they  shall  give  it  to  whomso- 
"  ever  I  direct  or  use  it  in  such  a  way  after  my  death  that  I 
"  may  obtain  eternal  bliss.  " 

Now  a  definite  bequest  in  those  terms,  or  even  a  clear 
creation  of  a  trust  in  those  terms,  would  not  be  invalid  up  to  the 
prescribed  limit  according  to  Muhammadan  Law.  The  money 
IS  to  be  expended  on  "charitable  objects."  Sucli  charitable  objects 
to  be  selected  by  tive  respectable  persons  specially  named  for 
that  purpose.  No  authority  was  quoted  to  us  to  the  effect  that 
a  bequest,  or  a  trust  for  ctiaritable"  purposes  "  when  a  certain 
person  is,  or  persons  are,  named  to  select  the  charitable  objects 
is  in  itself  necessarily  bad  under  Muhammadan  Law.  What  is 
contended  is  that  under  general  principles  applying  to  all  testa- 
tors alike  such  a  provision  in  a  will  directing  executors  to 
dispose  of  mone^  on  such  charitable  objects  as  they  may  select 
is  bad  for  indetiniteness  and  that  in  such  a  case  it  must  be  held 
that  the  money  so  disposed  of  must  be  held  not  to  have  been 
disposed  of  at  all  by  the  will.  In  this  case  although  in  the 
second  part  of  the  sentence  the  word  "  amin  "  is  used  it  is  clear 
that  the  hve  persons  named  are  appointed  as  executors  of  the 
will  in  regard  to  this  Re.  4,6u0,  and  that  it  is  as  executors  that 
t,h«v  Are  to  carrv  oat  the  charitable  provisions. 
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Some  of  the  authonties,  viz.,  Amir  All's  Mnhftrama^ian  Law, 
Volume  1,  page  482,  Bni  Bajri  v.  Jamnadas  Hnthisang  ('),  Bunclfr- 
das  Vandravandas  V.  Parvatibai  {'^).  Smith  v.  Mnssey  ('),  In  re 
.lart)  an  s  Estate  (^)  and  Parbathi Bibee  v.  Ran^  Barun  Upodhya  (^), 
quoted  to  ns  on  pither  side  were  in  point,  some  were  not  for  varioas 
reasons.  Ap  regards  the  English  authoritips,  M'tnc-  v.  The 
Bishop  of  Ihirham  (*),  is  not  exactly  in  point.  There  a  tmst 
had  been  created  "  to  dispose  of  the  nitimate  residue  on  such 
"  objects  of  benevolence  and  liberality  as  the  Bishop  of  Durham 
"shall  most  approve,"  and  this  was  held  to  be  bad  as  not  being 
a  charitable  trust  pure  and  simple,  and  as  not  being  capable 
of  proper  supervision  for  various  reasons  more  or  less  peculiar 
to  the  English  Law.  The  principles  laid  down  in  re  Jarman's 
Estate  Leavers  v.  Clayton  (^),  however,  are  of  more  general 
application.  One  William  Jarraan  had  made  the  following 
provision  in  his  will:  "I  direct  that  my  executors  shall  apply 
'*  to  any  charitable  or  benevolent  purpose  they  may  agree  upon, 
"  rtnd  at  any  time,  the  residue  of  my  personal  property  which 
"  by  law  may  be  applied  to  charitable  purposes." 

The  executors  accordingly  gave  the  money  to  the  General 
liospital,  Nothingam. 

The  nest  of  kin  claimed  the  residuary  estate  on  the  ground 
that  it  was  "  undisposed  of  ".  In  delivering  judgment  Viee- 
Ohancellor  Hall  said  :  "I  must  hold  that  in  this  case  the 
"  direction  has  reference  to  a  tjift  or  trust  which  the  Court 
"  cannot  execute.  It  could  not  execute  it  at  the  date  of  the  death 
"  of  the  testator  nor  if  the  executors  had  not  thought  fit  to 
"  exercise  the  discretion  which  was  vested  in  them.  The  observa- 
"  tions  in  the  cases  show  that  the  testis  this,  that  the  Court  is 
'  not  to  wait  and  see  whether  the  executors  will  appoint  to 
"  charitable  objects  or  not,  but  to  look  at  fhe  will  as  at  the 
"  date  of  the  deith  of  the  testator  and  at  once  say  whether  the 
"  gift  is  definite,  or  indefinite,  and  if  the  latter,  that  it  is 
•  i)i  );>n-i^iv;  Till*-,  is  tKa  caso  hevc  and  I  hold  that  the  gift 
•'  oi  the  residue  fails." 

In  that  case  the  re.sidne  had  been  actually  allotted  to  a 
clearly  charitible  object  ;  in  the  case  before  us  it  is  admitted 
that  no  part  of  the  money  has  as  yet  been  devoted  to  any 
charitable  objojt.  In  Bunchordas  Vandrdvandas  and  others 
V.  Parratibai  and  others  C),  a  bequest  of  the  re.=iidue  of  fhe 
i-state  for  "  dharm  "  by  a  Hindu  was  held  to   b«    void    for    uncer- 


(')  Z.  L.  R.,  XXII  Bom.,  774  (*)  L  R  ,  8,  Ch.  Dr,  .  587. 

,»^/.  L.  R.,  XKUl  Bom  ,  725.  (^)  I.  L.  R  ,  XXXl  Calc,  895. 

(^)  I.  L.  B.,  XXX  Bom.,  500.  (")  0  Ves.,  399  ;  10    Ves.,  522. 

C)  L.  B,,  8  C/i.  Pn.,  584. 
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tainty,  Marice  v.  The  Bishop  (<f  Durham,  being  followed.  In  this 
case  the  words  in  vernacular  are  : — *'  Yih  amin  is  X'npaiye  ko 
"  mussaraf  khair  men  \\%  tarah  woh  mnnasib  tassawar  karenp^e, 
"  yah  jisko  main  dilaan  ya  mere  bad  aise  kam  me  jis  pe  raujh  ko 
"  sawab-i-daim  ho  kharch  karenge." 

We  are  of  opinion,  following  the  principles  laid  down  by 
the  House  of  Lords,  and  followed  by  their  Lordships  of  the  Privy 
Council,  tbat  this  provision  of  the  will  must  be  held  to  be 
inoperative  and  void  on  account  of  uncertainty,  and  that  the 
Br.  4,600  disposed  of  thereby  must  be  held  to  be  undisposed  of 
and  to  be  the  property  of  the  heirs. 

The  appeal  will  therefore  be  so    far  accepted  as  against  th( 
executors  as  to  decree  Rs.  4,200  to  the   plaintiffs.     The    Rs.  300 
expended  on  funeral  obsequies  must  of  courpe    be   allowed.     Asj 
the  executors  apparently  acted  in  perfect    good   faith    they    will 
not  be  liable  for  costs. 

Appeal  allowed. 


No.  76. 

Before  Mr.  Justice  Johnstone. 

SAIDA  AND  OTHERS,-(Plaintiffs),--PETITIONERS, 
Revisio.n  Side.  Versus 

ISMAIL  AND  OTHERS,- (Defendants),— RESPONDENTS. 

Civil  Revision  No.  354  of  1905. 

Occupancy  rights — Succession  to— An  associate  of  a  sorilt!<>i  tidoj'te 
son  has  no  right  in  preference  to  a  male  collateral  relative — Punjab  Tenant 
Act,  1887,  Section  59. 

In  a   dispute  as  to   the   succession   to  occupancy  rights  between  tfi 
brothers   of  an    adopted  son   who    were    foimally    associated  by  the  latte 
with    him  in   the  tenancy    and  the   collateral   heirs  of  the  adoptive  fiither 
descended    from  the   original  holder   of  the  land,  it  appeared  that  by  virtue 
of  the  custom  of  the  tribe   applicable   as  regards  succession  to  proprietary 
rights  the  plaintiffs  alone  were  entitled  to  succeed. 

Held,  that  the  mere  formal  association  by  the  adopted  son  who  died 
sonless  gives  no  right  of  succession  under  Section  59  of  the  Punjab  Tenancy 
Act,  1887,  to  the  brother  of  the  adopted  ton  in  presence  of  the  near  male 
agnates  of  the  deceased's  adoptive  father,  and  that  therefore  the  latter 
alone  were  e'ltitlfd  to  succeed  to  the  land  inherited  from  the  adopting 
father* 
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Nihala  v.  Ishar  8ingh  (>),  Karam  Din  v,  Sharnf  Din  (-),  Puran  Chand\7. 
Mahadeo  and  others  (■''),  fJari  Ghand  v.  Dhesa  (♦),  and  Mehru  v.  Mut8addi](^) 
referred  to. 

Petition    for  revision   of  the   order   of  T.   J.   Kennedy,   Esqu{re,\ 
Dtvinonal  Judge,  Amhala  Division,  dated  X^th  October  1904, 

Mnhammad  Shafi,  for  petitionerR. 

Fazl-i-Ilahi,  for  respondenta. 

The  -jadgmenf.  of  tbe  learned  Jndsre  was  as  follows  :— 

.JoHNSTONii!,  J. — This  poHtioD  has  been  admitted  on  the  point  2Qth  March  1906. 
of   law  raised.     As  the  qaestiona  of  fact  are   clear  and   hardly 
disputed,   this  means   admitted    as   regards  the  whole   dispute. 
The   learned  Divisional   Judge,  agreeing  with   the  first  Court  in 
his  final  conclusion,  dismissed  the  p1aintii¥s'  appeal  with  costs. 

There  is  no  donbt  that  the  occupancy  rights  in  suit  were 
held  by  Nur,  father  of  plaintiff  Saida  and  father's  father  of 
plaintiff  Alia.  Nur  had  a  third  son,  Pira,  who  adopted  one 
Abdul  Rahim  as  far  back  as  September  1878  and  made  a  gift 
of  his  occupancy  rights  to  him.  Pira  died  not  long  afterwards. 
Abdul  Rahim  formally  associated  the  defendants  with  himself 
in  the  tenancy  as  far  back  as  1882,  and  they  had  been  holding 
alono"  with  him  as  far  back  as  1880.  On  these  facts  tbe  first 
Court  held  that  plaintiffs  have  no  subsisting  right  to  succeed  \o 
the  tenancy  in  preference  to  defendants  upon  the  recent  death 
of  Mnssaramat  Jiwani,  widow  of  Abdul  Rahim,  who  f  ncceeded 
to  her  husband  when  he  died  in  February  1892. 

The  learned  Divisional  Judge  treated  the  association  of 
defendants  with  himself  by  Abdul  Rahim  as  a  gift,  and  held 
that  only  the  landlord  could  object  to  sach  a  gift,  and  it  most 
be  presumed  that  he  has  not  objected.  He  relied  upon  Nihala 
v.  Ishar  Singh  (^).  Defendants  are  Abdul  Rahim's  brothers 
and  nephews,  and  Divisional  Judge  says  they  succeed  to  him  by 
survivorship. 

Before  me  a  certified  copy  has  been  pnt  in  of  the  judgment 
of  this  Court  in  Civil  Appeal  No.  936  of  1905,  decided  on  28th 
Jnne  1906.  That  was  a  suit  between  the  landlords  and  these  very 
defendants  for  the  land,  and  the  final  decision  was  that  the 
landlords  had  by  l-ipsft  of  time  and  acquiescence  lost  their  right 
to  object  to  what  happened  in  1880-82. 

(  M6S  P.  II.,  18)4.  (*)  12  P.  R.,  1904, 

C»)  «^  P.  R.,  1898,  F.  B.  (5)  109  P.  R.,  1894. 

(«)  aa  P.  li.,  1900.  («)  68  p.  «.,  1894. 
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The  way  I  look  at  the  case  is  this.  I'laiutiffs  cannot  aud  do 
uot  BOW  impugn  the  gift  to  Abdul  Kahim  or  his  adoption  : 
those  acts  are  now  safe  fiom  attiick  owing  to  lapse  of  time. 
Thus,  Abdul  Rahim  nndonbtedly  became  occupancy  tenant;  and 
naturally,  under  Section  59  (1)  (6),  Punjab  Tenanoy  Act,  bis 
widow  succeeded  him.  But  they  say  thai  they  can  impugn 
the  association  of  defendants  in  the  tenancy  under  customary 
law  and  they  assert  that  here  there  is  no  time  bar  against  them 
inasmuch  as  they  could  not  sue  foi'  possession  until  the  death 
of  the  widow  and  at  the  same  time  were  nut  bound  to  sue  for  a 
declaration.  It  is  quite  clear  that  apart  from  the  act  of  Abdul 
Rahim  of  1880-82  defendants  could  have  no  rights  whatever  as 
they  do  not  cume  under  clan.ie  (c)  of  sub-section  (1)  of  the 
aforesaid  Section  59.  Plaintiffs  also  contend  that  they  and  not 
defendants  are  the  heirs  of  Abdul  Rahim.  In  my  opinion  these 
contentions  are  sound  aud  in  accordance  with  the  authorities. 

Taking  the  last  contention  first  1  would  n  fer  to  puch 
rulings  fis  Karam  l)in  v.  Shir  of  Bin  (*),  Puron  Chand  v.  Mahi- 
deo  and  others  (^)  i»nd  Hari  Chand  v.  Dhera  (^),  From  thesi; 
rulings  I  gather  that,  while  in  cases  of  contest  between  a 
landlord  and  others  regarding  succession  to  or  alienation  of  a 
tenancy.  Section  53  and  Section  59,  "  Punjab  Tenancy  Act," 
1887,  must  be  regarded,  on  the  other  hand,  in  cases  of  conflict 
between  occupancy  tenants  and  those  who  wpuld  be  their  natural 
heirs  under  custom  or  between  persons  claiming  succession  to 
an  occupancy  tenancy,  the  holder  of  which  has  died,  and  alienees 
of  the  occupancy  rights,  the  same  rule  of  custom  should 
presumably  be  followed  as  regulate  alienation  of  and  succession 
to  land  held  in  ownership.  I  would  also  refer  to  Mohen  v. 
Mutsaddi  (*)  under  which,  where  ^  is  joint  occupan'-y  tenant  with 
B  and  G  is  A's  natural  h(  ir  according  to  the  cust^oiu  of  the 
tribe  of  A,  and  A  dies,  B  does  not  succeed  in  preference  to 
0  by  survivorship,  but  0  succeeds  in  pre'erenoe  to  B  bv  virtue 
of  custom.  Upon  these  a  ithoritiea  the  contention  of  plaintiffs 
that  they,  and  not  defendants,  are  the  heirs  to  Abdul  Rahim 
is  clearly  sound. 

For  the  other  contention  of  plaiutiflfs  no  authorities  are 
needed  at  this  time  of  day.  I  can  find  no  article  of  the  Limit- 
ation Act,  1877,  Schedule  II,  which  bars  their  claim  to  posses- 
sion of  the  teuaucy  in  despite  of  the  happening  of  1880-82. 
Plaintiffs' right  is  ^)  succeed  to  Abdul  Rahim  on  the  death  ot 
himself    and    his     widow.     If    he    is    tnati  d  as   an  adopttd  tui. 


C)  89  P.  R.,  1898,  F.  B.  (S)  12  P.  li.,  ly()4, 

(")  69  P.  E.,  1900.  (*)  109  t.  B.,  1894. 
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_  ^  ^^ 

then  nndcr  castom  and  Section  59  (2),  Tenancy  Act,  his  heirs, 
he  being  sonlesa,  are  his  adoptive  father's  nearest  male  agnates 
if  descended  from  the  original  holder  of  the  land  ;  and  if  he  is 
treated  as  a  donee  then  eqaally  under  custom  the  gift,  npon 
failure  of  his  male  line,  reverts  to  the  heirs  of  the  donor. 

The  Divisional  Judge's  mistake  was  that  he  failed  to  see  the 
qualifications  of  Section  53  and  Section  59,  "  Tenancy  Act,"  ex- 
plained in  the  rulings  of  1894,  1898,  1900  and  1904  quoted  above. 

For  these  reasons  I  would  find  for  plaintifFs,  and,  accepting 
the  petition  and  reversing  the  finding  and  decree  of  the  learned 
Divisional  Judge,  I  would  direct  that  plaintiffs'  claim  be  decreed 
in  full  with  costs  throughout. 

Application  allowed. 


No.  77. 
Before  Mr.  Justice  Lai  Chand. 

BARU  MAL   AND  ANOTHER,— (PLAiNriFFs),— 
PETITIONERS, 

Versiis  }  RiTisioN  Sidh 

MUNIR  KHAN  AND  ANOTHER,— (Defendants),— 
RESPONDENTS. 
Civil  Revision  No.  102  of  1904. 
Attachment  of  immovable  property  before  judgment— Compensation  for 
erroneous  attachment— Civil  Procedure  Code,  1882,  Section  491— Applicability 
to  Small  Cause  Courts,  / 

Held,  that  a  Court  of  Small  Causes  has  no  jariadiction  to  award  com- 
pensation under  Section  491,  Civil  Procedure  Code,  for  an  erroneous  attach- 
ment  before  judgment  of  immovable  property  as  it  in  excepted  by  the 
second  schedule  to  the  Code  from  attachment  by  such  a  Court. 

Petition  for  revision  of  the  order  of  Lieutenant-Cqlonel  G.  J. 
Boherts,  Judge,  Cantonment  t^wall  Cause  Court,  SiaTkot,  dated 
Sth  October  1903. 

Sukh  Dial,  for  petitioners. 

Kamal-ud-din,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

Lal  Chand,  J. — The  only  point  for  decision  in  this  case  is  ^rd  Nov  1906 
whether  the  order  allowing  compensation  under  Section  491, 
Civil  Procedure  Code,  is  a  valid  order.  The  suit  was  tried  by  a 
Small  Cause  Court  which  under  Schedule  2  of  the  Civil  Proce- 
dure Code  had  no  power  to  order  attachment  of  immovable 
property  before  judgment.  It  43  therefore  not  a  case  of  com- 
pensation for  improper  attachment  provided  for  by  Section  491, 
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Appellate  Side. 


but  for   an  attachment   which  tlie   Court   had  do  jnripdiction  or 
power  to  order.     By  Schedule   2  of   the    Civil    Proccdute   Code, 
Chapter  XXXIV,  relating  to  arrest  and  attachicent  befoie  judg- 
ment is  extended  to  the  Provincial  Couite  of  Sronll  Caufees  cxcej.t 
as  regards    immovable    property.     The  exception  in  my  opinion 
prohibits  the   Small  Cause  Court  not  only  from  ordering  attach- 
ment  of   immovable   property   but   also   from   determining  the 
question    of  compensation    in  case   an   attachment   is  ordered  by 
mistake.     It   would  otherwise    be   anomalous   to  hold  that  the 
Court  had    no   jurisdiction    to  order    attachment  of   immovable 
property   but  could    awaid  compensation    for  such  attachment  if 
made  erroneousjy.     The    lower  Court  therefore  Lad   no  power  to 
allow  compensation  under  Section  491,  Civil  Procedure  Code,  and 
its  order   so  far   was  ultra    vires.     I   accept    the  application  for 
revision    and  set   aside  the   order  awarding   compensation  under 
Section  491,  Civil  Procedure  Code,  but  without  costs. 

Application  allowed. 


1906. 


No.  78. 
Before  Mr.  Justice  Kensington  and  Mr.  Justice  Lai  Chand. 
DALtP  SINGH,— (Plaintiff),— A  PPELLANT,', 

Versus 

ISHAR  SINGH    AND  OTHERS,-~(Defendants\— 
RESPONDENTS. 

Civil  Appeal  No.  300  of  1906. 

Religious  institution— Mahsint— Suit  relating  to  appointment  and 
removal  oj— Right  to  sue  without  obtaining  sanction— Civil  Procedure  Code, 
1882,  Section  539. 

Held,  that  a  suit  for  the  removal  of  the  incnmbent  mahant  of  a 
dharamsala  who  has  misbehaved  as  mahant  and  misused  the  funds  of  the 
institution  and  for  the  appointment  of  the  plaintiff  in  his  place  falls  within 
the  scope  of  Section  539  of  the  Code  of  Civil  Procedure  and  is  not 
maintainable  without  obtaining  prcvioug  sanction  of  the  Collector  to  the 
institution  of  such  suit. 

First  appeal  from  the  decree  of  D.  J.  Boyd,  Esquire,  District  Judge, 
Hoshiarpur,  dated  22nd  December  1905. 
Schan  Lai,  for  appellant, 
Browne,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 
Lal    Chand,  J. — This  is    a    pauper  appeal    in  a  pauper  suit 
dismissed  by  tlie  Lower  Coui  t  as  uumaiutaiuuble  without  previous 
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sanction  obtained  under  Section  539,  Civil  Proced are  Code.  The 
Buit  relates  to  a  dharmsala,  and  was  instituted  by  plaintiff-appellant 
for  possession  of  its  ofBce  and  property  by  removing  defendant 
1,  who  was  admitted  to  have  sncceeded  as  viahant,  but  was 
alleged  to  have  forfeited  his  right  to  retain  the  office  and  the 
property     owing   to    misconduct    and    misuse     of     endowment  ' 

property.     There  was    no  allegation   that  the  dharnlsala     in  suit 
or  the  property   attached    thereto  was    private   property.     The 
plaintiff  allerffed  that  the  parties,   including   defendant   2,   were 
chelas   of  the    previous  incumbent  ;  that    on    his  death,    in  June 
1901,    defendant  1    was   appointed  as    his  successor  and  has  held 
the   oflBce  and  property  as   a  mahnnt,  but  as   be  has  misbehaved 
since  his   appointmpnt,  plaintiff  be  appointed  as  a  mahant  in  his 
place  and   be  placed  in   possession  of  the    dharmsala   and    of  the 
property    attached  thereto.     The  suit  as  instituted  clearly    falls 
within  the  terms  of  Section  539,  Civil  Procedure   Code.     There  is 
no  reason  for  doubting  that   the    dharmsala   with    its   appurte- 
nant  property   constitutes   a  trust     for  public,    charitable   and 
religions    purposes.     The   plaintiff  alleges  that   the  defendant  I 
has  committed  a  breach  of  such  trust  by  misbehaviour  as  mdhant 
and  misusing  in  debauchery  the  trust  property.     He  asks    for  re- 
moval of  the  defendant  and  for  his  own  appointment  as  a  mahant 
who  is  a  mere  trustee  of  endowed  property,  Bamanathan  Ghetti  v. 
Mtirugappa  Chetti  (^).     The   view    takon   by  the  Lower  Court   is 
therefore  evidently  correct.     The  pleader  for  appellant  referred  to 
and    relied      upon     Baivi   Sukhram    T)ns  v.    Burham   Purt    (^), 
Seica  Singh  v.  Budh  Singh  (*),  and  Mussammat  Montjan  Bibee  v. 
Khadem  Hossein  (*),    to    support   his   contention  that  previous 
consent     under    Section  539,    Civil     Procedure    Code,    was    not 
requisite  in  the   case.    But  these  were    not  cases  of  any  alleged 
breach  of  trust  or  of   removal   of   a    trustee.     SuJchram   Das    v. 
Barham   Puri   (^)    was   a   suit   by    a   person    claiming   as    the 
lawful  mahant  for  possession  of  the  property  of  the  shrine  from  a 
person  whn  was  alleged  to  have  dispossessed  him  of  the  property. 
Sewa  Singh  v.  Budh  Singh  (^)    was   a  suit  by  worshippers  of  a 
dharmsala    to  set  aside  certain  alienations  effected  by  the  mahant, 
bat   there    was    no   prayer  to  remove  him  and   to  appoint  a  new 
trustee   in    his   place.   Monijan  Bihee   v.     Khadem    Hossein   (^) 
was  a  case   of   a   dispute  between   rival   parties,     each  claiming 
to  exercise   rights  as  matwallis  over  xoakf  property.     Not  a  single 
authority   was  quoted  where  Section    539  was    held  inapplicable 
to  a  suit  for  removal  of  the  incumbent  mahant,    and  appointment 
of  another  person   in  his   place  on  an  allegation   of  a   broach  of 

(')  /.  L.  R.,    XXIK  Mad.,  283.  P.  C.  l^)  6G  P.  B.,  1892. 
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trost.  The  view  wo  take  is  further  supported  by  Sajedur  Raja  v. 
B'lidyawith  Deh  ('),  Sajedur  Baja  v.  OouP-  Moh»n  Das  (^),  and 
Sayad  Hussein  Mian  v.  Collector  of  Kaira  (*)qaoted  in  the  judg- 
ment of  the  Lower  Court.  It  was  attempted  for  appellant  to  dis- 
tnguish  these  cases  by  pointing  out  that  the  plaintiff  in  the 
piresent  suit  has  asserted  his  own  personal  right  to  be  appointed 
as  a  mahant.  But  the  distinction  relied  upon  appears  to  us  to  be 
altogether  immaterial.  The  relief  asked  for  by  plaintiff  is 
defendant's  removal  as  a  mahant  by  reason  of  an  alleged 
breach  of  trust  on  his  part,  and  it  is  evidently  immaterial 
for  applying  Section  539  that  the  person  asked"  to  be 
appointed  in  defendant's  place  on  removal  be  plaintiff  himself, 
or  another  fit  person.  The  gist  of  the  suit  is  to  secure  a  proper 
administration  of  trust  properties,  and  the  alleged  cause  of 
action  is  a  breach  of  trust  by  the  incumbent  mahant.  Even, 
ni  order  to  secure  his  own  appointment,  it  is  necessary  for 
plaintiff  to  sue  for  removal  of  defendant  on  an  allegation  of 
breach  of  trust,  and  he  cannot  obviously  do  so  without  obtain- 
ing consent  of  the  Advocate-General  as  required  by  Section  539. 
Section  539,  Civil  Procedure  Code,  is  therefore  clearly  applicable 
and  the  suit  instituted  without  such  consent  is  palpably  unmain- 
taiiiable.  We,  therefore,  agree  with  the  Lower  Court  and 
dismiss  the  appeal  with  costs.  It  may  be  pointed  out  that  the 
Lower  Court  having  dismissed  plaintiff's  suit  ought  to  have  passed 
an  order  under  Section  412,  Civil  Procedure  Code,  directing 
the  plaintiff  to  pay  the  Court-fees  which  would  have  been 
paid  by  the  plaintiff,  if  he  had  not  been  permitted  to  sue  as  a 
pauper.  We  feel  incompetent  to  correct  the  omission  on  appeal 
filed  by  plaintiff,  but  under  Sections  592 — 412  we  order  the  plaintiff- 
appellant  to  pay  the  Court-fees  whicb  would  have  been 
paid  by  him  if  he  had  not  beea  permitted  to  appeal  as  a  pauper. 

Appeal  dismissed. 

No.  79. 

Before  Mr.  Justice  Kensington  and  Mr.  Justice  Lai  Chand. 

UMRA  AND  OTHERS,— (Plaintiffs),— APPELLANTS, 

Versus 
Appbllitb  Sidb.    ^        MUHAMMAD  HAYAT  AND  OTHERS,--(Defendants),— 

RESPONDENTS. 
Civil  Appeal  No.  1046  of   1906. 
Huihand  and  wife— Legitimacy  of  children-  Presnmptitn  as  to  legitimacy 
child  born  after  marriage— Evidenet  Act,  1872,  Section  112. 
Eeld,  that  on  the  birth  of  a  child  during  marriage  the  presumption  o| 
legitimacy  ia  coDclusiye,  no  matter  how  soon   the  birth  occurs  after  the 
marriage. 

(»)  /.  I.  B.,  XX  Oalc,  397.  (•)  /.  L.  B.,  XKIV  Calc,  4l8. 
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Further  appeal  from  the  decree  of  Qazi  Muhammad  Aslatn,  O.M.G-, 
Divisional  Judge,  Ferozepore  Division,   dated   5th  July  1906. 

Gouldsbury,    for  appellants. 
Muhammad   Shafi,   for  respondents. 

The    judgment  of   the  Court    was   delivered  by 

Lal  Chand,  J. — It  is  unnecessary  to  recapitulate  the  llth  March  1907. 
facts  in  this  case  which  are  {^ivon  in  fall  in  the  jadgraents 
of  the  Lower  Courts.  The  two  points  argued  in  appeal 
were  that  Snban  was  not  married  to  Halim  and  that 
Muhammad  Hayat,  respondent,  is  not  his  legitimate  son. 
As  regards  marriage,  the  fact  was  admitted  for  plaintiffs 
in  the  Lower  Appellate  Court,  though  denied  in  the 
grounds  of  appeal  filed  in  that  Court.  It  was,  moreover, 
admitted  by  Shamira,  one  of  the  collaterals  in  the  mutation 
proceedings,  which  were  effected  in  favour  of  the  respond- 
ent Muhammad  Hayat  in  1900-1901  shortly  after  death 
of  Halim.  Plaintiffs-appellants  then  took  no  objection 
that  Suban  was  not  the  married  wife  of  Halim,  or  that 
Muhammad  Hayat  was  not  his  legitimate  son.  Muhammad 
Hayat  was  not  only  permitted  to  succeed  to  Halim's  whole 
property  (300  ghumaos  in  area)  but  also  allowed  to  bo 
appointed  as  a  Lambardar  in  Halim's  place  under  the 
sarharahi  of  Shamira,  one  of  the  collaterals.  The  marriage 
is  farther  supported  by  oral  evidence,  which  has  been 
credited  by  the  Lower  Courts  and  the  omission  to  produce 
the  Nikah  Khawan  was  explained  as  due  to  his  illness, 
which  is  not  improbable.  The  negative  evidence  produced 
by  plaintiffs  against  marriage  is  of  no  value.  Considering 
their  dilatory  conduct  in  instituting  the  present  claim,  six 
years  after  succession  had  opened,  coupled  with  their 
omission  to  raise  any  objection  at  the  mutations,  we  have 
no  hesitation  in  accepting  the  concurrent  finding  of  the 
Lower  Courts  that  Suban  was  married  to  Halim.  Aa 
regards  legitimacy  it  was  not^denied  that  Muhammad  Hayat 
is  Suban's  son.  We  entirely  discredit  the  evidence 
produced  by  plaintiffs  to  show  that  he  was  born 
before  marriage  and  was  brought  to  Halim's  house 
by  Suban.  The  evidence  is  opposed  to  the  entry  in  the 
village  birth  register,  which  shows  his  birth  on  22nd 
November  1899  in  the  village  of  Halim.  According  to 
Suban's  statement  in  the  mutation  proceedings  and  in  the 
present   suit,    she   was     married   to    Halim   in    the   month   of 
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assnming,  as   suggested  for  the    plaintifE8,   that   the   m^iiage 
took     place    on     the    Ist   of   BaisaJch,   i.e.,    aboct   7i   months 
beftre   birth,  the  time   which   elapsed   between   marriage   and 
biilh     is     altogether   immaterial     for   detei mining   legitimacy. 
As    pointed    out     in    Amir  Ali's  Law   of    Evidence,   at   page 
671,  under     Section     112    of   the   Evidence   Act,   "  So   far  as 
"concdns    descent   from     paiticular     parents,    a     child    born 
"  during    wedlock    is    presumed   according  to  English  Law   to 
*'  be  the  legitimate  isFue  of  such   parents,   r>o  matter  how  soon 
"  the   birth   be  after  marriage.     When  a   man  marries   a  woman 
"  whom    he    knows    to    be  with   child,  he  nray   be  considered 
"  as  acknowledging  by   a   most  solemn   act   that    the  cl«ild  ia 
"  his.     The     present     section     following    English    Law   adopts 
"  the  period    of   birth    as     distinguished   from   conception    as 
"  the    turning     point  of  legitimacy.     It     is    a    peculiarity  of 
"  that  law   th&t   it   does  not  concern  itself  with  the  conception, 
"  but    considers     a     child   legitimate  who    is   born  of  parents 
"  married    before     the   time   of    his    birth,  though  they   were 
"  unmarried     when  he  was   begotten."     There  is,   therefore,  a 
conclusive   presumption    under     Section     112,     Evidence     Act, 
that     Muhammad    Hayat,    who     was     born    during   the    con- 
tinuance  of  a  valid   marriage  between   his  mother   and    Hallm, 
is     Halira's      legitimate     son,    irrespective     of     the     question 
whether    he     was    born   six,     seven    or     eight    months     after 
such   marriage.     We    accordingly   uphold   the   findings  of  the 
Lower   Courts  that     Muhammad     Hayat,     respondent,     is    tho 
legitimate  son  of  Halim,  and  dismiss  the  appeal  with  costs. 

Appeal   dismissed. 


No.  80. 

Before    Mr.   Justice   Chatterji,  CLE.,   and   Mr.   Justice 

Johnstone. 

KIRPA  RAM,— (Plaintiff),— PETITIONER, 

Versus 

KHUSHALI  MAL  AND   OTHERS,— (Defendants),— 

RESPONDENTS. 

Civil  Revision  No.  1958   of   1906. 

Cuslom — Pre-emption  -  Pre-emption  in  rtspect  to  sale  of  shops  in 
villages— Punjab  Pre-emption  Act,  1905,  Sections  12,  13  (2). 

Eeld,  that  sub-section  2  of  Section  13  of  the  Punjab  Pre-emption  Act, 
1905,  is  inapplicable  to  shops  in   villages.    The  custom  of  pre-emption  exists 
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in  respect,     to   such   shops   sabject     to   the   provisions     of  Section  12    ol 
that  Act. 

fetition  for    revision   of    the   order   of   Lala   Karm    Ohait'i, 
District  Judije,  Gujrantvala,  dated  1th  April  1906. 

Bosban  Lai,  for  petitioner. 

Dharm  Das,  for  respondents. 

The  judgment  of  the  Gpnrt  was  delivered  by 

Chatterji,  J. — This  is  a   suit  for  pre-emption  of  a  shop  in  a  I8th  March  1907. 
village  which  has  been    thrown  out   on   the  preliminary  ground 
that  such  auits  in  respect  of  shops  are  baired  under  sob-section 
(2),  Section  13  of  the  Punjab  Pre-emption  Act. 

In  our  opinion  this  construction  is  erroneous.  In  the  6rst 
place  the  provision  against  pre-emption  of  shops  has  been 
inserted  in  a  sub-clause  of  Section  IH  which  deals  cxclosively 
with  pre-emption  in  regard  to  urban  immovable  property. 
Ordinarily  the  presumption  would  be  thnt  the  provision  was 
limited  by  the  scope  of  the  section  unless  indeed  the  language 
was  distinctly  to  the  contrary  purport  in  which  case  it  would 
of  course  have  its  full  effect.  But  in  such  a  case  the  drafting 
would  bo  open  to  condemnation  as  unscienti6c.  A  rule  of  the 
above  description  if  it  was  intended  to  have  general  operation 
would  have  been  inserted  in  a  section  by  itself  and  not  made  a 
subordinate  clause  of  one  dealing  exclusively  with  urban 
immovable  property.  It  is  to  be  noted  that  the  scheme  of  the 
Act  divides  immovable  property  which  is  the  subject  of 
pre-emption  into  two  grand  divisions,  vie.,  village  land  and  im- 
movable property,  and  (2)  urban  immovable  property,  and 
separately  provides  rules  for  claims  in  respect  of  each.  This  is 
also  an  essential  point  to  be  borne  in  mind  in  construing  the 
Act  and  in  judging  the  significance  of  the  prohibition  against 
pre-emption  of  shops,  etc.,  being  enacted  in  a  sub-Section  of  a 
section  relating  to  urban   property. 

Again,  Section  12  provides  for  pre-emption  of  land  and 
village  immovable  property  and  the  latter  expression  has  been 
defined  in  Section  3  (2)  to  mean  immovable  property  within 
the  limits  of  a  village  other  than  agricultural  land.  This  com- 
prehensive definition  would  include  shops  in  a  village  and 
Sections  13  and  12  and  in  fact  the  whole  Act  should  according 
to  a  cardinal  rule  of  interpretation  be  construed  together. 

The  only  tangible  objection  to  the  above  interpretation 
is  that  dharmsalas,  mosques,  etc.,  would  under  it  be  subject  to 
pri'-emptiin.  But  buildings  of  this  kind  are  res  extra  commer' 
<:ium  as  Mr.  Shadi  Lai    points  out  in  his  Commentary  on  Section 
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13,  and  one  can  hardly  conceive  of  pre-emption  being  brought 
in  respect  of  thcra.  None  has  been  brought  in  the  past.  If 
however  a  special  provision  was  needed  for  them  it  would  have 
been  made  in  Section  12,  or  sub  section  (2)  of  Section  13  might 
have  been  made  an  independent  section  and  worded  so  as  to 
make  it  of  general  application. 

This,  however,  does  not  affect  the  question  before  us.  We 
must  construe  the  Act  as  a  whole,  and  each  section  with  re- 
ference to  its  subject  matter,  unless  the  language  or  context 
is  plainly  otherwise,  and  we  have  no  diflScuIty  in  arriving  at  the 
conclusion  that  sub-section  (2)  of  Section  13  does  not  apply  to 
shops  in  villages  and  that  the  plantiffa'  claim  is  not  barred 
thereby. 

We  accept  the  application  and,  reversing  the  decrees  of  the 
Lower  Courts,  remand  the  case  to  the  Court  of  first  instance 
to  decide  it  on  the  merits. 

Court  fee  on  the  petition  it.  refunded.  Other  costs  to 
abide  the  result. 

Application  allowed. 


No.  81. 

Before    Mr.   Justice   Ghatterji,   CLE.,   and    Mr.   Justice 

Johnstone. 

ACHHAR  SINGH  AND   OTHERS,— (Plaintiffs),— 
APPELLANTS, 
Appellate  Side     I  Versus 

MEHTAB  SINGH  AND  ANOTHER,— (Defendasts),— 

RESPONDENTS. 

Civil  Appeal  No.  142  of  1907. 

Custom — Adoption — Adoption  of  daughter's  son  — Hindu  Nandan  Jots  of 
Dasuha  tahsil,  Hoshiarpur  District — Burden  of  proof—  Riwaj-i-ara. 

Found,  in  a  case  the  parties  to  which  were  Jats  of  the  Nandan  got 
of  Dasnha  tahsil  in  the  Hoshiarpur  District,  thut  plaintiffs  apon 
whom,  in  the  special  circumstances  of  the  case,  the  onus  rested  had  failed 
to  prove  that  the  adoption  of  a  danghter's  soc  was  invalid  by 
custom. 

Ralla  V.  Dudha  ('),   Nutha  Singh  v.  Sujan   Singh   (*),  referred  to. 

Ohullu  V.  Mohahat  (")  distinguished. 

Further  appeal  from  the  decree  of  Major  O.  G.  Beadon,  Divi- 
sional Judge,  Hoshiarpur  Division,  dated  26th  October 
1905. 


(»)  50  P.  R.,  1893,  F.  B.  (»)  34  P.  B.,  1899. 

.">^  92  P    R    189t 
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Bodbraj    Sawhny,  for  appellants. 

Sohan  Lai,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Johnstone,  J. — In  this  case  the  plaintiffs,  reversioners  of  19^^  March  1907. 
Mahtab  Singh,  Jat,  of  the  Dasuha  tahsil  of  Hoshiarpur, 
who  is  defendant  1  in  the  case,  contest  the  adoption  by 
defendant  1  of  defendant  2,  daughter's  son  of  defendant  1, 
and  ask  that  it  be  declared  that  the  adoption  shall  not 
affect  their  rights.  The  factum  and  validity  of  the  adoption 
having  been  put  in  issue,  the  first  Court  decided  that  the 
adoption  certainly  took  place,  and  that  it  is  valid  by  custom. 
The  learned  Divisional  Judge,  in  a  brief  judgment,  took  the 
same  view  and  dismissed  the  appeal,  without  summon- 
ing the  defendants.  Plaintiffs  come  np  on  the  revision  side 
under  clause  (6)  of  Section  70  (1),  Punjab  Courts  Act,  and 
their  petition  has  been  admitted  as  an  appeal  in  regard 
to  the  question  of  the  validity  of  the  adoption  only.  After 
hearing  the  learned  counsel  for  the  appellants,  we  have 
arrived  at  the  conclusion  that  the  decision  of  the  Courts  below 
is  sound. 

The  Bncaj-t-am  is  as  regards  Jats  in  the  district  gener- 
ally altogether  against  the  plaintiffs,  and  it  must  bo 
borne  in  mind  that  where  it  favours  females,  a  special  value 
attaches  to  such  a  document,  framed  as  it  always  is  accord- 
ing to  the  stated  views  of  males  only.  It  is  true  that 
no  instance  in  this  got  (Nandan)  is  forthcoming  one  way 
or  the  other;  and  from  this  Mr.  Sawhny  argues  that,  in- 
asmuch as  the  general  presumption  for  the  Jats  of  the 
Province  as  a  whole  is  against  the  validity  of  such  adop- 
tions, Bulla  V.  Budha  (*),  and  inasmuch  as  in  this  got  there  is 
no  rebuttal  of  this  presumption,  the  decision  should  be  in 
favour  of  plaintiffs.  Ordinarily  there  might  be  some  force 
in  an  argument  of  this  kind,  but  here  ppecial  circumstances 
supervene  to  render  it  of  no  effect.  Besides  the  Riwaj-z-am, 
which  ia  for  all  the  Jats  of  the  District,  we  have  the  circum- 
Btance  that  in  many  gots  (e.g-,  Natha  Singh  v.  Sujan  Singh  (2), 
and  Civil  Appeal  No.  1296  of  1905)  of  Jats  of  the  District  and 
even  in  this  very  tahsil  of  Dasuha,  it  has  been  found,  and  is  un- 
doubted, that  the  adoption  of  a  daughter's  son  in  the 
presence  of  near  collaterals  is  valid.  The  ruling  of  Ludhiana 
District   quoted    before  ub,  Gulluy.Mohahat  {^),   is    a   case  of 
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a  sister's  eon  and  so  useless.  In  our  opinion  it  is  very 
unlikely  that  this  small  g6t  should  have  a  separate  custom 
of  its  own,  mixed  up  as  it  admittedly  is  in  residence  with 
other  gots  and  inhabiting  a  tract  in  which  among  Jats  such 
adoptions  are  valid.  In  the  circumstances  we  hold  that, 
notwithstanding  the  general  rule  for  the  Province  as  a  whole, 
the  burden  of  proof  that  this  adoption  is  invalid  lies  on 
the  plaintiffs  ;  and,  as  no  instances  are  forthcoming  one  way 
or  the  other,  the  inevitable  conclusion  is  that  plaintiffs 
have   failed  to    discharge  the   onus   thus  laid   upon  them. 

For  these  reasons  we  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


RiFESENCB  SiDB. 


No.  82. 
Before  Mr.     Justice     Chatterji,   CLE.,  and 
Mr.  Justice  Johnstone. 
GUR  BAKHSB,— PLAINTIFF, 
Versus 
KHAI  RATI— DEFENDANT. 
^  Civil  Reference  No.  52  of  1906. 

Attachment — Fodd^,  liahility  of,  to  atfachment  in  execution  of  decree- 
Civil  Procedure  Code,  188z,  Section  266  (n)  — Punjab  Land  Eevenue  Act,  1887, 
Section  70, 

Held,  that  fodder  required  for  the  owner's  cattle  is  exempt  under  cknge 
(«)  of  Section  266  of  the  Civil  Procednro  Code,  read  with  Section  70  of  the 
Punjab  Land  Eevenue  Act,  1887,  from  attachment  in  execution  of  a 
decree  against  an  agriculturist. 

A  Civil  Court  can  Only  attach  so  much  as  will  leave  in  the  opinion  of 
the  Collector  of  the  District  a  sufficiency  for  the  owner's  cattle. 

Wasil  v.  Muhammad  Lin(_^')  superseded. 

Case    referred  hy  Munshi  Barhat    Ali  Khan,  Munsif,  1st  Glass, 

Dasuya,  District  Eoshiarpur,  on  4<th  June  1906. 

The  opinion  of  the  Court  was  delivered  by 
18*^  March  1907.  Johnstone,  J. — This  is  a  civil  reference  by  the  Small  Cause 

Court  of  Dasaya,  District  Hoshiarpur.  In  an  execution 
procefding  the  decree-holder  got  hhusa  belonging  to  the  judg- 
ment-debtor attached,  and  the  question  for  decision  was  whether, 
and  by  what  procedure,  it  is  attachable.  In  Wasil  v.  Muham- 
mad Din  (Ma  Division  Bench  of  this  Court  held  that  under 
Section  266  (b).  Civil  Procedure  Code,  there  is  no  prohibition 
whatever   against  the  attachment  of  all   or  any  of  the  bhusa 
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belonging  to  an  agriculturist.  This  is  no  doubt  a  correct  in- 
terpi-etation  of  that  clause,  but  the  Judge,  Small  Cause  Court, 
properly  points  out  that  Section  266  (n)  tells  a  different  tale. 
Under  it  we  have  to  look  at  Section  70,  Land  Revenue  Act,  1887, 
and  Volume  I,  Chief  Court  Rules  and  Orders,  Part  C,  Rule 
6,  Note  (4)  ;  and  it  becomes  clear  that,  as  regards  fodder 
for  cattle  belonging  to  an  agriculturist  judgment-debtor, 
the  Civil  Court  can  attach  only  so  much  as  will  leave,  in  the 
opinion  of  the  Collector  of  the  District,  a  sufficiency  for  the 
owner's  cattle.  It  seems  to  us  that  the  procedure  indicated 
here  is  cumbrous  and   unsatisfactory,  but  we  cannot  help    that. 

We  rule,  then,  that  in  such  cases  the  Civil  Courts  must 
only  attach  so  much  as  the  Collector,  to  whom  a  reference  must 
bo  made,  may  judge  to  be  right  according  to  the  rules  of  his 
department. 

By  this  ruling  we  supersede  the  Division  Bench  ruling 
quoted  above ;  but  it  is  so  clear  that  the  Judges  who  sat  on  that 
Bench  overlooked  clause  (n)  of  Section  266  of  the  Civil  Proce- 
dure Code,  that  wo  do  not  think  a  reference  to  a  Full  Bench  is 
called  for. 


No.  83- 

Before  Mr,  Jiostice  Ohatberjl,  CLE ,  and  Mr.  Justice 
Johnstone. 

KHANZAMAN,— (Defendant),— APPELLANT, 
Versus 
FATTEHSHBR,— (Plaintiff),— RESPONDENT. 

Civil  Appeal  No.  1263  of  1906. 

Pre-emption— Sale  of  share  of  joint  agricultural  land  to  a  co-sharer— Snit  by 
another  co-sharerof  the  Khata.— Punjab  Pre-emption  Act,  1905,  Section  14. 
Held,  that  under  the   provisions  of  the  Punjab  Pre-emption  Act,  1905,  a 

co-aharer  in  joint  undivided  agricultural  land  has  no  right  of  pre-emption  in 

respect   to     a   sale  of   a  share  of   such  land   made  to  any  of  the  several 

co-sharers  in  the  estate. 

Section  14  deals   with  several   preemptor^    claiming  in  respect  of  the 

same  property  but  does  not  provide  for  the  case  of  a  pre-emptor  claiming 

against  a  vendee  who  has  equal  rights  with  him. 

Further  appeal  from  the  decree  of  Misr  Jawala  Sahai,  District 
Judge,  Mianwali,  dated  22nd  March  1906. 

Gokal  Chand,  for  appellant. 

Beui  Par  shad,  for  respondent. 


AppbliiAtb  Siob. 
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The  order  of  reference  was  as  follows  :— 

17^^  Jan.  1907.  Eattigan,  J. — The  question  involved  in  this  case  is  of  import- 

ance and  should  be  decided  by  a  Division  Bench.  It  relates  to 
the  proper  construction  of  Section  14  of  the  Punjab  Pre- 
emption Act,  1905,  but  here  tbere  are  not  two  rival  pre-emptors 
with  equal  rights.  The  dispute  is  between  a  pre-eniptor  and  a 
vendee,    both    of   whom   are  co-sharers   in    the   khata. 

The  judgment  of  the  Division  Bench  was  delivered  by 

22nd  March  1907.  Chatterji,  J.— The   material  faots   of   this   case   are   that 

adjoint  khata  of  27  kanals  12  marJas  of  land  at  Shabbaz 
Khel  was  held  by  four  brothers,  Fatteh  Khan,  plaintiff, 
Nur  Khan,  defendant  2,  vendor,  Khan  Zaman,  defendant 
1,  vendee,  and  Jahan  Khan,  who  is  no  party  to  the  proceeding. 
Some  five  years  before  suit  Nur  Khan  transferred  his  one-fourth 
share  to  Khan  Zaman  and  this  suit  was  tiled  by  the 
plaintiff  for   pre-emption  of  half  the  land. 

Various  pleas  were  raised  by  the  vendee  which  need  not 
all  be  noticed  here.  The  only  important  ones  are  that  the 
suit  cannot  be  brought  for  pre-empticn  of  half  the  property 
sold,  that  partition  had  taken  place  and  that  the  claim  was 
barred  by  time. 

The  first  Court  decided  all  the  issues  in  plaintiff's  favour 
and  gave  him  a  decree  for  one-third  of  the  property  sold.  On 
appeal  the  District  Judge,  who  had  the  powers  of  a  Divisional 
Judge,   enhanced  the   decree  to  a  half  share. 

In  the  District  Judge's  d^urt  it  was  objected  by  defendant 
vendee  that  plaintiff  had  no  prior  claim  to  pre-emption. 
The  same  ground  is  again  raised  in  Revision  under  Section  70 
(1)  (6)  which  being  a  novel  one,  under  the  new  Pre-emption  Act, 
has  been  referred  to  a  Division  Bench  by  the  learned  Judge  by 
whom  the  application  was  first  beard.  This  is  the  sole 
point  argued  before  us  and  requiring  decision. 

Although  the  sale  took  place  long  before  the  passing  of 
the  Pre-emption  Act,  the  suit  was  filed  aftor  it  came  into  force. 
Under  clause  (3)  of  Section  2  of  the  Act  therefore  the  claim 
must  be  decided  in  accordance  with  the  provisions  of  the  Act 
and  not  otherwise.  The  suit  has  been  filed  within  one  year 
of  the  date  of  commencement  of  the  Act  and  is  therefore  within 
time  under  Section  28  of  the  Act,  the  limitation  being  that 
provided  in  Article  120  of  the  Indian  Limitation  Act  and  the  sale 
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being  an   oral   one   of   a  share  in    joint   property.     In  fact  the 
question  of  limitation  is  not  before  us. 

The  first  Court  gave  a  decree  for  one-third  of  the  land  on 
the  ground  that  the  three  brothers  other  than  the  seller  are 
t-ntitled  to  proportionate  shares.  The  District  Judge  enhanced 
the  decree  to  a  half  share  "  according  to  general  principles  of 
rquity,  "  as  the  "first  of  the  4  brothers*  forbearance  should  be 
equally  divided  between  the  vendee  and  the  pre-emptor.  The 
tirst  Court's  decree  was  obviously  based  on  Section  14  of  the 
Pre-emption  Act. 

Section  J-i,  however,  deals  with  several  pre-emptois  claiming 
in  i-espect  of  the  same  property  and  does  not  provide  for  the 
case  of  a  pre-emptor,  claiming  against  a  vendee  who  has  equal 
rights  with  him.  Nor  can  a  principle  which  would  be  of 
use  in  deciding  the  present  case  be  deduced  from  it.  Clause 
(a)  is  the  only  clause  which  deals  with  claims  by  co- 
sharers  and  provides  for  their  dividing  the  property 
pre-empted  in  proportion  to  the  shares  they  already  hold 
in  the  property.  The  Courts  below  have  evidently  decided 
the  claim  under  this  clause.  But  the  language  of  tnis  clause 
is  clearly  inapplicable  to  a  case  in  which  the  dispute  is 
between  two  persons  who  would  have  been  equally  entitled  had 
they  both  claimed  pre-emption,  and  would  have  come  under 
clause  (a),  but  one  of  whom  happens  to  be  the  vendee  and  is 
sued  by  the  other.  No  rule  for  deciding  iuch  a  claim  is 
provided  by  this  or  any  other  clause  of  Section  14  or  is 
deducible  trom  them.  There  is  no  other  section  to  which  resort 
can  be  bad  for  the  solution  of  the  question.  Clause  (e)  does  not 
in  terms  apply,  as  this  is  not  a  claim  by  several  pre-emptors 
but  only  by  one.  Section  12  of  the  Act,  which  defines  the  rights 
of  the  different  grades  of  claimants  for  pre-emption  of  village 
property,  declares  that  in  the  case  of  sale  of  a  share  in  joint  land 
the  right  belongs  to  co-sharers  jointly  in  the  first  instance  and 
then  to  them  severally.  This  means  we  think  that  unless  a  joint 
claim  is  made  each  co-sharer  is  entitled  to  claim  pre-emption  for 
himself.  If  the  purchaser  is  a  stranger,  such  a  co-sharer  in  the 
absence  of  a  claim  by  all  the  co-sharers  jointly,  can  claim  and 
acquire  the  whole  property  by  pre-emption.  There  is  no 
provision  from  which  it  can  be  inferred  that  where  the  claimant 
has  been  able  to  make  a  several  claim,  the  acquisition  would  be 
for  the  benefit  of  other  co-sharers. 

Is  there  a   different  rule  if  the  purchaser  happens  to  be  one 
of  the  co-sharers?     Clearly   he  does  not    stand  in  a  different 
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position  to  that  he  would  hold  if  he  claimed  pre-emption  singly. 
All  the  co-sharors  being  on  an  equal  footing,  on  what  ground 
can  pre-emption  be  claimed  by  one  osharer  against  another, 
when  that  other  acquires  a  share  of  the  joint  property  by 
private  purchase  ?  Under  the  ptovisiona  of  Section  12  his  right 
to  buy  may  be  postponed  to  the  right  of  joint  purchase  by  all 
the  co-sharers,  but  when  such  a  right  is  not  put  forward,  there 
is  no  reason  why  he  should  surrender  tne  whole  or  any  portion 
of  his  purchase  to  another  co-sharer,  who  has  exactly  the  same 
rights  as  himself. 

Th3  present  is  not  a  claim  by  the  co-sharers  of  the  khata 
jointly.  Whether  excluding  the  seller  and  the  purchaser,  the 
other  two  brothers,  viz.y  plaintiff  and  Jahan  Khan,  might  have 
sued  for  preemption  for  the  benefit  of  themselves,  reserving 
a  third  share  for  the  defendant  purchaser  is  a  question  we  need 
not  decide.  This  possibly  is  the  only  way  a  joint  claim  by  them 
which  would  have  been  superior  to  that  of  the  purchaser's  right 
could  have  been  brought,  though  we  do  not  commit  ourselves  to 
this  view.  But  the  present  claim  is  merely  a  claim  for  pre- 
emption of  half  a  bhare  iu  the  property  sold.  Such  a  claim  is 
not  contemplated  or  provided  for  in  the  Act.  The  right  of 
pre-emption  attaches  to  the  entire  bargain  to  which  the  right 
applies,  and  xxJ  cbauge  h  is  been  made  in  t!iis  respect  by  the 
Punjab  Pre-emption  Act.  The  claim,  whether  joint  or  several, 
must  be  for  the  entire  property  to  which  the  right  attaches. 

The  right  of  pre-emption  is  the  right  to  acquire  property 
in  preference  to  other  persons,  see  Section  4  of  the  Act.  The 
plaintiff  singly  has  no  superior  right  to  that  of  the  defendant 
vendee,  and  the  decree  giving  plaintiff  a  half  share  iu  the 
purchase  is  open  to  the  same  objection  that  the  decree  given  in 
Ahmad  Din  v.  Mussammat  Hasso  ( ' )  was.  It  gives  plaintiff  a 
right  to  share  in  the  benefits  of  tlie  purchase  made  by  the 
plaintiff  and  not  to  be  substituted  for  him  in  the  purchase  as 
all  pre-emption  must  mean,  or,  in  other  words,  it  is  a  decree  for 
co-emptiou,  not  pre-emption.  The  reasoning  of  the  Pull  Bench 
judgment  in  Ahmad  v.  Ghulam  Muhammad  (^),  therefore  fully 
applies  to  it.  It  is  not  necessary  to  report  that  reasoning  here. 
The  present  Act  has  made  no  provision  for  coemption. 

It  is  clear  then  that  the  Punjab  Pre-emption  Act  contains 
no  provision  for  the  decision  of  a  claim  of  the  present  nature. 
It  must  therefore  be  decided  on  general  principles. 

(')  54  P.  B.,  1882.  (»)  94  P.  E.,  1904,  F.  B. 
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We  hold  that  plaintiff  had  no  priority  over  the  defen- 
dant vendee,  and  that  he  is  not  entitled  to  claim  pre-emption 
by  himself  against  the  vendee  of  the  whole  or  any  part  of  the 
property  sold.     His  claim  must  therefore  fail. 

We  accept  the  appeal  and    dismiss  the  plaintifi's  claim  with 

costs  in  all  the  Conrts. 

Appeal  allowed. 

No.  84. 

Before  Mr.  Justice  Rohertson  and  Mr.  Justice  (Shah  Bin. 

BHAGAT   RAM   ^ND  ANOTHER,— (Plaintiffs),— 

APPETiLANTS, 

Versus  \  Apmllath  Sidh. 

PARAS  RAM  AND  OTHERS,— Pefendants),— 
RESPONDENTS. 

Civil  Appeal  No.  1298  of  1906. 

Arhifration — Application  to  file  n  private  award — Atvard  ejecting  portion 
of  immovable  property — Registration  Act,  1S77,  Section  17,  clauses  ib)  (i) — 
Court  not  competent  to  remit  private  award  when  defective  and  indefinite — Civil 
Procedure  Code,  1882,  Sections  520,  52^,  526— Court-fee—  C ourt-fee  on  appeal 
from  an  order  rejecting  an  application  to  file  an  award  in  Court—  Court 
Fees  Act,  1870,  Schedule  I,  Articles  1,  17. 

Held,  that  the  Conrt.fee  p:  yable  upon  the  meniorandum  of  appeal 
against  an  order  rejecting  an  apijlication  nnder  Section  525  to  iUe  an 
award  ig  Es.  10  under  the  sixth  clause  of  Article  17  and  not 
an  ad  valorem  fee  in  accordance  with  Article  1  of  the  Conrt-feea 
Act,   1870. 

Bari  Mohan  Singh  v.  Kali  Prasad  Chaliha  {^),  Vharm  Das  v.  Ajudia 
Farshad  ("),  distinguished. 

Firdaus  Khan  V.   Dare  Khan  {^)   dissented  from, 

LurTchur  Chauhe  v.  Ram  Bhajan  Chaube  {*)  followed 

Held,  also,  that  when  au  award  made  without  the  intervention  of  the 
Court  is  on  the  face  of  it  defective,  determines  matters  not  referred  to 
arbitration,  and  is  so  indefinite  as  to  be  inchpable  of  execution  the 
Court  has  no  power  under  Sections  525  and  52G  to  amend  it  or  to 
remit  it  for  reconsideration  but  must  refuse  to  file  and  euforce  it. 

Mustaja  Khan  v.  Phulja  Bibi  (')  and  Miran  Bahhsh  v.  Rahim  BaJchsh  (") 
referred  to. 

Semhle :  for  the  purposes  of  Seetion  525  of  the  Code  of  Civil  Pro- 
cedure i<n  award  uf  arbitrators  privately  appointed  by  the  parties  even 
if  it  efftcts  partition  of  joint  immovable  property  of  over  Rs.  100  in 
value  and  is  signed  by  the  paities  to  signify  their  acceptance  of  the 
pame  does  not  rrquiie  registration  and  i;an  be  filed  and  made  a  rule 
of  Court. 


(»)  /   L.  R.,  XXXIII  Calc,  11.  (*)  All.  W.  N.  (1903),  214. 

(»)  70  P.  R.,  1881.  (5)  /.  L.  R.,  XXVII  All.,  526. 

(S)  109  P.  L.  R.,  1902.  (°)  18  P.  R.,  1892. 
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Miscellaneous  first  appeal  from  the  decree  of  Pandit  Joti  Parshad, 
District  Judge,  Jhang,  dated  30th  August  1906. 

Nanak  Chand  and  Sakh  Dial,  for  appellants. 

Harikishen  Singh  and  Bahadur  Chand,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

19th  March  1907.  Shah  Din,  J.— This   is   an    appeal   from  an    order  rejecting 

an  application  under  Section  525,  Civil  Procedure  Code,  to 
file  an  award  of  arbitrators  privately  appointed  by  the 
parties.  The  memorandum  of  appeal  bears  a  Court-fee  stamp 
of  Rs.  ]0.  The  pleader  for  Paias  Ram,  rospondent,  urged 
as  a  preliminary  objection  to  the  hearing  of  the  appeal  that 
the  order  appealed  against  being  a  decree,  tho  memorandum  of 
appeal  must  bear  an  ad  valorem  stamp  under  Article  1  of 
Schedule  I,  of  tlie  Court-fees  Act,  calculate. I  on  Rs.  20,000, 
which  is  stated  to  be  the  amount  or  valuo  of  tho  subject 
matter  in  dispute.  The  authorities  which  were  relied  upon 
in  BDpport  of  tliis  objection  are  Hari  Mohan  Singh  v.  Kali 
Prosad  Ghaliha  (')  and  an  unpublished  decision  of  this 
Court,  Firdaus  Khan  v.  Dare  Khan  (^)  (('ivil  Appeal  No. 
990  of  1897,  decided  on  26th  November  1901  by  Andersoji 
and  Harris,  J  J.).  The  appellants'  pleader,  on  the  other 
hand,    cited    the   following  decisions  in  support  of  his  position. 

Lurkhur  Chauhe  v.  Bam  Bhajan  Ghaube  (»)  and  Nand 
Lai  V.  A.  Atkinson  (Civil  Appeal  No.  989  of  1903,  decided 
on  8th  April  1905  by  Chatterji  and  Kensington,   JJ.). 

Now  the  decision  in  Hari  Mohan  Singh  v.  Kali  Prosad 
Ghaliha  {}),  does  not  appear  to  us  to  be  applicable  to  a  case 
like  the  present.  There  the  appeal  was  not  from  an  order 
rejecting  an  application  under  Section  525,  Civil  Procedure 
Code,  as  in  this  case,  but  from  an  order  passed  under  Section 
526  directing  the  award  to  be  filed  in  Court,  and  the  decree 
passed  in  accordance  with  the  award  was  ''  in  terms  to 
the  effect  that  tho  plaintiff  is  to  recover  the  sum  of  Rs.  3,248 
and  odd  as  awarded  by  the  arbitrators."  In  that  case,  there- 
fore, the  amount  or  value  of  the  subject  matter  in  dispute 
in  appeal  was  the  sura  cf  Rs.  3,248  and  the  memorandum  of 
appeal   was   held   to  be   governed   by   Article    I  of    Schedule 

(M  I   L.  B..XIXIII  Calc,  11.  (*)  1C9  P.  L.  R.,  1902. 
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I  of  the  Conrt-fees  Act.  The  ruling  of  this  Court  in  Firdaus 
Khan  v.  Bare  Khan  no  doubt  supports  the  respondents'  conten- 
tion, but  it  will  be  observed  that  the  learned  Judges  who  decided 
that  case  followed  Bharm  Das  v.  Ajudhia  Perhsad  (*), 
which  is  analogous  to  the  Calcutta  case  cited 
above,  and  is  not,  therefore,  directly  in  point.  The  following 
passage  in  the  judgment  in  I^'Aarm  Das  v.  Ajudhia  Pershad  (^) 
embodies   tha   ratio   decidendi  :— 

"  We  find  that  the    award  of  the  arbitrators    filed   by  the 
order  of  the   first   Court,    and   in    terms  of    which  that  Court 
passed  judgment   and   decree   has   awarded     to    the  plaintiffs- 
respondents,  the    applicants  in   the  first  Court,  property  shown 
in   the   decree  to  be  of   the   value    of     Ra.  1,45,200,   and    the 
object   of   the   appeals  preferred   by   the  appellant  is    to  have 
this  decree   set  aside.     This   much    property    then  at  least  was 
in  dispute   on   the   appeal  to   the  Commissioner  and  iu  dispute 
in    this     Court,     even     if   it    cannot  be    said    that   the   whole 
property    which    forms   the    subject   matter   of    the   award   is 
in  dispute,  a  point  which  we  do  not  decide.     *     ^     *     ^     Xn 
the    Commissioner's   Court  and  in   this  Court   Rs.    1,665  should 
have  been  paid  in  addition   to   Rs.   10  and    under   Section  12, 
clause  2   of   the   Court-fees   Act,   that   amount   must   now    be 
required  from  the   appellant  in   that  Court  aud  the  same  sum 
in   this   Court  "^    "^     ^    *     before     the  appeal   can   proceed." 
It   will   thus   be  perceived   that   the  ground    upon   which  this 
Court   in-  the   last   cited   case   held  that  Ai-ticle  I  of   Schedule 
I  of   the  Court-fees   Act  governed  the   memorandum  of  appeal 
before    it   and  that   it   was  chargeable   with     an    ad  valorem 
Court-fee,   was   that   the   amount     or     value     of    the     subject 
matter  iu   dispute   in   appeal  was  the   value  of  the    property, 
viz.,   Rs.    1,45,200    whicli  the   decree    of    the  first   Court  passed 
in   terms  of  the  award  of   the   arbitrators    had     awarded    to 
the    plaintiffs-respondents,  and    that   the  relief   sought  in  the 
appeal     was    to     have     that  decree   reversed.     That  decision, 
therefore,   like  the   Calcutta  decision   above    referred   to,   does 
not   seem    to    be    applicable   to   a   case    like    the    present,    in 
which    the    application   to    hie  the  award   under   iSectiou  525, 
Civil   Procedure  Code,   has   been   rejected,    aud     consequently 
DO   decree   has   been    passed  in   terms   of   the   award   at     all. 
The  relief   sought   in   the   appeal    before   us  is  not  the  reversal 
of   a  decree  awaiding    specific  property    of    a    definite    money 
value   to   the  respondents,   but    simply   an   adjudication   upon 

'^  {^)  70  P.  R.,  1881. 
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the  appellants'  right  to  have  the  award  of  arbitrators  filed 
in  Court  under  the  provisions  of  Chapter  XXXVII  of  the 
Code  of  Civil  Procedure.  The  subject  matter  iu  dispute  in 
this  appeal,  therefore,  is  one  which  it  is  impossible  to  estimate 
at  a  money  value,  and  hence  clause  VI  of  Artile  17  of  the 
second  frchedule  to  the  Court-fees  Act  would  seero  to  apply  to 
this   memorandum  of  appeal. 

Another  consideration  which,  in  our  opinion,  very  much 
weighs  against  the  contention  of  the  pleader  for  the  respondent 
is  this:  Suppose  this  appeal  is  dismisstd  and  the  application 
under  Section  525,  Civil  Procedure  Code,  to  file  the  award 
stands  rejected,  it  would  be  open  to  the  present  appellants 
to  bring  a  regular  suit  to  enforce  the  award.  The  plaint 
iu  such  a  suit,  if  one  were  brought,  would  bear  an  ad  valorem 
stamp,  and  the  appeal  arising  out  of  that  suit  would  have 
to  be  similarly  stamped.  If  this  be  so,  can  it  be  reason- 
ably contended  that  it  was  within  the  contemplation  of  the 
legislature  that  an  appeal  from  an  oxder  rejecting  an  applica- 
tion under  Section  525,  Civil  Procedure  Code,  which  was 
clearly  intended  to  provide  a  simple,  cheap,  and  expeditious 
process  for  making  a  piivate  award,  a  rule  of  Court,  should 
be  treated,  in  regard  to  the  question  of  the  Court-fee  leviable 
thereon,  on  precisely  the  same  footing  as  an  appeal  arising 
out  of  a  regular  suit  brought  under  the  ordinary  provisions 
of  the  law  to  enforce  such  an  awaia  ?  According  to  this 
contention  the  party  who  seeks  to  enforce  an  award  made 
out  o£  Court  in  the  first  instance  by  availing  himself  of  the 
summary  remedy  pi  ovided  in  Chapter  XXXVII  of  the  Civil 
Procedure  Code,  and  failing  therein,  by  a  regular  suit,  will 
have  to  pay  on  his  memorandum  of  appeal  an  ad  valorem 
Court-fee  twice  over.  This,  surely,  could  nut  Lave  been  intended 
by  the  legislature,  especially  when  we  find  that  an  applica- 
tion under  Section  525,  Civil  Pioceduie  Code,  though  it 
must  be  numbered  and  registered  as  a  suit  and  is  for  all 
practical  purposes  treated  as  a  pJaint,  is  only  liable  to  a 
Court-f«e  stansp  of  Bs.  8  as  an  apphcation  and  not  to  an 
ad   valorem  stamp   as  a  plaint  in  a  regular  suit. 

In  Nand  Lai  v,  Aikinscn  (C.  A.  JNo.  989  of  1903) 
this  Court  has  decided  that  an  appeal  from  an  order  refusing 
to  file  an  agreement  to  itfer  to  arbitiation  upon  an  application 
made  ucdtr  Section  523,  Civil  Procedure  Code,  is  sufficiently 
■taniped,  if  it  beais  a  Court-fee  of  Rs.  10.  This  decision, 
though    not    directly    applicable    to  the    present  catie,  is  m 
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point,  in  so  far  as  it  lays  down  that  the  order  appealed 
from  is  a  "  decree,"  but  that  the  appeal  is  not  liable  to 
an  ad  valorem  Court-fee,  simply  because  it  is  an  appeal  from 
a  decree  and  not  from  an  order.  The  ruling  of  the  Allaha' 
bad  High  Court  in  Lurhhur  Chaube  v.  Bam  Bhajan 
Chaube  is  a  direct  authority  in  support  of  the  appellants' 
position. 

Upon  a  careful  consideration  of  the  authorities,  then, 
we  hold  that  the  appellants'  memorandum  of  appeal,  which 
bears  a  Court-fee  of  Rs.  10  is  snflSciently  stamped,  and 
we  overrule  the  respondents'  preliminary  objection  accord- 
ingly. 

On  the  merits  of  the  appeal  the  questions  for  determin- 
ation :  are  (1)  whether  the  award  of  arbitrators,  dated  the 
15th  of  November  1906,  requires  registration,  and  not  being 
registered  is  inadmissible  under  Section  49  of  the  Registration 
Act;  and  (2)  whether  the  award  in  question  is  open  to 
objection  on  any  of  the  grounds  mentioned  or  referred  to  in 
Section  620  or  Section  621,  Civil  Procedure  Code,  and  cannot 
therefore  be  ordered  to  be  filed  ?  As  regards  the  first  ques- 
tion, the  contention  for  the  respondent  was  that  the  award 
which  has  effected  a  division  of  joint  family  property,  having 
been  signed  by  the  parties  to  signify  their  acceptance  of  the 
award,  must  be  treated  as  an  instrument  of  partition,  and  its 
rGgiatration  was  compulsory  under  Section  17,  Indian  Registra 
tion  Act.  Tn  the  view  which  we  take  of  the  merits  of  this 
case,  it  is  unnecessary  to  discuss  and  decide  the  point  of 
law  thus  raised,  though  we  may  note  that  the  present  in- 
clination of  our  opinion  is  that  the  award  in  question  was 
not  compulsorily  registrable  under  Section  17,  nor  was  it 
in«idmissible  under  Section  49  of  the  Act,  both  because 
awards  of  all  descriptions  are  exempted  from  registration 
under  clause  (2)  of  Section  17,  and  because  in  making  an 
application  under  Section  525,  Civil  Procedure  Code,  the 
present  appellants  did  not  seek  to  enforce  their  title  to 
immoveable  property  and  tender  the  award  as  evidence  of 
that  title  (as  might  be  the  case  if  a  regular  suit  were  brought 
to  enforce  an  award),  but  merely  asked  the  Court  to  file 
the  award,  which  was  at  the  time  in  possession  of  the  arbitrators 
and  to  make  it  a    rule  of  Court. 

As  regards  the    second    question,   we  are  of  opinion,  after 
hearing  arguments  on   both    sidos    and   referring   to  the  record, 
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be  ordered  to  be  filed.  The  grounds  urged  in  support  of 
the  conclusion  come  to  by  the  Court  below  and  which 
have,  we  consider,  been  made  out  upon  materials  before 
us,  are  — 

(a)  that  the  arbitrators  did   not  effect  a  complete  partition 

of  the  joint  family  property  held  by  the  four  brothers 
who  are   parties  to  this  appeal  ; 

(b)  that   the  arbitrators  exceeded  their  powers  in  deciding 

matters  not  i  ef erred  to  them ;  and 

(c)  that   the   awar^  is  so    indefinite  as  to  be  incapable  of 

execution. 

As  regards  (a),  the  agreement,  dated  15th  November  1905, 
recites  that  there  is  a  dispute  among  the  brothers,  parties 
to  the  agreement,  in  regard  to  the  partition  of  th*<  property, 
moveable  and  immoveable,  which  their  father,  Chaudhri  Jagta 
Ram,  has  made  over  to  them  and  which  they  hold  jointly  ; 
that  Jagta  Ram  has  set  apart  a  portion  of  his  estate  for 
his  own  use  and  enjoyment  ;  and  that  they  refer  the  matter 
of  the  partition  of  the  joint  property  with  the  exception  of 
the  property  left  in  the  hands  of  Jagta  Ram  (which  is  set 
out  in  detail  in  the  agreement)  to  two  arbitrators  who  are  named 
in  the  agreement.  Provision  is  also  made  for  reference  to  an 
umpire  (Lala  Sobba  Ram)  in  case  of  a  disagreement  betwen  the 
arhitrators.  The  whole  joint  property  in  possession  of  the 
brothers  was  to  be  divided  into  four  equal  shares  by   lots. 

The  arbitrators  made  the  award  on  the  same  day  on  which 
the  agreement  was  executed,  and  it  appears  from  the  evidence  of 
the  arbitrators  and  the  statements  of  the  brothers  upon  the 
record  that  the  arbitrators  did  not  take  the  trouble  to  ascertain 
the  details  of  the  property,  moveable  and  immoveable,  in  the 
po^^session  of  each  brother,  but  oont.entsd  themselves  with  taking 
from  the  parties  four  incomplete  lists  of  the  joint  property 
which  they  had  prepared  beforehand  and  casting  lots  on  the 
basis  of  these  lists  without  equalizing  the  parties'  respective 
shares  in  accordance  with  a  definite  principle  of  valuation. 
Admittedly  all  cash  and  jewellery  in  possession  of  the 
parties  were  excluded  from  the  award,  and  no  attempt 
at  all  was  made  to  find  out  their  amount  or  value  by  sending 
for  and  examining  the  parties  '  books,  which  the  arbitrators 
state  the  parties  declined  to  produce.  A  comparison  of  the 
three  lists  on  the  record  with  the  details  of  the  property  as  given 
in  the  award  al^o  discloses  discrepancies  which,  though  not 
vary  mxtocial,  at    Iev3t    shov7   tUafc  the  award  was  not  the 
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result  of  mature  deliberation  and  a  fall  enquiry  as  to  the 
details  and  amount  of  the  property  which  the  arbitrators 
were  asked  to  divide.  We  are  therefore,  constrained  to  hold 
that  the  award  was  defective  on  the  ground  that  it  failed  to 
make  a  complete  partition  of  the  joint  property  which  the  arbitrat- 
ors were  appointed   to  divide. 

As    regards   (6)     a  reference    to  the  award    shows    that 
the  arbitrators   exceeded    their     powers    in   giving     a   decision 
in    respect  of  at   least   two  matters  which    were   not    referred 
to     them      by     the      agreement.      In      the      first     place,    the 
award,     after    referring  in     detail     to    the     property     which 
under  the  agreement   was   left   in    the     hands    of    the  father, 
and     which     was    expressly      excluded    from    the     cognizance 
of  the     arbitrators     (who    were    appointed     only   to  pirtition 
joint   property    held   by  tho    brothers)    decides  that  the  father 
**  shall  have  free    power   of   disposition   with   regard    to     this 
property    uncontrolled    by     the   sons,    no   matter   whether   the 
transfer   be   made    to  one  of    the     sons     in     consi:ieration     of 
services   rendered    by  him   or    to  a  stranger."     In   the   second 
place,  the  award  declares  that  certain  residential   houses  in   pos- 
session of  the   brothers   separately   shall    remain      the      joint 
property       of        the       parties       for        the         present,      that 
they  shall  be   divided   among  them  within   six     months,    but 
that      if       not       so     divided       within      the         said      period 
each   brother   shall   be  entitled  to  recover     from    such    of    the 
others  as   may   be   liable,    the  value   of   the   improvements,   if 
any,    which   he  may  be   found  to  have   effected   in  respect  of 
the   house   or    houses   in   his  possession.     We    are    clearly   of 
opinion   that  in    deciding  these  two   matters  in   the   way  they 
did,  the  arbitrators  exceeded  their  powers,  which  were  expressly 
limited   by   the  agreement  under  which  they  had  been  appointed 
to    the   partition   of   the   joint  estate   of  the  parties,   and  that 
this   being   so,   the  award   in   question  must   be   held  to  be  one 
which  is   incapable  of   being   filed.     For    it   is    not    seriously 
denied   that  in  these   proceedings,  which    have   been   initiated 
by   an  application  under   Section  526,  Civil  Procedure  Code, 
to  file  an  award,  the   Court   has  no     power    to     amend     the 
award    or     to    remit    it   for  reconsideration,   but  must  either 
affirm  it  in   its    entirety    or    wholly     reject    it.     (See   Mustafa 
Khan     V.     Fhulja    Bibi    i})  and    Miran  BaJchsh    v.    Bahim 
Bakhsh  (")). 


(»)  I.  L,  R,,  «7  AH.,  530.  C*)  18  P.  B.,  1898. 
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With  regard  to  the  last  point  (c),  it  needs  only  to  read 
the  award  to  see  that  the  partition  of  the  joint  property  of 
the  parties  has  be<in  effected  therein  in  such  an  ill-defined  manner 
that  if  the  award  were  ordered  to  be  filed  and  a  decree  passed  in 
terms  of  the  award,  the  identification  of  the  property,  which 
has  been  allotted  to  each  brother  as  his  share,  would  be 
attended  with  manifold  diflBculties  ,  and  we  are,  therefore, 
constrained  to  hold  that  the  award  is  so  indefinite  as  to  be 
incapable  of  execution. 

For  the  foregoing   reasons   we    maintain    the     decree    of 
the  lower  Court   and  dismiss  this   appeal  with  costs. 

Appeal  dismissed. 

Before  Mr.  Justice  Robertson  and  Mr.  Justice  Shah  Din. 
SOHNA,— (Defendant),— APPELLANT , 

Versus. 

SDNDAR  SINGH  AND  OTHERS,— (Plaiutiffs),— 
RESPONDENTS. 


Civil  Appeal  No.  645  of  1904. 

Guitom — Adoption — Adoption    of  daughter's    son — Dhillon    Jats    of  Mauza 
Sawinda  Khurd,  Tahsil  Tarn  Taran,  Amritsar  District, 

Found,  in  a  suit  tht  parties  to  which  were  Dhillon  Jats  of  Manza 
Jawinda  Khurd  in  the  Tarn  Taran  Tahsil  of  the  Amritsar  District  that  the 
validity  of  the  adoption  of  a  daughter's  son  had  been  established  by  the 
party  setting  up  the  adoption. 

Ralla  V.  Budha  f),  Jiwan  v.  Hakam  Khan  (»),  Wasaiva  Singh  y, 
Arur  Singh  ('),  and  Buta  Singh  v.  Ram  Singh  (*)  referred  to. 

Further    appeal    from    the     decree     of  A.    E.    Hurry,   Esquire, 
Divisional  Judge,   Amritsar  Division,    dated  20th  May  1904. 

Harris,  for    appellants. 

Sheo    Narain,   for  respondents. 

The  judgment  of  the   Court  was   delivered   by — 
p.,   p, ,    jQQH  Shah  Din,  J. — The  facts  of  this  caee  are  a?  follows  :     One 

Jiwan  Singh,  a  eonless  Dhillon  Jat  of  Mauza  Jawinda  Khnrd, 
Tahsil  Tarn  Taran,  in  the  Amritsar  District,  adopted  his 
daughter's  son,  defendant  in  this  case,  and  executed  a  deed 
of  adoption  in  his  favour  on  the  14th  January  1901.  The 
plaintiffs  who  are  collaterals  of  Jiwan  Singh  in  the  fourth 
degree,   brought  the   present  suit  for  a    declaration   that    the 


(»)  50  P.  R.,  1893,  F.  B.  (•)  33  P.  iJ„  1»00. 

#•<  lAO  P  B    1894  f*)  86  P.  R..  1907. 
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alleged  adoptiuu  of  the  defendant  did  not  in  fact  take 
place  and  that  if  it  did  take  place  it  was  invalid  by  custom. 
The  defendant  pleaded  that  he  had  been  adopted  by 
Jiwan  Singh  with  the  obseivance  of  the  requisite  ceremonies 
accompanied  by  the  execution  snd  regifctralion  of  a  deed  of 
adoption,  and  that  urdtr  the  custom  applicable  to  the 
parties  his  adoption  was  periectly  valid.  The  first  Court 
framed  two  issues  on  these  pleadings,  one  relating  to  the 
factumi  of  the  adoption  and  the  other  to  its  validity,  and 
having  found  in  favour  of  the  defendant  on  both  the  issues, 
it  dismissed  the  plaintiff's  suit.  On  appeal  the  learned 
Divisional  Judge  concurred  with  the  first  Court's  finding  as 
regards  the  factum  of  adoption,  but  differed  irom  it  as  to 
the  validity  of  it,  holding,  after  a  discussion  of  the 
Uiwaj-i-am  upon  which  the  first  Court  had  relied  and  a 
few  judicial  decisions  bearing  upon  the  question,  that  among 
Dhillcn  Jats  of  the  Tarn  Taran  Tahsil  a  sonless  proprietor 
could  not  adopt  a  daughter's  bod.  The  plaintiffs'  suit  was 
accordingly  decreed. 

The  defendant  appeals  to  this  Court.  As  both  the 
Courts  have  found  that  the  adoption  in  dispute  did  as  a 
fact  take  place,  and  the  correcintss  of  this  concuixent 
finding  is  not  challenged  by  the  learned  pleader  for  the 
respondents,  the  sole  question  for  decision  in  this  appeal  is 
whether  the  defendant  upon  whom,  according  to  the  Full 
Bench  ruling  of  this  Court  in  Balla  v.  JJudha  (*)  the  onus 
of  proof  lay,  has  established  that  bis  adoption  is  valid  by  custom. 
After  hearing  arguments  and  relerring  to  the  Eiwaj-i-am 
and  the  judical  precedents  bearing  on  the  point,  we  think 
that  the  question  must  be  answered  in  the  affirmative. 
The  clauses  of  the  Hiuaj-i-am  of  1865  which  are  relevant 
to   the   present  enquiry  are  as  follows  :— 

Secticn  IV: 

Pow^er  of  a  sonless  Dhiilon  Jat  to  adopt  and  the  rights 
of  the  adopted  son.  Amuer  to  Q.  lo  ( clause  1 ).  In  our 
tribe  the  custom  of  adoption  prevails.  A  woman  cannot 
adept,  but  a  male  sonless  pioprietcr  can  in  his  lifetime 
adopt  a  bey  up  to  the  age  ci  15.  A  wiitlen  instrument 
is  essential  to  such  adopticn  as  well  as  the  observance  of 
ceremonies  such  as  are  peifcinied  at  the  birth  of  a  sen. 
The  brotherhood  should  also  assemble.  Answer  to  Q  14 
{clause  2).  It  will  be  coiLpeknt  to  a  n  ale  bcnless  proprietor 
to   adopt  the   fcon    of    unj    jtifcon    in    his  own  or   tome   other 


/1\    CA  n     r>      1  onrt     »    t> 
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village,  from  among  all  the  Gots  of  the  Jat  tribe  except  the 
Bal  Gotf  it  being  immaterial  -whether  the  adopted  person 
is  the  son  of  a  collateral  near  or  remote,  or  of  a  daughter, 
or  of  a  sister.  The  proprietors  of  Ajuala,  Raya,  and  Amritsar 
parganas  made  an  exception  to  this  general  rule  and 
stated  that  only  near  collaterals  could  be  eligible  for  adoption 
and  not  every  member  of  the  whole  qaum,  and  that  the 
issue  of  a  daughter  or  sister   would    not   be   so   ehgible. 

The  lower  appellate  Court  remarks  that  '*  the  Riwaj-i-am 
"  of  the  Amritsar  District  carries  but  little  weight  as  an 
"  expression  of  real  custom  " ;  but  we  find  that  in 
Jiwun  V.  Hakam  Khan  (i),  the  Eiwaj-i-am  of  the  Tarn 
Taian  Tahsii  was  held  to  be  &  reliable  and  correct  record 
of  custom,  and  that  in  WasawaiSingh  v.  Arur  binyh  {^'^),  (p.  liiU), 
the  liiwaj-t-um  of  the  Amritsar  Tahsii  was  conaiUoied  of 
some  value  in  regard  to  the  questiou  of  the  validity  of 
adoption  of  daughter's  sou  among  gii  jats  of  that  Tahsii. 

The  answer  to  Q.  XIV  in  the  llinglish  abstract  of 
customary  law  of  Amritsar  prepared  in  1893,  does  not 
allcrd  us  mucu  guidance  hoxe  j  it  simply  notes  that  in 
many  uascia  iiie  nuuptiou  of  a  UangJiter's  sun  in  tlio  absence 
ot    ntur   culiaitiaJs    was   stated    to   be   customary. 

in   suppuic   of    tiie  Miwaj-i-am  ot  it>65,  tne  lower    appellate 

CouiL     notes     two    instances  :    (i)    in    village    Lopoke,     where 

Jai    tbingli    aaoptcU    his  sibtei'o  ouii,  and  {^'^)    lu    village    Kbaia, 

where     ii-Uaiak     bingh     adopted     a     fouiidiing.     i>ut     it    does 

not   consider    tnese     instances    of   mucu     value    on    tne    ground 

that     tliere    is      nothing     to     show    wheiiier    tiiere     Wi.re     any 

uoiiaterais   of  the  adoptive     fatiier  or    wnetner   tiiesu   adoptions 

were   disputed  or    acquiefaccu   in.     Besidos    the    liiwaj-i-am    in 

question,    the     defendant    relied    in   the   Courts  below   on    tsvo 

judicial  decisions  in  support  of  his   case,   viz.,  (ij   a  judgment 

ot   Agha  Kaib-Ahid  Khan,    dated   14th  June   lb7y,  and   (2)  a 

judgment     of     Colonel     Kiddie,     dated    24th    December   lb85, 

both      of    which    decide     that  the   adoption    of'  a   daughter's 

fcon   an-cng    Dhiilon  Jats  of  the    Tarn    Taran  Tahfail    ia  valid 

by      custom.     These  decisions  the  lower     appellate   Court  has 

itlufcfcu     to    follow    mainly    on   the    ground    that    in    recent 

years    the    Courts   have  set    aside     gifts   made   to  daughters' 

sons   by   Dhiilon   Jats  of  this  Tahsii,      The  cases  upon  which 


(1)  140  P,  B.  1884.  (»>  33  P.  B.,  1900. 
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the    lower    appellate    Court   relies    in   this  connection    are    as 
follows : — 

(1).  In  Civil  Appeal  No.  159  of  1899  the  Divisional 
Judge  of  Amritsar  held  that  among  Dhiilon  Jats  of  Tarn 
Taran  Tahsil  cnstorn  did  not  empower  a  gift  to  a  daughter's 
son   in   presence  of  nephews. 

(2).  lu  Civil  Appeal  No.  968  of  1899  the  Chief  Court 
held  that  no  custom  allowing  a  gift  to  a  daughter's  son 
of   a  Dbillon    Jat   was   established. 

(3).  In  Civil  Appeal  No.  193  of  1901,  the  Divisional 
Judge  of  Amritsar  held  that  a  gift  among  Dhiilon  Jats 
of  Tarn  Taran  Tahsil  to  a  daughter's  son  was  invalid 
when   not   assented   to   by    the  brotherhood. 

(4).  In  Civil  Appeal  No.  53,  decided  on  28th  January  1903, 
the  Sub-Judge  of  Amritsar  held  that  a  gift  to  a  daughter's  sou 
(among  Dhiilon  Jats)  was  invalid  as  the  collaterals  had  not 
assented   to   it. 

Now,  it  will  be  noticed,  in  the  first  place, 
that  all  these  decisions  related  to  gifts  made  to  daughters' 
sons  and  are  not,  therefore,  applicable  to  the  question  of 
adoption  which  is*  under  consideration  in  this  case.  In  the 
second  place,  the  provisions  of  the  Biwaj-i-am  as  to  the 
power  of  gift  are  not  in  all  particulars  identical  with  those 
relating  to  tbe  power  of  adoption  as  set  out  above,  nor 
can  it  be  said,  without  examining  the  facts  of  each  case, 
how  far  its  particular  features  as  disclosed  by  the  material 
upon  the  record  contributed  to  the  decision  in  that  case  of 
the   question   of  custom   before   the  Court. 

For  the  determination  of  the  question  that  arises  in 
this  appeal  we  have  before  us  no  less  than  three  unpublished 
decisions  of  this  Court  which  are  directly  in  point  and  in 
two  of  which  it  has  been  definitely  held  that  the  adoption 
by  a  sonless  Dhiilon  Jat  of  the  Tarn  Taran  Tahsil  of  a 
daughter's  son  is  valid  by  custom.  In  the  first  of  these 
decisions  (Civil  Appeal  No.  960  of  1895,  decided  on  24th 
December  1897)  a  Division  Bench  of  this  Court  held,  after 
citing  the  Riwaj-i-am  of  1865  with  approval,  that  amoug 
Dhiilon  Jat-.  of  Tarn  Tarau  Tahsil  a  sister's  son  could 
validly  be  adopted.  If  the  adopti  in  of  a  sister's  son  is  Valid 
among  these  Jats,  a  fortiori  that  of  a  daughter's  son 
would  be  so,  and  it  is  noteworthy  that  the  learned  Judges 
in  the  above  case  laid  stress  upon '  the  plaintiff's  own 
admission,  which  was  in  accordance  with  the  custom 
*'  orevaleut  amoue-  the  tribes  that  "  a  sonless   Dhiilon   Jat  conld 
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"  adopt  a  daaghter's  sou  of  6  years  of  age  ia  the  presence  of  the 
"brotherhood." 

In  the  other  two  decisions,  viz.,  Civil  Revision  No.  2196  of 
1904,  decided  by  Mr.  Justice  Hurry,  on  9tb  July  1906,  and 
Buta  Singh  v  Ram  Sinyh  O,  decided  by  one  of  us  (Mr.  Justice 
Robertson)  on  21st  January  1907,  it  was  held  that  by  custom  a 
sonloss  Dbillon  Jat  of  Tarn  Taran  Tahsil  bad  power  to  adpot  bis 
daughter's  son.  We  consider  that  these  decisions  conclude  the 
question  before  us,  and  following  these  we  hold  that  the  custom  of 
adoption  as  embodied  in  the  Utuoaj-i-am  of  1865  prevails  among 
Dbillon  Jats  of  Tahsil  Tarn  Taran  and  that  the  adoption  of  the 
defendant  in  this  case  is  perfectly  valid  under  the  said  custom. 

The  appeal  is  accordingly  accepted  and  the  plaintiff's  suit  is 
dismissed  with  costs, 

— • —  Appeal  allowed. 

No.  86. 
Before  Mr.  Justice   Robertson. 
BUTA  SINGH  AND  ANOTHEfl, -(Dependants),— 
Appbllatb  Side     {  APPELLANTS, 

Versus 

RAM  SINGH  AND  OTHERS,— (Plainfiffs),— 

RESPONDENTS. 

Civil  Appjal  No.  1028  of  190S. 

Ciiftom-Aioptim   of  da^ijh'ers   son, -Dhillm     Jats      of  Tahiti     Tarn 
Taran,  Amritsar  District. 

Found,  that  tho  ad  jpti  )ii  of  a  dau<|hter'a  sou  ia  valid  by  custom  amoug 
Dhilloa  Jat8  of  tho  Tara  T^iraa  Tahsil. 

Ralla  V.  Budha  (*)  referred  to. 

Burf-ker   a->p'ial   fro;n  tin   thins  of    W.  A.    Lj  Eoinij'iol,  Esquire, 
Divisional  Jui^G,  Amritsar  Division,  dated  ISth  .iujust  1906. 
Gurcharn  Singh,  for  appellants, 
riukam  Chand  and  Melu  Ram,  for  respondents. 
The  judgment  of  the  learned  Jidge  was  as  follows:^ 

2ls^  Jan   1907  Robertson,  J. — In  this  case  the  plaintiffs,  who  are  collaterald 

in  about  the  3rd  degree  from  the  adopter,  sue  to  set  aside  tho 
adoption  of  one  Cheta  by  Buti,— Ohetu  is  the  son  of  Buta's 
daughter.  Buta  is  alive,  and  himself  sets  up  the  adoption.  Of  the 
factum  of  the  adoption  there  caJli  therefore  be  no  doubt,  the  only 
question  is  as  to  its  validity.  Both  Courts  fiud  that  adoption 
occurred  in  1901  at  any  rate   if  not  before. 

The  witnesses  produced   give  several  instances  of  such  adop- 
tions,  and   the    entry    in   the     Riwaj-i-am    of    1865     distinctly 
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authorizes  them.  No  instances  are  actually  given  in  the 
Riwaj-i-am  but  its  value  is  inerca?(d  by  the  fact  that  the 
question  was  clearly  carefully  considered  and  different 
answers  were  given  by  different  sections  of  the  commnnity,  and 
this  Biujaj-i-am  has  been  fol]o\\ed  by  ihis  Cctii  in  a  case  to  be 
noticed  later.  The  answer  to  Qucption  XIV  in  the  EngMsh 
abstract  of  Customary  Law  of  Amritsar  prepared  in  1893  does 
not  give  us  much  assistance.  It  notes  that  in  many  cases  tVe 
adoption  of  daughters'  sons  in  the  absence  of  near  collaterals 
was  stated  to  be  customary. 

As  to  the  statement  of  Bnra  in  a  case  in  1883  it  is  quite 
clear  that  he  did  not  mean  to  say  that  no  custom  of  adoption 
existed,  but  merely  that  no  custom  as  set  up  of  adoption  by  a 
widow  existed.  Under  no  circumstances  would  the  statement 
have  amounted  to  estoppel.  Even  if  the  first  Court  had  not 
incorrectly  interpreted  it,  it  would  merely  have  amounted  to  an 
admission.  The  first  Court  says  further  :  "  It  is  admitted  that 
"  prior  to  1865  there  was  a  custom  regarding  such  adoption. ' 
If  this  be  so  it  is  quite  clear  that  the  burden  of  proof  which 
initially  lay  on  the  defendant  to  prove  the  validity  of  the 
adoption  (Balla  v.  Budha  (}))  was  shifted  to  the  plaintiff,  npon 
whom  the  burden  of  proving  a  change  in  the  custom  lay 
heavily.  The  admission  shows  that  the  Riwaj-i-am  entry  was 
correct.  There  are  at  least  three  instances  of  the  adoption  of  a 
daughter's  son  given  by  the  witnesse?i.  But  in  addition  to  this 
there  are  two  clear  decisions  of  this  Court  which  appear  to  me  to 
conclude  the  matter,  one  by  a  Division  Bench  and  one  by  a 
Single  Bench,  in  respect  of  these  very  Dhillon  Jats  of  Amritsar 
District.  In  Eharak  Singh  v.  Indar  Singh,  Civil  Appeal  No.  960 
of  1895,  it  is  clearly  laid  down  by  a  Division  Bench  of  this  Court 
that  the  adoption  of  a  daughter's  son  was  valid  by  custom. 
The  same  view  was  taken  by  a  Single  Judge  in  Civil  Revision 
No.  2196  of  1904  Neither  of  these  two  judgments  was  discuss- 
ed by  either  of  the  lower  Courts.  The  latter  is  a  case  of  Dhillon 
Jats  of  Tarn  Taran  Tahsil  as   is  the  case  in  No.  960  of  1895  also. 

Under  these  circumstances   I  am    constrained    to     hold  that 

tho  adoption   by  Buta   of   Chetn   the  sou    of  his     daughter  was 

valid,   and  in  accordance  with   the  custom   of     the  Dhillon  Jats. 

The    appeal   is  accordingly  accepted  and  the  unit  dismipsed   with 

costs    thronghont. 

Appeal  allowed. 
( j)  50  P  B.,  1893,  F.  £., 
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Appbllatb  Sidh. 


No.  87. 

Before  Mr.  Justice  Chatterji,  G.  I.  K,  and 

Mr.  Justice  Johnstone. 

ATTAR  SINGH  AND  OTHERS,— (Defendants),— 

APPELLANTS, 

Versun 

SANT    SINGH  AND   ANOTHER,— (Pi.ainttpfs),— 
RESPONDENTS. 
Civil  Appeal  No.  997  of  1906. 
Custom —Adoption — Adoption   oj   sister^s   son—Kalals   of  Butari,    tahsil 
l/udhiana— 

Found,  that  among  Kalals  otherwiBe  called  Abluwalias  or  Nebs  of 
Matiza  Butari  in  the  Lndhiana  tahsil  the  adoption  by  a  sonless  propria  tor  of 
a  sister's  son  is  valid  by  cnstom- 

C.  A.,  ;{7l  of  1902,  and!  Eirpi  v.  SoleJch  Singh  C^),  distinguished. 
Attar  Singh  v.  Ouran  Ditta  (*),  Khaean  Singh  v.  Maddi  ('),  Uttam  Singh 
V.Jhanda    Singh    (*),   Balla   v.    Budha   (%  Atar  Singh  v.  Prem   Singh    ("), 
referred  to. 

Further  appeal  from  the  decree  of  G.  L.  Dundas,  Esquire,  Divisional 
Judge,  Ambala  Division,  dated  30th  July  19C6. 
Muhammad  Shafi  for    Appellants. 
Ishwar  Das  and  Gobind  Das  for  Respondents. 
The  judgment  of  the  Court  was  delivered  by — 

lfi<7  A  til  1907  Johnstone,  J. — The  parties   to  this   case   are   Kalals   (other- 

wise called  Ahlnwalias  or  Nebs)  oi  Manza  Bntari,  Tahfail  and 
District  Lndhiana.  The  question  at  issue  is  the  validity  of  the 
adoption  by  defendant  ],  n  ronleps  landowner,  of  defendant  2, 
his  sister's  son.  Voluminous  evidence  was  recorded  by  the  first 
Court,  whose  judgment  is  a  careful  and  elaborate  one.  The 
finding  was  in  favour  of  the  adoption  and  the  unit  was  dismissed 
with  costs. 

The  learned  Divisional  Judge,  considering  himself  bound 
to  follow  the  view  taken  in  Civil  Appeal  371  of  1902  of  this 
Court,  a  case  of  the  Kalals  of  Kalalhatti  in  the  TJmballa 
District,  reversed  the  decision,  found  the  adoption  invalid,  and 
gave    plaintiffs  a  decree,  against  which  defendants  now  appeal. 

Apart  from  the  ruling  quoted  above,  the  Divipional  Judge's 
own  ideas  seem  to  have  been  in  favour  of  the  defendants  ;  and 
I  think  it   will  clear  the  ground  if  I   record  at  once  my  opinion 

{>)  67  P.  R.,  1004.  (♦)  21  P.  R.,  1896. 

(«)  50  P.  P.,  1879.  (')  50  p.  i?.,  1893,  F.  B. 

(«)   122  P.  P.,  1893.  (8)  12  P.  P.,  1906. 
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that  that  rnling  is  easily  &nd  perfectly  distinguishable,  and  by 
itself  forms  no  sufficient  ground  for  decreeing  this  claim.  It 
will  appear  at  once,  upon  a  perusal  of  the  following  sentences, 
how  mistaken  is  the  Divisional  Judge's  remark  that  the  circum- 
stances of  the  Kalalhatti  case  and  of  the  present  case  "  are  very 
similar.  "  Put  briefly,  the  ratio  decidendi  there  was  that  Kalal- 
hatti being  a  compact  village  entirely  founded  and  owned  by 
Kalals,  who  settled  there  m.any  generations  ago  and  live  mainly 
by  agriculture,  the  probability  is  that  the  inhabitants,  in  connec- 
tion with  the  preservation  intact  of  the  aquatic  group  and  of  the 
original  village  community,  have  adopted  the  customs  of  the 
ordinary  Punjabi  agriculturist;  and  that  a  different  presumption 
arises  where  Kalals  or  similar  people  settle  in  small  numbers  in 
a  village  mainly  held  by  other  tribes.  In  the  present  case  these 
Kalals,  4  families  in  all,  own  only  3  ploughs  of  l-and  out  of  11^ 
in  the  "  miscellaneous  "  Patii,  there  being  6  other  Pattis  of  Jnts; 
they  have  not  been  in  the  village  for  more  than  some  4  ge  nera- 
tions;  they  do  not  themselves  cultivate,  but  are  mostly  in  Govern- 
ment service  or  in  professional  oc(^apations ;  they  intermarry  with 
urban  Kalals,  whose  customs  aro  admittedly  (see  plaintiffs'  ovn 
witnesses)  different  from  those  of  the  Jats;  Karewa  is  apparently^ 
not  allowed  among  them  as  it  is  among  Jats  ;  and  it  is  contended 
with  great  force  that,  these  things  being  so,  the  Kalalhatti  ruling 
far  from  being  in  favour  of  plaintiffs,  is  really  against  them.  Thise 
statements  of  facts  are  clearly  warranted  by  the  record.  Mr. 
Muhammad  Shafi  for  the  defendants  urges  that  even  among  real 
agriculturists  adoyition  of  daughters'  and  sisters'  sons  should  be 
declared  admissible  as  a  matter  of  initial  presumption,  but  here 
we  have  against  us  the  ruling  Ralla  v.  Budha  (^),  which 
has  been  generally  followed  these  14  years,  thongh  doubts  may 
have  been  suggested  regarding  it.  I  do  not  think  the  present 
occasion  opportune  for  the  reopening  of  that  question. 

The  initial  presumption,  then,  in  my  opinion  is  as  regards 
these  Kalals  that  they  do  not  follow  agricultural  custom,  and 
for  the  reasons  given  in  Civil  Appeal  871  of  1902  aforesaid,  I 
hold  also  that  they  do  not  follow  Hindu  Law.  I  may  note, 
however,  that  the  Kalals  being  not  of  the  "  twice  born  "  classes 
of  Bindus,  even  under  Hindu  Law  there  would  be  no  prohibition 
against  the  adoption  of  a  daughter's  or  sister's  son.  It  remains 
to  pee  what  is  the  eustom  which  the  evidence  on  the  record 
shows  they  actnally  do  follow. 

But  first  I  would  like  to  make  a  few  remarks  regarding  the 
meaning   of   the    word  **  agriculturist "  and   also  to    the  status 


(')  50  P.  B..  1893,  J.  B. 
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and  occnpations  of  Kalals  as  found  in  this  Province,  The 
learced  Divisioral  Judge  eeems  to  rae  to  confound  ownership  of 
land  with  agricaltare  as  an  occupation.  The  distinction  is  a 
very  clear  one,  and  was  brought  out  forcibly  in  Atar  Singh  v. 
Prem  Singh  (^),  in  which  case  certain  Khatris, -who  had  held 
land  for  no  less  than  200  years,  were  taken  as  non-agriculturists 
and  as  a  tiibe  regarding  whom  no  presunaption  arose  that  thoy 
had  adopted  p.gricnltnral  custom.  It  seems  to  me  clear  on  the 
facts  given  above  that  the  Knlals  of  Bhutari  are  not  agricnltnrista 
properly  so  called.  Again  the  same  idea  as  that  which  formed 
the  basis  of  my  judgment  in  Civil  Appeal  371  of  1902  comes 
out  in  the  two  Bedi  cases,  both  of  Hoshiarpur  District,  Khazan 
Singh  v.  Maddi  {'^),  and  JJttam  Singh  v.  Jhinda  Singh  (^). 
In  the  former  case  it  was  found  that  the  Bedis  formed  a  compact 
village  living  on  agriculture,  in  the  latter  they  were  a  small 
section  of  a  village  community,  mainly  compost  d  of  other  tribes. 
In  the  latter  Hindu  Law  was  applied,  in  the  former  agricultural 
custom. 

These  Kalals  came,  or  say  they    came   from   Ahlu,   District 
Lahore,  and  are  to  be  found  in  many  parts  of  the  province.     They 
have  taken  io  a   vaiiety  of    occupations,  of  whioli   agriculture    is 
probably    not  the  most   prominent.     Their   religious    and     social 
status  was  low,  but  has  improved  somev/hat  in  recent    generations 
partly  from  the   circumstance  that  the  Kapurthala  family    belongs 
to  the  tribe.     On  the  high  authority  of  the  census  oflBcers  of  1881, 
and  1891    (Messrs  Ibbetson  and  Maclagan)  they  should  be  class- 
ed  as   a   whole  as     "  Miscellaneous     artisans ",     and      so     Mr. 
Gordan    Walker,  Settlement   Officer  of    Ludhiana  in  the  eighties, 
also  classes    llitm,  tfcf  r^h    le  ihii  kp  pohaps  fcr  that  district  they 
might   be   called   agriculturists.      Notwithstanding  petitions     to 
Government   the  Kalals  of  Ludhiana    have  not  been  included  in 
the  list  of  agricultural    tribes  of  the  district  for  the  purposes  of 
the  Lard  Aliecaticn   Act.     In  Kalalhatti,    District   Umballa,  as 
alrtadj  i.fted,   and  in  Putti  Kalalan,  a  compact  village  of  ^aZaZs 
adjoining  Umballa  City,  Mussammat  Kiipi  v.    Solelih  Singh  (*), 
(ley  1  sivt  lc(ii  d(c]ji3cd  to  have  ado^t^d  jgiicuHuial  custom  ;  but 
equally  in  Jandiala,  District  Amritsar,  the  reverse  has  been  found 
to     be  ihr  cf\^e,^  JHor  Si'ngh  v.  Gnran  Bitta  (")— upon  a  careful 
enquiry  into  actual  practice. 

Considering   all  this  and  also  the  ciicumstarce  that,  accord-f 
ing  to  the  evidence,  the   Kalals  of  Butahri  have  relations  rather 

(^)    12  P.  iJ„  1006.  (=>)  21  P.  R^  1896. 

(«)  122  P.  n.,  1893.  (*)  67  P.  B..  1904. 

(«)  50  P.  R.,  1879. 
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with  Ami'itsar  and  Lahore  than  with  Umballa,  I  am  incliaod  to 
hold  thafc  the  onus  in  the  present  case,  at  this  stage  of  the 
discussion  is  ou  plaintiff.  Bat,  however  this  may  be,  I  will 
consider  first  the  evidence  produced  or  relied  upon  by 
defendants. 

Defendants  have  put  in  a  list  of  adoptions  in  the  tribe,  some 
80  in  nuaiber,  and  this  has  been  exhaustively  criticised  by  Lala 
Ishwar  Das.  Divisional  Judge  discusses  about  half  in  detail 
and  says  the  rest  are  vague.  It  would  be  tedious  to  go  through 
this  list  seriatwn.  I  will  content  myself  with  noticing  those 
which  seem  to  mo  to  be  unmistakably  in  favour  of  defendants 
and  with  making  a  few  remarks  about  the  others.  No.  3  is  no 
doubt  of  the  town  of  Khanna,  but  the  case  was  undoubtedly  one 
of  nomination  of  an  heir  and  the  property  was  300  biyhas  of  land. 
The  heir  selected  was  a  daughter's  son's  son.  Rao  Singh  of  Kalal 
Majra  (No.  6)  orally  adopted  Hira  Singh,  a  daughter's  son,  and 
there  is  a  nephew  of  the  adopter,  an  influential  man  who 
became  Lambardar  vice  Rao  Singh ;  Hira  Singh  keeping  all 
deceased's  property.  No.  16  is  the  case  of  one  Ram  Kishen 
(Munsif)  of  Alawalpur,  who  adopted  a  daughter's  sou,  his 
property  was  in  laud  and  was  of  substantial  value.  Nos.  1,  2,  4, 
LO,  11, 12,  15, 17, 19,  22  are  objected  to  by  plaintiffs  on  the  grounds 
that  the  properties  were  small  and  the  cases  of  towns.  This  is 
to  some  extent  true.  It  is  also  true  that  in  some  cases  the 
property  was  houses  or  shops.  I  think  Mr.  Shafi  is  right  when 
he  protests  against  the  discrimiuafciou  adopted  between  town  Kalals 
on  the  one  hauj  and  rural  Kalals  not  forming  compact  village 
cjmmuuities  ou  the  other ;  aho  between  house  and  landed 
property.  Adoption  is  the  appointment  of  an  heir  to  the  whole 
of  the  adopter's  property.  If  the  tribe  anywhere  recognises 
adoption  of  daughters'  sons  or  sisters'  sons,  the  adopted  one  will 
of  course  take  everything  on  the  adopter's  death — land, 
houses  and  moveables.  In  No.  4  it  is  said  that  there  were 
no  reversioners,  but  this  is  incorrect.  I  lay  no  stress  on  the 
remaining  instances,  Nos.  5,  7,  etc.,  as  in  some  of  them  there 
is  some  possible  doubt  as  to  whether  they  involve  real  adoptions 
at  all,  and  in  others  special  reasons  exist  why  reversioner  should 
not  have  sued.  I  should  also  note  that  plaintiffs'  own  witnesses 
have  been  forced  to  admit  some  13  of  defendants'  instance. 

Plaintiff's   evidence   to   rebut  all  this  is  weak.  His  witnesses 
are   numerous,    but  their    value   may   be   gauged   by   the     fact 
that   many  of   them  roundly  assert    that   adoption  is   not  at   all 
allowed   among  the  tribe.     Further,  some  of  them  first  deny  the 
truth  of  certaiu  of  defendants'  inatancea  and  thon  have  to    ndmif 
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that  the  adopted  ones  are  in  possession  and  enjoyment  of  the 
adopters'  estates.  They  are  able  to  cite  not  a  single  instance  of 
Ludhiana,  Amritsar  or  Lahore  in  which  the  adoption  of  a 
daughter's  or  sister's  son  has  been  set  aside. 

For  all  these  reasons  it  seeiuB  to  uie  abundantly  clear  that 
the  adoption  in  the  present  case  is  valid,  and  that  the  decree 
of  the  Divisional  Judge  should  be  set  aside  and  the  suit  dismissed 
with  costs. 

Ajjpeal  allowed. 


Appkuatb  Side. 


30th  March  1907 


No.  88. 

Before  Mr.   Justice  Robertson  and  Mr.  Justice  iShah  Din. 

NIGAHIA  AND  ANOTHER,—(Dependants),— APPELLANTS, 

Versus 

SANDAL  KHAN  AND  OTHERS,-(Plaintiffs),- 
RESPONDENTS. 

Civil  Appeal   No.  409  of  1906. 

Custom— Alienation— Oift     by  sonless  proprietoy   to   daughter— Rajputs] 
of  mauza  Kharal  Kalun  and  Kharal  Khurd  in  the  Jullundur  and  Hoshiarpur 
Districts. 

Held,  that  defendants  on  whom  the  onus  lny  had  failed  to  establish 
a  custom  by  wihoh  among  Rajputs  of  Bhatti  got  of  mauza  Kharal  Kalaa 
and  Kharal  Khurd  in  the  Jullundur  and  Hoshiarpur  Districts  a  Bouless 
proprietor  vas  competent  to  gift  his  ancestral  estate  to  a  daughter 
.in  the  presence  of  collaterals  of  tie  fifth  and  third  degrees  respectively . 
Imam-ud-din  v.  Wazir  Khan  ('),  Suchet  Singh  v,  Banha  (.*),  Sultan 
B»khsh  V.  Mussammat  Mahian  (^)  Mussammat  Lakhan  v.  Bahmat  Khan,  (*>, 
Amir  Khan  v.  Sardara  ('),  and  Umar  Khan  v.  Samaad  Khan  («), 
referred  to. 

Further    appeal   from   the   decree    of  J.    G.   M.   Uennie,  Esquire, 
Divisional  Judge,    Jullundur   Division,   dated  ith  April  19Q5. 
Harris,  for  appellants. 
Sheo  Narain,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 
SuAH  Din,  J. — In   this   appeal   and    in   C.   A.   No.    1095  of 
1906  the  same  question  of  custom  is  involved.     They  were  there- 
fore  beard    together  and  will    be   disposed  of  by  one   judgment. 
In   this  appeal    the  p^irties  are  Rajpiits    of  Bhatti   got  of  mauza 
Kharal  Kalan  in     the    tahsil      of     Jullundur,     while    in    the 


(1)  14  P.  R.,  1890. 
(•)  90  p.  R.,  1891. 
(»)  46  P.  B.,  1894. 


(*)  101  P.R.,  1895. 
(s)  110  P.  R.,  1894. 
(8)  145  P.  R.,  1894. 
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connected     appeal     (0.     A.     No.     1095),     thoy   are  R^jpats    of 
mauza   Kharal  Khurd  in    the    tahsil    of   Dasuya  in  the  Hoshiar- 
par    Diatriot.     Both    the    villages,   Khxral     K^iapi    and  Kharal 
Kalan,  are  inhabited  by  Raj  pats,  mostly  of  the  same  got,  and    it  is 
admitted   that   they  are   governed  by  the   same  rules  df    custom. 
In  this  appeal   the  disput'j    has   arisen   out  of      one     Nig^hia 
having   made  a   gift   of   his   anoestral    land   in     favour     of    his 
daughter,     Massammat  Jhando,    on     17th   January    1904,     the 
validity  of    which   gift   is    caatestod    by    Nigahii's       collaterals 
who  meet   him  in  the  fifth   degree   from  the  common    ancestor. 
In     the    connected   appeal    th3   gift   in   dijpate    was     made    by 
one   Gulab   Khan   to   his  daughter,    Mussammat     Imam      Bibi> 
and  the  plaintiffs  who  have  sued  to  hare  the  alienation  set     aside 
are  Gulab  Khan's  collaterals  in  the   third  degree.     The    question 
for  decision,   therefore,   in   both   the   appeals  is  whether    among 
Rajputs  of   Kharal  Kalan  and  Kharal    Khurd  in  the    Jullundur 
and   Hoshiarpur    Districts,   respectively,   a   sonless  proprietor    is 
competent    by   custom   to    make   a    gift   of     ancestral      land     to 
his    daughter  in   the  presence  of  collaterals  of  the  fifth  and   third 
degrees. 

It  is  not  disputed  that  the  initial  burden  of  proof  lies 
upon  the  doaees,  the  daughters,  in  both  the  cases,  and  we 
have  therefore  to  aee  whether  they  have  succeeded  upon  the 
materials  before  us  in  discharging  that  07ius.  The  Ooarts 
below  have  found  in  each  case  that  the  onus  has  not  been 
discharged  and  have  docreei  the  plaintiffs'  claim. 

The  Riwaj-i-ams  of  tahsil  Juliuudur  and  tahsil  Dasuya 
practically  throw  no  light  upon  the  point  under  consideration, 
and  the  Wajih-ul-arz  of  either  village  is  equally  silent  upon 
it.  The  decision  of  the  question  of  custom,  therefore, 
turns  wholly  upon  the  instances  which  have  been  adduced 
by  the  parties  and  further  sifted  by  the  local  commissioner 
appointed  during  the  trial  of  the  suit  out  of  which  the 
present  appo  il  has  ai-isou,  the  oral  evidence  produced  in 
either  case  being  admittedly  of  little  value.  The  Court  of 
first  instance  has,  in  this  case,  examined  in  sufficient  detail  the 
instances  aforesaid,  and  at  the  arguments  before  us  have  been 
limited  to  a  discussion  of  those  instances,  we  have  to  see 
how  fai-  t'ljy  bj  u-  upju  tUa  question  at  issua  between  the 
parties. 

There  are  altogether  seventeen  instances,  of  which  Nos.  1 
to  8  relate  to  mauza  Kharal  Kalan  (Nos.  1  to  4  baioo' 
deposai   to    by   witaejsjs   oximluei   in  Ciui-t     an!    Nos.    5   to 
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8  baiag  broaghfc  to  light  at   the    local   onqairy).     Nos.    9  to    12 
aad  No.  17  rolafcj  tj  miuza  Khirtl  Khard,    Nos.  13  to  15  relate 
to  Rostgo  (which  id  iohabited  maiuly   by  Nara  Rajputs)  and  No. 
16  relates  to  mauza  Zahura. 

The  detail  is  as  follows  :— 

(1).  One  Kesar  gifted,  on  9th  June  1902,  46  kanals  1 
marla  of  land  (out  of  62  kanals  and  11^  marlas)  to  his  daughter 
without  consent  of  collaterals.     No  suit  has   yet     been    brought. 

The  alienation  is  very   recent  and   no   conclasion    can    be   based 

upon  it. 

(2).     One  Fatteh   made  a   verbal   gift  of  4   kinals  1  marla 
out  of  30   ghumaos  (about  L^th  of  the  estate)  to  his  daughter   on 
15th  April  1888,  a  son  of  the  donor  is   alive.     No    suit   brought. 
The  gift  was  of  a  very  small  area   and   the   son   appears  to  have 
been  a  consenting  party. 

(3).  Allah  Ditta,  son  of  Fatteh  (in  instance  No.  2)  gifted 
on  9th  November  1894  Jth  share  of  234  kanals  10  marlas  to  his 
sister.     No  suit  brought  by  collaterals. 

(4) .     This  instance  is  not  at  all  clear. 

(6).  One  Toba  made  a  verbal  gift  to  his  sister's  sous  oi: 
about  7^0* h  of  his  estate  on  16th  June  1887  in  presence  of  his  sou. 
No  suit  brought. 

(6).  One  Ghausa  died  in  1866,  leaving  him  surviving 
two  brothers,  Kada  and  Baja,  and  two  daughtei's 
Mussammats  Chando  and  Bhari.  The  daughters  took 
possession  of  Gbausa'a  estate  with  the  consent  of  Kada.  In  1875 
the  sous  of  Baja  sued  the  daughters  for  possession  of  their  uncle's 
land,  with  the  result  that  after  two  remands  for  local  enquiry  the 
Additional  Uommissiouor  of  Julluniuf  held  on  15th  July  1876 
that  by  custom  applicable  to  the  parties'  tribe  the  daughters 
were  excluded  from  inheritance  by  the  nephews  of  the  deceased 
proprietor,  and  the  suit  of  the  latter  was  accordingly  decreed. 
In  the  course  of  the  enquiry  in  that  case,  the  plaintiffs  seem  to 
have  admitted  that  if  their  uncle  Ghausa  had  gifted  his  laud 
to  his  daughters,  they  (the  plaintiffs)  would  have  had  no  claim 
to  it  It  is  this  admission  of  the  plaintiffs  as  to  the  validity 
of  a  gift  to  a  daughter  which  is  relied  upon  by  the  donee  in  this 
ease,  but  obviously  a  stray  admission  in  an  old  case  which  did 
not  touch  the  merits  of  the  actual  dispute  between  the  parties 
can  hardly  furnish  a  good  basis  for  a  claim  as  of  right  under 
circumstances  attending  the  present  alienation. 
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(7).  One  Jiwan  gifted  his  land  to  his  danghter,  Mussammat 
Lado,  before  the  present  settlement  with  the  consent  of  collaterals. 
After  the  death  of  the  donee,  the  collaterals  succeeded.  Not 
applicable. 

(8).  Gift  to  a  sister  (date  unknown)  of  about  g'^th  of 
estate  in  presence  of  the  donor's  children.  This  instance  is  of 
no  value. 

(9).  Before  settlement  one  Gulab  Khan  made  a  gift  of  his 
land  to  a  daughter  and  a  daughter's  son,  who  had  also  been,  it 
appears,  adopted  by  the  donor.  The  cousins  and  cousin's  sons  of 
Gulab  Khan  sued  the  donees  to  set  aside  the  gift.  The  first 
Court  dismissed  the  suit  and  the  appeal  was  dismissed  by  the 
Additional  Commissioner  of  Jallundur  on  12th  December  188.3. 
The  onus  was  laid  upon  the  plaintiffs  to  show  that  the  gift  was 
invalid  and  the  decision  was  based  upon  some  instances  (the 
nature  and  circumstances  of  which  were  not  set  out  in  the 
judgment,  a   copy   of  which    is  on    the    record)  in    which   gifts  * 

to  daughters  wore  said  to  have  been  maintained  among  Rajputs 
of  the  Jullundur  and  Hoshiarpur  Districts.  It  was  also 
found  that  the  daughter's  son  had  beon  adopted  by  the  donor. 

(10).  This  instance  is  the  subject  of  dispute  in  0.  A.  No. 
1095  of  1906. 

(11).  This  instance  is  said  to  relate  to  the  succession  of 
two  daughters  to  their  father's  lard,  but  no  pfirticulars  are 
given  and  it  took;  place  before  settlement.  The  patwari 
states  that  a  suit  was  brought,  but  there  is  no  copy  of  a  decision 
on  the  file. 

(12).  One  Mandi  willed  away  his  property  five  or  six  months 
before  the  present  suit  to  his  daughters.    No  further  particulars. 

(13).  A  gift  to  a  daughter's  son  30  years  ago.  A  suit  was 
brought,  which  ended  in  a  compromise,  the, donee  getting  only 
l^th  of  the  land  gifted. 

(14).  This  was  a  gift  of  ird  of  the  donor's  estate  to  a 
sister's  son  before  the  present  settlement  in  the  presence 
of   minor  sons.     Not   of   much    value. 

(15).  A  verbal  gift  made  about  a  month  before  the 
suit  to  a  sister's  son  of  about  ^th  of  tho  donor's  land  in 
presence   of   a   minor   son. 

(16).  This  is  a  case  of  adoption  and  hence  inapplicable 
to   this   case. 

(17).     A     gift     to    a    Bister's   son    was    set   aside  on   euit 
broueht  bv  collaterals. 
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A    careful    analysis    of    the    above    instances    serves  to 
show  — 

(1)  that  in  some  instances  the  alienations  were  of  too 
recent  a  date  to  be  of  mnch  practical  value  as 
itistances  .  of     custom     as     they     may,   and    in  all 

probability  will  be  questioned  and  became  the 
subject  of     judicial  investigation; 

(2)  that  in  others  the  amounts  of  the  land  alienated 
were  too  small  to  arouse  any  efEeotive  opposition 
on  the  part  of   collaterals  ; 

(3)  that  in  others  again  the  alienations  were  made 
either  with  the  consent  of  collaterals  or  in  the 
presence  of  minor   heirs   who   could    not  object  ; 

(4)  that   in   no   single    instance  in    which    an  alienation 

was  questioned  in  Court  was  there  a  thorough 
enquiry  into  the  power  of  a  sonless  proprietor  among 
the  parties'   tribe  to  make  a  gift  to   his    daughters 

upon    lines  approved  by  the  recent  decisions  of  this 

Court. 

It  follows,  therefore,  that  in  our  opinion  the  donee  in 
the  present  case,  upon  whom  the  onus  lay,  has  failed  to 
prove  that  in  the  presence  of  the  plaintiffs,  who  are  not 
shown  to  be  remote  collaterals  of  the  donor,  the  gift  in 
dispute   is   valid   by  custom. 

Of  the  published  decisions  of  this  Court  which  have 
been  cited  before  us  in  argument  none  is  directly  in  point. 
We  may,  however,  note  that  the  following  judgments  quoted 
by  the  learned  pleader  for  the  respondents  appear  to  have 
a   bearing   upon  the   question   under   consideration : 

In     Imam-ud-din   v.    Wazir  Khan   (*),    it    was    held    that 

among    Muhammadan  Bhatti  Rajputs  of  the  Gurdaspur  District, 

a  sonless    proprietor     was   not  competent  by   custom   to  sell 

his     ancestral    land  to   his     son-in-law    with     the    consent  of 

his   collaterals,    except   for    necessity. 

In  Suchei  Singh  v.  Banka  (')  it  was  held  that  there 
was  no  custom  among  Hindu  Bhatti  Rajputs  of  the  Dasuya 
tahsil,  Hoshiarpur  District,  permitting  a  propiietor  to 
bequeath  ancestral  property  to  near  relations  in  the  presence 
of  other  near  relations  The  provisions  of  the  Eiwaj-i-am 
bearing  upon  the  question  of  alienation  are  fully  discussed 
in   this  decision. 
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Sultan  Bakhsh  v.  Mussammat  Mahian  (^),  and  Mv^sammat 
Lakhan  v.  Bahmat  Khan  (*)  relate  to  Ghorewala  Rajputs  of 
the  Hoshiarpur  and  the  JuUundur  Districts,  respectively, 
and  lay  down  that  a  gift  by  a  sonless  proprietor  to  a 
daughter  is  invalid  by  custom  in  the  presence  of 
collaterals.  In  the  latter  decision  the  collaterals  were  of  the 
fifth  degree. 

Amir  Khan  v.  Sardara'X^)  is  an  important  decision  relating 
to  Naru  Rajputs  of  the  Hoshiarpur  District,  in  which  a 
large  number  of  authorities  bearing  upon  the  question  of 
custom  applicable  to  Narus  are  discussed.  The  rule  laid 
down  is  that  among  Naru  Rajputs  a  gift  by  a  sonless 
proprietor  to  a  sister's  son  who  is  also  a  collateral  is 
invalid   in   presence  of  other  collaterals. 

In  ZJ mar  Khan' V.  Samand  Khan  (*)  it  was  held  that' a 
sonless  proprietor  among  Naru  Rajputs  of  the  Jullundur 
District  has  not  an  unrestricted  power  of  alienation  of 
ancestral  property   in    presence   of   collaterals. 

The  weight  of  the  above  decisions,  so  far  as  they  may 
be  Said  to  bo  relevant  to  the  present  enquiry,  is  in  favour 
of  the  plaintiffs-respondents'  position,  and  as  the  appellants' 
counsel  has  been  unable  to  cite  to  us  a  single  ruling  of 
equal  relevancy,  we  cnnnot  but  hold  upon  the  materials 
before  us  that  the  donee  has  failed  to  prove  that  the  gift 
in   dispute  is  valid   by  custom. 

The  appeal  accordingly  fails  and  is  dismissed  with 
costs. 

Appeal  dismissed. 


No.  89. 

Before  Mr.  Justice  Reid. 
BHAGAT  RAM,— (Defendant),— APPELLANT, 

Versus  J  Apmllatb  8idb, 

GANDA  SINGH,-  (Plaintiff),-.RESPONDENT. 
Civil  Appeal  No.  772  of  1906. 

Arlitration— Award— Delivery  of,  within  the  'period   allowed  by  the  Court 
—Civil  Procedure  Code,  1882,  Sections  508,  521, 

Held,  that  an  award  made  and  signed   within  the   period  iSxed  by  the 
Court  even  when  filed  in  Court  after    the   expiry    of  that  period  is  valid 


C)    46  P.  B.,  1894.  »)  no  P,  B.,  1894 

f»")  101  P.  B„  1896.  i*\  UK  P   p     ifiQ4 
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under  Sections  508  and  521  of  the  Code  of  Civil  Procedure. 

The  expression  "delivery"  in  Section  508  means  "  making  "  and  not 
"  filing  in  Court," 

Umersey  Premji  y.  Shamji  Kanjt  (').,  Arwgam  Chetti  v.  Arunachalam 
Chetli  (,''),  and  Sita  Bam  v.  Bhawani  Din  Ram  {^)  followed, 

Ghuhar  Mai  v.  Eari  Earn  (*)  and  Raja  Bar  Narain  Singh  v.  Chaudhrani 
Bhagwant  Kuar  (")  distinguished. 

Further  ajpealfrovi  the  decree  of  Captain  A.  J.  Irvine,  Additional 
Divisional  Judge,  Amritsar  Diiisicn,  dated  6th  April  1906. 
Roshan  Lai,  for  appellant. 

At  the  first  hearing  of  this  appeal  the  judgment  of  the  Court 
was  delivered  as  follows  by 

2nd  Jany.  1907.  Reid,  J.— The   question  for  decision    is   whether   an  award 

written  and  signtd  before  the  date  fixed  by  the  Court  under 
Section  508  of  the  Code  of  Civil  Procedure  for  delivery  but  not 
filed  in  Court  until  after  that  date  was  "  made  within  the 
"  period  allowed  by  the  Court  "  within  tho  meaning  of  Section 
521  of  the  Code. 

The  Lower  Appellate  Court  has  relied  on  Umersey  Prernji 
V.  Shamji  Kanji  (^)  as  authority  for  holding  that  the  award  was 
made  within  time,  but  this  ruling  is  opposed  to  tho  judgment  in 
Chuhar  Mai  v.  Ifari  Sam  (*),  of  which  their  Lordships  of  tho 
Privy  Council,"  entirely  approved  "in  Kaja  Ear  Narain  Singh 
V.  Chaudhrani  Bhagwant  Kuar  ("). 

The  final  judgment  of  the  Court  was  delivered  as  follows  by 

2lst  May  1907.  Reid.  J. — My  order  of  the  2nd  January  1907   will   be  read 

with  this. 

The  question  raised  has  been  considered  by  a  Division  Bench 
of  the  Madras  High  Court  in  Arumugam  Chetti  v.  Arunachalam 
Chetti  (^),  and  by  a  Single  Bench  in  Sita  Ram  v.  Bhawani  Din 
Ram  (^).  In  each  case  the  ruling  of  their  Lordships  of  the  Privy 
Council,  previously  cited,  was  considered.  And  in  the  Allahabad 
case  a  mass  of  authority  was  considered.  In  both  cases  it  was 
held  that  an  award  made  within  the  period  fixed,  but  not  filed 
in  Court  before  the  expiry  of  that  period,  was  valid  and  in  the 
Madras  caFeit  was  specifically  held  that  "  delivery  "  in  Section 
508  of  the  Code  of  Civil  Procedure  meant  "  making,"  and  did 
not  mean  "  filing  in  Court."  It  is  true  that  in  the  Allahabad 
case  the  awaid  bad  been  made  over  to  a  peon  of  the  Court  within 

(1)  /.  L.  B.,  XIII  Bom.,  119.         (=>)  /.  I.  R.,  XXVI  All,  105. 
(»)  I.  L.  B.,  XXII  Mad.,  22.  (*)  I.  L.  R..  Vlll  All.,  548. 

i'i\  r  T.  R  xriT  All...  son  p.  c. 
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the  period  fixed,  the  Court  being  closed,  bat  Burkitt,  J.,  who 
decided  the  casa,  held  that  this  delivery  to  the  peoa  would  be  a 
saflBcient  compliauco  with  the  order  that  the  award  shoald  be 
submitted,  if  there  were  any  doubt  in  the  matter. 
How  far  delivery  to  peon,  after  Court  hours,  would 
amount,  to  filing  in  Court  need  not  be  decided  now. 
Burkitt,  J.,  Btated  that  the  gist  of  the  cases  cited 
seemed  to  him  to  be  that  the  date  to  be  looked  at  is  the  date  on 
which  the  arbitrators  made  the  award,  and  not  the  date  on 
which  the  award  may  have  reached  the  Court.  Th  :  point  was 
not  dealt  with  in  Ohuhar  Mai  and  Baja  Har  Narain  Singh's 
cases.  I  concur  in  this  viow  of  the  law,  and  in  the  fiudiag  of  the 
Lower  Appellate  Court  that  the  award  was  made  within  the 
period  fixed  by  the  Court. 

The  appeal  fails  and  is  dismissed. 

Appeal  dismissed. 

No.  90 

Before  Mr.  Justice  Battigan  and   Mr.  Justice  Lai  Chand. 
MUHAMMAD   DIN,— (Plaintiff),— APPELLANT, 

Versus 


SHAH  DIN  AND  ANOTHER, -(Defendants),— 

RESPONDENTS. 

Civil  Appeal  No.  298  of  1907. 

I        Custom— Pre-emption  — Pre-emption  of  existence  of  right  in  respect  to  area 
i'MTiveried  into  building  siies— Killa  Qujar  Singh— Suburbs  of  Lahore — Punjab 
Laws  Act,  1872,  Sections  10,  11,  12, 

A  certain  area  of  land  was  originally  comprised  within  the  village  of 
I  Killa  Gujar  Sirgb,  a  suburb  of  Lahore  city,  and  had  been  in  years  past 
(agricultural  land.  For  some  time  past,  however,  it  had  been  used  as  a  site 
^for  building  purposes  and  had  been  gradually  absQrped  within  the  limits  of 
ijahore  city.I 

Held,  under  those  circumstances  that  the  land  must  be  regarded  as 
and  situate  in  a  town  and  that  there  was  therefore  no  presumption  that  the 
DStom  of  pre-emption  existed  in  respect  of  a  sale  of  such  land. 

Found  upon  the  evidence  that  the  plaintiff  had  failed  to  prove  that 
■he  custom  of  pre-emption  existed  in  respect  of  a  sale  of  such  land. 

Kishan  Dial  v.  Alt  Bakhsh  i^^^,  and  Karam  Ilahi  v,  Bahna  Mai  C) 
lated.  ^  ^ 

^uHher  appeal  from  the  decree  of  Gaptain   A.  A.  Irvine,  Additional 
Divisional  Judge,  Lahore  Division,  dated  8th  November  1906. 
Grey  and  Moti  Lai,  for  appellant. 
Shadi  Lai,  for  respondents. 


Appbllatb  Side. 


CO  87  P.  R.,  1890.  («)  21  P.  R„  1900. 
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The  jadgraent  of  the  Court  was  delivered  by 
17tk  May  1907.  Rutigan,    J.  -Tiie    facts    are   rtafficiautly     clear    from     the 

jiidgmeats  of  the  Courts  below.  PlaiufifE  is  suing  to  pre-empt 
certain  land  which  is  stated  to  be  situate  within  the  limits  of 
what  is  known  as  the  Qoal  standi  of  S^illa  Gujar  Singh.  Ad- 
mittedly at  the  time  of  the  sale,  in  respect  of  which  the  present 
Claim  is  preferred,  the  land  in  suit  wa^  not  "  agricultural  laud  " 
as  that  term  is  defined  in  the  Punjab  i?eaancy  Act  of  1887.  On 
the  contrary,  it  is  alleged  by  defendants,  and  not  denied  by 
plaintiff,  that  it  is  the  site  of  baildin'^d  some  200  in  number. 
The  lower  Courts  hive  dismissed  the  claim  on  the  grounds  (1) 
that  Ktlla  Qujar  Singh  is  not  a  village  and  does  cot  contain  a 
village  community,  and  that,  therefore,  no  pre-emption  arises  in 
favour  of  tbe  existence  of  a  custom  of  pre-emption  ;  and  (2)  that 
plaiutiff  has  failed  to  prove  that  he  is  by  custom  entitled  to 
pre-empt  the  property. 

Plaintiff  has  preferred  a  further  appeal  to  thii  Co  girt,  and 
wo  have  heard  lengthy  arguments  as  to  whether  or  not  KilUi 
Gujar  Singh  is  a  village  and  contains  "  a  village  community  ", 
within  the  meaning  and  for  the  purposes  of  Section  10  of  the 
Punjab  Laws  Act,  1872.  In  this  connection  we  may  note  that 
both  sides  rely  on  the  definition  of  "  villagd  comrnunity  "  given 
by  their  Lordships  of  the  Privy  Council  in  the  case  reported  as 
Rahim-ud-din  v.  Bawal  (^). 

It  seems  to  us,  however,  quite  unnecessary  to  enter  into  a 
decision  upon  this  extremely  vexata  questio.  We  may  assume 
that  to  a  CDUsiderable  extent  the  quarter  known  as  Killa  Gujar 
Singh,  even  to  this  day,  constitutes  a  village  and  contains  a 
village  community. 

There  is  within  its  bouadaries  a  fairly  large  area  of  agricul- 
tural land  which  is  assjssed  to  land  revenue,  and  there  are  also 
the  ordinary  village  abadi,  tbe  ordiniry  village  proprietary  body, 
the  ordinary  village  officers,  a  record-of-rights,  etc.  It  may, 
therefore,  be  that  Killa  Gujar  Singh,  in  part  at  all  events,  retains 
its  former  character  as  a  village  community.  It  may  be  so,  but 
upon  this  point  we  are  not  called  upm  to  give  any  definite 
opinion  as  we  decide  this  case  purely  on  its  own  facts.  Upon 
these  facts  we  are  satisfied  that  the  present  land  in  suit  does 
not  in  reality  now  form  part  of  the  old  village  of  Killa 
Gujar  Singh. 

During  the  last   17  or  18   years  it  has   been  gradually  built 
upon,  and   there  are  now  some  200   buildings   standing  upon  it. 

~  (1)  66  P.  B.,  1903,  P.  0. 
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It  soom?  to  ug  that  the  area  in  question  has  been,  absorbed  with- 
in the  linaits  of  Lihore  city  which  has  been  spreading  very 
extensively  io  this  directioa,  aad  this  extension  has  been  particu- 
larly njtioaxble  of  recant  yeirs.  W"KiIe  therefore  it  is  quite 
possible  that  KilU  Gajar  Singh  still  in  part  retains  its  former 
character  of  a  village,  we  canuot  bat  coQclude  from  the  evidence 
that  the  area  now  in  dispute  has  for  some  time  past  become  part 
and  parcel  of  Lahore  city.  In  this  respect  the  present  case 
resembles  that  reported  as  KisJian  Dial  v.  Ali  Bakhsh  Q-),  {cf. 
also  Karam  Ilahi  v.  Bahna  Mai  (^)  ). 

Upon  this  view  of  the  case,  we  must  hold  that  no  presump- 
tion arises  in  favour  of  plaintiff's  claim,  and  that  it  is  for  him  to 
prove  that  in  this  sub-division  of  Lahore  city  or  that  in  Lahore 
city  generally  the  custom  of  pre-emption  does  exist.  This  he 
has  clearly  failed  to  establish.  A  few  instances  have  been  given 
by  him  of  the  custom,  but  all  these  instances  relate  to  agricultural 
land  within  the  old  village  of  Killa  Gajar  Singh.  On  the 
other  hand,  the  Lists  A,  B  and  C  filed  by  the  patwaris  show  that 
there  have  been  a  very  large  number  of  sales  of  house  property 
within  the  area  in  dispute  and  in  its  vicinity,  and  that  no  claims 
for  pre-emptive  rights  were  preferred  in  any  single  case. 

Wo  must  accordingly  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 

No.  91. 

Before  Mr.  Justice  Ghatterji,    G.L^.,    and 
Mr.  Jicstice  Johnstone. 

NUR  MUHAMMAD,— (Plaintiff), —APPELLANT, 

Versus 

AIMP^A  AND  OTHERS,— (Defendants),— RESPONDENTS. 

Civil  Appeal  No.  1241  of  1906. 

Minor— Settlement  on  behalf  of  a  Muhammadan    minor  by  his  brotherg— 

Gompetency   of  minor   to   repinUate   thro'igh   a    nenst  friend  such   settlement 

without   restoring  other  party  to  position  he  occupied  at  tim.e  of  arrangement 

Maintainability  of  suit. 

Held,  that  no  suit  ciin  be  maintained  on  behalf  of  a  minor  to  set  aside 
a  settlement  which  has  been  made  on  his  behalf  by  his  brothers  daring  his 
minority  and  had  been  acted  upon  by  the  other  party  thereto,  even  on  the 
ground  that  under  Muhammadan  Law  the  brothers  had  no  power  to  contract 
on  behalf  of  their  minor  brother,  without  fir3t  restoring  that  party  to 
the  position  which  he  occnpied  at  the  time  the  settlement  was  made. 

(*)  87  P.  B.,  1890.  ( ')  21  P.  R.,  1900. 
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Further  appmlf  torn  the   decree  of  Mijor  B.    0.    Boe,   Dlviiional 
Judge,  Julluniur  Division,  date  I  2\.st   Aujmb  1903. 

Sohaa  Lai  aud  Browne,  for  appellant. 

Vishnu  Singh,  for  respondents. 

Th^  jadgmeat  of  the  Oourfc  was  delivered  by 

Qth  April  1907.  Chatterji,  J.— The  material  facts  are  given  in  the  judgments 

of  the  Lower  Oaurts.  The  plaintifE  and  his  brothers  are  the 
next  reversioners  of  Bata,  deceased,  the  original  owner  of  the 
disputed  land.  A-ffcer  Buba's  death,  the  property  lefk  by  him 
was  recorded  in  the  names  of  his  two  widows,  and  on  the  death 
of  Mussammat  Umri,  one  of  them,  in  the  sole  name  of  the  other, 
Mussammat  Aimna.  la  1894  the  plaintiff's  brothers,  on  his 
behalf  a?  wall  as  for  tlnm=ialvei,  came  to  an  arraagomenfc  with 
Mussammat  Aimna,  by  which  she  surrendered  her  life  estate  to 
them  and  to  one  Fanja,  the  sister's  son  of  her  husband,  in.  the  pro- 
portion of  one-third  aud  two-thirds,  and  Fauja  took  upon  himself 
to  pay  Bata's  debts  amouatiug  to  Rs.  300  and  to  maintain 
Mussammat  Aimna.  This  was  recorded  in  the  revenue  papers  and 
is  said  to  be  the  result  of  a  village  panchayat.  PlaintiSs  and 
heir  b-'Jihaci  are  in  the  oxjoyiTimt  of  their  one-third  share  of 
land,  but  as  the  plaintiff  was  and  still  is  a  minor,  his  brother-in- 
law,  as  his  next  friend,  has  brought  the  present  suit  foe  a  declar- 
ation that  the  widow's  alienation  of  two-thirds  of  Bnta's  land  in 
favour  of  Pauja  is  bad  and  does  not  bind  him.  He  repudiates 
the  right  of  his  brothers  to  enter  into  the  compromise  with 
Pauja  and  Mussammat  Aimna,  but  does  not  in  his  plaint 
offer  to  return  the  benefit  he  got  under  it,  nor  seek  to  set 
aside  the  entire  alienation    by  the  widow. 

The  Lower  Courts  have  dismissed  the  claim  on  the  ground 
that  the  u'rangemaat  was  on  the  whole  a  beneficial  one  for  the 
minor,  and  that  his  brothers  acted  in  good  faith  aud  with 
authority.  The  plaintiff  appeals  through  his  next  friend  and 
insists  that  whether  the  arrangement  is  beneficial  or  not,  his 
brothers  had  no  authority  under  Muhammadan  Law  to  do  any 
such  act  as  regards  his  immovable  property.  He  refers  to 
Bahim  Bdkhsh  v.  Ghulami  (i),  a  case  among  the  Gujars  of 
Hoshiarpur  District,  like  the  parties,  in  which  the  Muhammadan 
Law  was  followed,  it  being  found  on  inquiry  that  there  was  no 
custom  to  the  contrary. 


(*)  65  P.  R.,  1893. 
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We  are  of  opinion  that  there  is  force  in  the  contention 
under  Mnhamnaadan  Law,  and  there  was  no  sifting  inquiry 
into  custom.  Bat  in  our  opinion  the  suit  as  laid  ought 
not  to  he  entertained.  The  plaintiff  ia  a  minor  and  seeks 
to  repudiate  the  act  of  his  brothers,  who  had  the  right  to 
be,  and  who  actually  were,  his  guardians.  He  is  unable 
to  exercise  his  own  independent  judgment  as  to  the  merits 
of  the  compromise.  He  certainly  cannot  avoid  it  and 
retain  the  benefits  ho  received  under  it.  He  must  return 
the  land  he  got  and  pay  his  proportionate  share  of  Buta's 
debts.  The  offer  to  pay  the  debt  and  the  surrender  of 
the  land  are  conditions  precedent  to  his  bringing  the  suit. 
As  he  did  not  do  these  his  suit  should  not  be  allowed 
to  proceed.  His  hand,  moreover,  onght  not  be  allowed  to 
be  forced  by  an  irresponsible  person  like  big  present  next 
friend.  The  principle  is  a  well  known  one  of  equity.  We 
think,  therefore,  the  suit  should  be  dismissed  on  the  above 
.ground  alone,  leaving  plaintiff  liberty  to  sue  if  he  is  so 
advised  when  he  attains  majority  and  is  able  to  jndge 
for    himself. 

We  accordingly  modify  the  decree  of  -the  Lower  Courts 
by  dismissing  the  suit  on  the  above  terms.  Parties  to  pay 
their  own    costs  in    this  Court. 

Appeal  dismissed. 


No.  92. 

Before  Mr,  Justice  Shah  Din. 

GIRDHARI  LAL,-^PETITI0NER, 

'^^^^^^  5  Rbvision  Sidb, 

BHAGO,-RESPONDENT. 

Civil   Revision  No.  2481  of  1906. 

Sale  in  execution  of  decree — Effect  of  sale  when  not  set  aside 
either  under  Section  310  A  or  Zll— Competency  of  executing  Court  to  allow 
time  to  judgment-debtor  to  raise  amount  of  decree  after  such  sale — Civil 
Procedure  Code,  1882,  Sections  805,  810^  311— Bewston- Error  of  laio— 
Disregard  of  imperative  rules— Material  irregularity— Punjab  Courts  Act, 
]  884,  Section  10  A. 

Held,    that     where    immovable     property    liaa    once  been    sold     in 
execntion  of    a  money   decree    the  executirg  Ccnj-t  hos  no  nuthcrity  to 
allow     time   to     tie   judgTr.eBt-r'f  btcr   to   erable  him  to  raise   the  Oirotint 
pf    the    decree  by    a   riivoie  fipnefer  cf  ihe   trorcitT  cr  ci?,fi\M"ee  8b 
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provided   by      Section   3(5  cf    the  Code  c.f   Civil  Froct  dure ;  end,  if  such 
a  Bale  is  not  stt  atide  either  under  Fecticn  810  A  or   3ll  of  the  Code,  the 
Court     has     ro  (jtiot   tut    to  cti.fitr.    the  sale  as  prcvidtd    by  Scctitn 
812. 

Held,  also,  that  a  complete  misapprehension  of  the  powers  of  an 
executing  Oonrt  and  the  disregard  of  the  imperative  rules  of  procedme 
resulting  for  instance  in  setting  aside  a  sale  in  execution  of  a  money  decree 
where  no  object^n  to  the  ssle  had  been  raised  under  Section  311,  is  a  material 
irre  gulaiity  within  the  meaning  of  clauEO  (o)  of  Section  70  (1)  (f  the 
Punjab  Courts  Act,  1884. 

Petition  for  revision  of  the  order  of   W.  A.  Le  Eossignol,  Esquire, 
Divisional  Judge,  Amritsar  Division,  dated  10th  July  1906. 
Turner  and  Rup  Lai,  for  petitioner. 
Shadi  Lai  and  Ralia  Ram,  for  respondent. 
The    judgment  of   the  learned   Judge    was   as  follows  :— 

Cth  Avyril  1907.  Shah   Din,  J, — After    hearing      the     learned    counsel    on, 

both     sides    and    referring    to    the  record,  I   am  of  opiniot 
that     the     Lower    Appellate  Court    has  acted    with   material 
irregularity    in  the     exercise  of   its  jurisdiction   in   this    case,^ 
and     its    order    cannot,     therefore,     be   allowed    to  stand.     It 
appears    from     the     file    of    the  execution    proceedings    thai 
the   execution  sale  took    place    on    4th    November     1905    ii 
favour   of   the   petitioners,  and    that   no   application  was  madi 
by  the   judgment-debtors     to   have  the  sale  set    aside  eithe 
under     Section  310  A,   Civil   Procedure  Code,   on   making  th< 
necessary   deposit   required  to   be  made  under   that   section,  oi 
under  Section  311   on  the  ground  of  a   material    irregularity  ii 
publishing  or  conducting  the  sale.     That  being  so,  the  execntii 
Court  was  bound    under  the  imperative  provisions  of  Section  31^ 
Civil  Procedure  Code,  to  pass  an  order  confirming  the  sale  aft 
the  expiry  of  the  period  of  limitation  prescribed  for  applicatioi 
under  the  aforesaid  sections  of  the  Code,  see  Khetter  Nath   Biswi 
V.  Fait-ud-din  Ali  {}),  at  page   684,   and    Uniesh  Chandra  Das 
8hib  Narain  Mandal  (2),  at  page    1013.     One  of  the  judgment 
debtors,  Mussammat  Bhago,   however,  filed  an  application   on  tl 
27tb  of  November    1905,    purporting  to  do  so  under  Sectioa  30^ 
Civil  Procedure    Code,  asking  for  time  to  enable  her  to  raise  the 
amount  of  the  decree  by   mortgage   of    the   property   sold   by 
auction,  and   the  Court  granted  the  application    without   issuing 
notice  to  or  obtaining  the  consent  of   the  auotion  purchasers,  and 
allowed  the    applicant  time    till   the   5th  of   January   1906  to 
effect  the  mortgage  and  deposit  the  amount  in  Court.    It  is  clear 

^'  (')  J.  i.  R;  ^^iV  Calc,  662.  («)  /.  X.  R.,  IXIJ  Calc,  lOH. 
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that  the  a  octicri  fale  ha\irg  laktu  flrce  befoje  tie  hei  mettidi- 
ed  epplicatioi)  wss  filed  by  \he  baid  jnrpn  eDt-dtttor,  F(c1ioE  806, 
Civil  Prccedure  Cede,  had  absolutely  do  bearirg  tiprn  tbe  case, 
and  the  execntiDg  Ccnrt  had  no  power  to  grant  the  Application 
under  that  section.  This  is  not  seriously  disputed  bj  the 
learned  counsel  for  the  respondent.  Further,  it  •would  appear 
that  although  the  said  application  puipoitcd  to  have  been  made 
under  Section  305,  the  order  of  tbe  Court  was  not  passed  under 
its  provisions,  for  otherwise  in  pursuance  of  the  second  paragraph 
of  that  section  the  Couit  would  have  granted  a  certificate  to  the 
applicant  authorizing  her  to  make  the  proposed  mortgage,  and 
no  such  certificate  seems  to  have  been  granted  at  all.  It  is 
just  possible  that  the  Court  was  under  the  impression  that  the 
judgment-debtor's  application  was  one  made  under  Siction  310  A, 
but  in  that  case  the  deposit  contemplated  in  that  section  should 
have  been  directed  to  be  made  along  with  the  application,  which 
obviously  was  not  done. 

Under  these  circumstances,  the  order  of  the  Court  granting 
time  to  the  judgment-debtor  till  the  5th  of  January  1906  to 
pay  the  amount  of  the  decree  into  Court  was  unquestionably 
ultra  vires,  and  the  said  Court  was  justified,  upon  application 
being  made  by  the  auction  purchasers  on  the  8th  December  1905 
and  after  giving  the  judgment-debtors  suflBcient  opportunity  to 
show  cause  against  its  being  grarted,  in  correcting  the  glaring 
error  of  procedure  which  it  had  committed  and  in  confirming 
the  sale  as  required,  under  Section  312,  Civil  Procedure 
Code. 

Apparently  all  objections  to  the  sale  which  the  judgment- 
debtors  could  have  raised  under  Section  311  were  waived,  and  it 
cannot  be  urged  that  they  have  been  seriously  prejudiced  by 
reason  of  a  wrong  order  under  Section  305  having  been  passed. 

Be  that,  however,  as  it  may,  it  is  manifest  that  the  order  of 
the  first  Court  under  consideration  was  strictly  in  accordance 
with  the  provisions  of  the  Code  of  Civil  Procedure,  and  the  Lower 
Appellate  Court  has,  in  upsetting  that  order,  acted,  it  seems  to  me, 
upon  a  complete  misapprehension  of  the  powers  of  an  executing 
Court  and  wholly  disregarded  the  imperative  rules  of  law  which 
regulates  the  matter  under  consideration.  Such  action  on  the 
part  of  the  Lower  Appellate  Court  is  tantamount,  in  my  opinion, 
to  its  having  acted  in  the  exercise  of  its  jurisdicti'n  with 
material  irregularity  and  fully  warrants  the  interference  by  this 
Court  on  the  revision  side  under  clause  (a)  of  Section  70  of  the 
Pnniab  Courts  Act. 
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Appbujltb  Bide. 


I  accordingly  accept  the  revision  and  setting  aside  the 
order  of  the  'Lower  Appellate  Court  restore  that  of  the  Couit  of 
first  instance.  Under  the  circumstances  I  leave  the  parties  to 
bear  their  own  costs  throughout. 

Application  allowed. 


No.  93. 

Before  Mr.  Justice  Chatterji,  C.I.E.,  and  Mr.  Justice 

Johnstone. 

BICHHA  LA L,--(Plaintiff),— APPELLANT, 

Versus 

GUMANI  AND  OTHERS,— (Defendants),— RESPON- 
DENTS. 
Civil  Appeal  No.  1360  of  1906. 

Mortgage — Conditional  sale — Reference  by  Civil  Court  under  sub-section 
3  of  Section  9  of  Punjab  Alienation  of  Land  Act,  WOO— Refusal  of  Deputy 
Commissioner  to  take  action  after  the  non-acceptance  of  his  proposal  by  the 
mortgagor — Procedure  for  mortgagee— Regulation  XVII  of  180Q- Punjab 
Alienation  of  Land  Act,  1900, 

A  mortgage  made  before  the  commencemnnt  of  the  Punjab  Alienation 
of  Land  Act  by  an  agrioulturist  of  hia  land  in  which  there  was  a  condition 
intended  to  operate  by  way  of  conditional  sale  and  still  current  was 
brought  by  the  District  Judge,  who  was  moved  to  issue  a  notice  of 
foreclosure  under  Regulation  XVII  of  1806  after  the  Act  had  come  into 
force,  to  the  notice  of  the  Deputy  CommiasionGr,  The  mortgagee  accepted 
the  new  mortgage  as  proposed  by  the  Deputy  Commissioner  in  lieu  of  the 
original  one  but  the  mortgagor  refused.  The  Deputy  Commissioner 
thereapon  decided  that  nothing  further  could  be  done  and  returned  the 
reference  to  the  District  Judge,  Notice  of  foreclosure  was  then 
issued  and  after  the  expiration  of  the  year  of  grace  the  mortgagee 
instituted  a  suit  for  possession  as  owner. 

Held,  that  in  these  circumstances  the  foreclosure  proceedings  under 
Regulation  X  Vll  of  1806  were  not  barred  by  the  provisions  of  the  Punjab 
Alienation  of  Land  Act,  and  that  it  was  not  necessary  for  the  Civil  Court 
upon  the  institution  of  the  suit  for  possession  to  refer  the  matter  again  to 
the  Deputy  Commissioner  under  sub-section  3  of  Section  9  as  the  mortgage 
had  then  ceased  to  exist  and  the  mortgagee  had  become  ipso /acio  owner 
of  the  property  by  purchase. 

The  interpretation 'of  the  provisions  of  the  Punjab  Alienation  of  Land 
Act  applicable  to  the  enbject  discussed  by  Johnstone  J. 

Further  appeal  from  the  decree  of  8.  Clifford,    Esquire,  Additional 
Divisional  Judge,  Delhi  Division,  dated  2nd  October  1906. 
Shadi  Lai,  for  appellant. 
Gurcharan  Sireb,  fcr  reFpcndents, 
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The  judgmenli  of  the  Court  was  delivered  by 

J0HN3T0NB,  J.— The  faots  that  mast  be  stated  for  the  purpose  2ith  April  1907. 
of  thi   decisioa  of   this    app3al   arj    these.     On    Lobh    ITobruary 
1897    tb)  imv  b'ofclur^,  (lanxii  anl  :>'^h3rs,    mu-bga^ii  tba  li,al 
in    suit  to     plaiutiif   for     Rs.    1,000,    of     which    Rs.    300     was 
kopt  by  plaiatiff  for  pay  meat  to    Diwan    Singh,    previous   mort- 
gdgae  of  this  land,  with  s)ni3    8  bighas  more.     Interest    was    to 
bo   charged  at  Rs,  1-8  per  cent,   per  mensem,  the   sum  kept    for 
Diwan   Singh   to   carry   interest   only   after   payment  to      him. 
Mortgagors  agreed    that   if  the  total    sum    due,   principal    and 
interest,  was  not  p^iid  off  on  the  expiry  of  five  years  from  date  of 
deed,  the   land  should  be  deemed  sold  to  plaintiff. 

Before  the  five  years'  terra  expired,  the  Punjab  Alienation  of 
Land  Act  (XIII  of  1900)  came  into  force  ;  and  so,  when  on  3rd 
November  1903,  the  tern  biing  up,  plaintiff  applied  to  the 
District  Judge  for  issue  of  notice  of  foreclosure  under  Regulation 
XVII  of  1806,  that  o  Hear  referred  the  matter  to  the  Collector 
under  Section  9  (2)  of  the  said  Act,  Oa  6rh  January  1904  three 
of  the  mortgagors  appeared.  Ram  Ohand  being  absent,  Those 
three  said  the  land  should  be  made  over  to  mortgagee  for  as  many  • 
years  as  the  Collector  might  think  right.  The  Collector 
recorded  an  order  that  Ram  Chand  must  appear  and 
added  a  note  that  a  mortgage  for  20  years  would  meet  the 
case  and  fixed  19th  January.  On  18th  January  the  aforesaid 
three  mortgagors  appeared  and  put  in  a  petition  to  the  effect  that 
they  could  not  consent  to  a  mortgage  for  more  than  seven  years. 
On  this  the  Collector  on  the  following  day  decided  that  nothing 
further  could  be  done  and  so  returned  the  papers  to  the  District 
Judge.  The  notice  for  foreclosure  then  issued,  and  the  year  of 
grace  having  expired,  plaintiff  brought  this  suit  for  possession 
as  owner,  without  impleading  Diwan  Singh,  previous 
mortgagee. 

Defendants  expressed  willingness  that  the  land  be  made 
over  to  plaintiff  in  mortgage  for  20  years ;  but  plaintiff  now  holds 
out  for  the  ownership  of  the  land. 

The  first  Court  looked  at  Financial  Commissioner's  Circular 
Letter  No.  3482  of  6th  June  1903  and  held  that  it  could  not 
again  refer  the  matter  to  the  Collector,  who  had,  in  accordance 
with  paragraphs  4  to  6  of  that  Circular  Letter,  considered  himself 
functus  oQicio.  It  then  went  on  to  find  that  the  notice  of 
foreclosure  was  regular  and  complete,  that  there  was  no  need  to 
serve  any  notice  on  Diwan  Singh,  and  that  plaintiff  must  have 
a    decree   for     possession     as  owner  on    navment   of     Ra.   365 
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to     Diwaa     Siagh,     t'.e ,     R9      300     priocipal     aud     Rs.     65 
interest. 

The  learned  Additioaal  Divisional  Jadge  only  dealt  with 
the  question  arising  under  Section  9,  Punjab  Alienation  of 
Land  Act.  He  held  that  plaintiff  is  not  entitled  to  foreclose  ; 
that "  the  object  of  Section  9  of  the  Act  was  to  prevent  the 
"  eaforcement  of  conditional  sale  clauses  where  such  had  not 
"  become  absolute  by  notice  and  expiry  of  the  year  of  grace 
"  before  the  Act  came  into  force  ";  that,  if  the  mortgagee  elects 
before  the  Collector  for  a  mortgage  under  Section  6  of  the  Act, 
all  that  remains  is  for  the  mortgagee  to  sue  for  possession  as 
mortgagoe  aud  for  the  Oivil  Oourt  to  decree  possession  for  the 
term  and  sum  fixed  by  the  Collector  ;  that  if  the  mortgagee 
refuses  to  make  election  before  the  Collector  and  sues  in  Oivil 
Court,  the  suit  should  "  abate  ";  and  that,  inasmuob  as  in  the 
present  case  mortgaged  did  consent  to  a  mortgage  under  Section 
6  for  20  year i  and  the  defe;idants  are  riow  willing  to  agree 
to  this,  the  Oivil  Court  should  decree  possession  as  mortgagee 
for  20  yeirs.  The  Division il  Juil^o  t/lnrafore  accepted  the 
appeal  and  gave  plaintiff  the  decree  indicated. 

Plaintiff  appeals,  urging — 

(a)  that  the  Divisional  Judge  had  no  jurisdiction  to  pass 
such  a  decree  as  the  above  ; 

(6)  that  the  Collector's  powers  were  oxhiustod  on  I9th 
January  1904)  and  the  Oivil  Court  was  bound  to 
give  possession  as  owner  to  plaintiff  by  w  ly  of 
foreclosure ; 

(c)  that  in  any  case  interest  should  have  been  awarded 
on  the  outstanding  debt  from  date  of  defendants' 
refusal  before  Collector. 

The  learned  Divisional  Judge  has  ia  my  opinion    misunder-^ 
stood  the  proceedings  of   the  Collector  and    the  meaning    of  thej 
relevant  sections  of  the  Act,  and  has  gone  beyond  his    powers  in 
giving   a   decree   for     possession   as    mortgagee    for  20    years. 
Regarding  this  last  point   there    is    no   difference  between   the 
parties,   defendants   admitting   that   the     Civil    Court    had    no; 
power    to    fix    a    term    of   years   for   automatic   liquidation    o£| 
the  debt. 

Certain  parts  of  the  Alienation  of  Land  Act,  1900,  must  be 
set  out  here  in  order  that  my  view  of  the  case  may  be  made 
clear. 
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Section  2  (4).  *'  The  expression  '  permanent  alienation  * 
**  inclndes  salep,  exchanges  gifts  and  wills,  but  does  not  inclnde 
"  any  gift  for  a  religious  or  charitable  purpose  whether  made 
'*  inter  vivos  or  by  will." 

Section  3(1).  "A  person  who  desires  to  make  a  permanent 
"  alienation  of  his  land  shall  be  at  liberty  to  make  such 
**  alienation  where — 

(a)  ♦  #  •  » 

(6)  ♦  *  *  * 

(c) 

provided  that  ♦  ♦  ♦ 

(2).  "  Except  in  the  cases  provided  for  in  sub-section  (1),  a 
"  permanent  alienation  of  land  shall  not  take  effect  as  such  unless 
"  and  until  sanction  is  gi?en  thereto  by   a  Deputy  Oommissioner." 

Section  9  (1).  •'  If  a  member  of  an  agricultural  tribe  makes 
•'  a  mortgage  of  his  land  in  any  manner  or  form  not  permitted  by 
"or  under  this  Act,  the  Deputy  Commissioner  shall  have  authority 
*'  to  revise  and  alter  the  terms  of  the  mortgage  so  as  to  bring  it 
'•  into  accordance  with  such  form  of  mortgage  permitted  by  or 
"  under  this  Act  as  the  mortgagee  appears  to  him  to  be  equitably 
"  entitled  to  claim. 

(2).  '*  If  a  member  of  an  agricultural  tribe  has  before  the 
"  commencement  of  this  Act  made  a  mortgage  of  his  land  in  which 
*'  there  is  a  condition  intended  to  operate  by  way  of  conditional 
"  sale,  the  Deputy  Commissioner  shall  be  empowered  at  any  time 
"  during  the  currency  of  the  mortgage  to  pat  the  mortgagee  to  his 
"  eleotion  whether  he  will  agree  to  the  said  condition  being  struck 
"  out,  or  to  accept  in  lieu  of  the  said  mortgage  a  mortgage  which 
"  may  at  the  mortgagee's  option  be  either  in  form  (a)  or  in  form 
"  (6)  as  permitted  by  Section  6,  and  which  shall  be  made  for  such 
'*  period  not  exceeding  the  period  permitted  by  the  said  section 
"and  for  such  sum  of  money  as  the  Deputy  Commissioner 
"  considers  to  be  reasonable. 

(3).  "If  proceedings  for  the  enforcement  of  a  condition 
"  intended  to  operate  by  way  of  conditional  sale  are  instituted  or 
"  are  pending  at  the  commencement  of  this  Act  in  any  Civil  Court, 
"  or  if  a  suit  is  instituted  in  any  Civil  Court  on  a  mortgage  to 
"  which  sub-section  (I)  or  sub-section  (2)  applies,  the  Court 
"  shall  refer  the  case  to  the  Deputy  Commissioner  with  a  view  to 
"  the  exercise  of  the  power  conferred  by  the  sub-section  applying 
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Section  6  (1).  "  If  a  member  of  an  agricultaral  tribe  mort- 
*'  gages  his  land  and  the  mortgagee  is  not  a  member  of  the  same 
"  tribe,  or  of  a  tribe  in  the  same  group,  the  mortgage  shall  be 
"  made  in  one  of  the  following  forms  : 

(o)  "  In  the  form  of  a  usufructuary    mortgage  by    which 
"  the   mortgagor   delivers  possession    of      the    land 
"  to    the       mortgagee    aud      authorizes     him        to 
"  retain  such  possession  and  to  receive  the  rents  and 
^  "  profits  of  the  land  in  lieu  of  interest    and     towards 

*'  payment  of  the  principal,  on  condition  that  after 
"  the  expiry  of  the  term  agreed  on  or  (if  no  term  is 
"  agreed  on,  or  if  the  term  agreed  on  exceeds  twenty 
■'  years)  after  the  expiry  of  twenty  years,  the  land 
"  shall  be  re-delivered  to  the    mortgagor ;  or 

(6)  "  in  the  form  of  a  mortgage  without  possession,  subject 
"  to  the  condition  thnt  if  the  mortgagor  fails  to  pay 
"  principal  and  interest  according  to  his  contract, 
"  the  mortgagee  may  apply  to  the  Deputy  Com- 
"  missioner  to  place  him  in  possession  for  such  term, 
"  not  exceeding  twenty  years,  as  the  Deputy  Com- 
*'  missioner  may  consider  to  be  equitable,  the  mort- 
"  gage  to  be  treated  as  a  usufructuary  mortgage  for 
"  the  term  of  the  mortgagee's  possession  and  for  such 
"  sum  as  may  be  due  to  the  mortgagee  on  account  of  the 
"  balance  of  principal  due  and  of  interest  due  not 
"  exceeding  the  amount  claimable  as  simple  interest 
"  at  such  rate  and  for  such  period  as  the  Deputy 
"Commissioner  thinks  reasonable.  " 

Section  14.  "  Any  permanent  alienation  which  under 
"Section  3  is  not  to  take  effect  as  such  until  the  sanction  of  the 
"  Deputy  Commissioner  has  been  given  thereto  shall,  until  such 
"  sanction  is  given  or  if  such  sanction  has  been  refused,  take 
•'  effect  as  a  usufructuary  mortgage  in  form  (a)  permitted  by 
"  Section  6  for  such  term  not  exceeding  twenty  years  and  on 
"  such  conditions  as  the  Deputy  Commissioner  considers  to  be 
"  reasonable.  " 

Section  10.  "  In  any  mortgage  of  land  made  after  the 
"  commencement  of  this  Act  any  condition  which  is  intended  to 
"  operate  by  way  of  conditional  sale  shall  be  null  and  void." 

Upon  a  consideration  of  these  provisions  of  law  one 
principle  that  emerges  is  that  conditions  of  sale  are  only 
absolutelv    and  necessarily  null  and  void  by   the  operation  of  the 


AcGDST  I9G7.  3  CIVIL  JUD(iMfiNTS-No.  93,  447 


new  law  if  occurring  in  >rortgages  made  after  commencement   of  the 
Act.     If,   therefore,  the   condition  of    sale  in    the    present   case  is 
nnll  and    void  or  is    unenforceable,   it  must  be   by  virtue  of  some 
aecHoii   ofcher  than  Section    10.     Section    (3)    refers   to    cases    of 
permanent  alienations  which    persons  desire  to  make,  and  it  applies, 
of  course,  to    transactions   entered  into   after  the  Act  comes  into 
force.     In    the     present  case   the   alienor   made    a   mortgage   (a 
fenaporary   alionafim,  not    a    permanent  one,  cf.    Section    2    (4)) 
before   the  Act   came  into   force  ;    and  in    my  opinion  it  would    be 
A  straining    of    language   to  hold    that  when  upon   the  expiry   of 
the  period  for  redemption  (that  is   here,  after  the     Act  came    into 
forcw),   the  alienor  found    himself  unable  to  raise  the    money  and 
pny  his  debt,    he  desired  to  make  a    permanent  alienation.     There- 
fore,  in  my  opinion.  Section    .3  has  no     application   to  the  present 
case.     Whatever   he  desired  to  do   he  did     before  the     Act  came 
I  into  force ;     and    so  even   if   it   be   taken,    by      using     violence 
to  tlie  wording  of  the  mortgage  deed,   that  when  he    executed    the 
deed,  he  desired  to  make  a  permment   alienation,    that  was     done 
by  him  before  the  Act  came  into  force   and  thus  equally   Section 
3  does  not  apply. 

Turning  to   Section  14  I  find  that   its    opening   words     shew 
it  to  be  wholly  inapplicable  to  the   present   case.     It   applies   Only 
where  Section  3  applies  ;  and  thus  I  am  driven    to  the   conclusion 
that  Section  9  is  the  only  refuge  for  the  mortgagors   against   loss 
of  their  land,  if    indeed  any  refuge   remains   at   all.     Sub-section 
i  (I)  of  Section  9  has  obviously  no  bearing   on  the  case,  and   so   we 
have  to  see  what  is  the  effect  of   sub-sections    (2)   and  (3).     Under 
,  the  former  sub-section   the  Deputy  Commissioner  is  "  empowered  " 
||l  to  offer  certain    alternatives  to   the  mortgagee.     In  the    present 
L  case  he  did  so  and  the  mortgagee  accepted  the  second   alternative, 
^1  the  terra  fixed  being  twenty  years.    Mortgagors  refused  to  execute 
»ithe    proposed  new  mortgage ;  and  so  the  Deputy    Commissioner, 
following  the  Financial  Commissionn's  Circnlar  Letter  aforesaid, 
announced    that     he    must   refrain    from  further   action.     It    is 
urged  on  behalf   of  the  defendants   mortgagors    that  the  Deputy 
Comni'ssiocer  should   have  insisted  upon   the  proposed  mortgage, 
though  it  is  not  explained  how    the  new   deed   was  to  be  executed 
ptr  invitum.     It  seems  to   ma  that  this   view  is    unsound.     If  the 
Deputy  Commissioner  has  an  option   in   regard     to    the   original 
offer     of     alternatives— that     is,     if     he     can,    even     when     the 
matter     first     comes    to    his     notice,     decline     to     intervene,— 
he   can  surely    drop  the   whole   thing     and    refuse   intervention 
when,     after     questioning     the     parties,    he     finds      difficulties 
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him  to  drop  the  whole  thirg  and,  in  my  opiniop,  -whelhei 
it  is  ccirect  or  rot,  to  say  that  he  mnst  drop  it,  be  cer- 
tainly may  do  so  if  he  thinks  fit ;  and  it  seems  to  me 
that  the  necessary  conseqaence  of  his  action  was  that  the 
ordinary  law  took  its  course,  seeing  that  under  no  other  section 
of  the  Act,  as  we  have  seen,  is  the  completion  of  the  fcreclofure 
barred. 

Ifc    is   farther  argued  that,    when  this   suit   was  filed,  the 

Civil    Oourt     should  have  again  referred  the  matter  to  the  Deputy 

Commissioner        under    sub-section    (3)   of   Section  9.     But   that 

sub-section      can  only  be  used,  when  either  sub-section  (1)  or  (2) 

applies ;     and      here     neither    applies— (1)  obviously,    and    (2) 

be  cause  of  the   woidb  in  it  "  cniing  the  cuiiei  cy  of  ibe  mojigage." 

It  is     settled    law,  that   upon   the   expiry  of   the     year  of   grace 

allowed    by    JRegnlation   XVII  of    18t6  the   n.ortgagee   becomes 

tpso/acto  owner  of   the    property    by    purchase     even   though  he 

may  still   have  to   sue  for   possession.     It   follows   that  this    suit 

was    not  instituted  '  duiing    the  currency  of  the  mortgage ",    and 

therefore     the   Deputy    Commissioner  had   no   power,  after   suit 

was  instituted,   to     put   the   mortgagee    to   his   election     under 

sub-section  (2). 

Our  attention  has  bffn  drawn  to  C.  R.  1426  of  1905  of  this 
Court,  and  in  it  I  find  authority  for  another  way  of  locking  at 
the  present  case,  which  is  equally  fatal  to  defendants'  conten- 
tions. It  was  ruled  there  inter  alia  that,  when  the  Deputy  Com- 
missioner, acting  under  Section  9  (2)  of  the  Act,  decliiJcs  to 
interfere,  he  theieby  sanctions  the  permanent  aliena  tion.  I 
need  not  enlarge  upon  this.  It  seems  to  me  the  dictum  is 
peculiarly  appropriate  to  a  case  like  the  present,  where  the 
reference  by  the  District  Judge  to  the  Deputy  Commissioner  ii 
a  very  special  way  brought  to  the  notice  of  the  latter  that 
if  he  did  not  intervene,  the  proprietary  right  in  the  land  woulc 
shortly  pass  to  the  non-agriculturidt  mortgagee.  It  is  no  forcedl 
interpretation  of  the  Deputy  Commissioner's  action  in  th* 
present  case  to  hold  that  by  implication  he  said — Let 
it  so  pass. 

For  these  reasons  I  would  accept   the  appeal,   set  aside   the 
decree  of  the  Lower  Appellate  Court  and  remand  the    case  to  thafcl 
Court  for  re-trial    of    the    appeal  on   the    remaining     questiona 
arising,  including  the  question  of  the  eifect  upon  plaintiff's    claimf 
of  his  not  having  paid  off  Diwan  Singh,  prior     mortgagee. 

.    ,^««  Chattekji,  J. — 1  concur  generally  in  the    foregoing  iudt'meut. 

2Uh  April    1907.  e  J'  8      g  j     b 

Apfieal  allowea 
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No.  94. 

fief  ore  Sir  William  Clark,  KL,  Chief  Judge. 
RAM  CHAND  AND  0THBRS,-(Plaintiff3),— APPELLANTS, 

Versus  \  Appbluib  Sidb. 

THAKAR  DAS  AND  ANOTHER,— (Defendants),— 
RESPONDENTS. 

Civil  Appeal  No.  816  of  1906. 

C'tstoin—A'ioption — Adoptio>i  of  loife's  brother's  soji — Hindn  Law  or 
custom— Brahinans  of  mauza  Dialpur,  tahail  Kas'ir,  Lahore  District — 
Locu3  standi  of  the  reversioners  of  the  eighth  degree  to  contest  such  adoption 
— Burden  of  proof. 

Held,  that  ia  matters  of  adoption  Brahmans  of  mauza  Dialpar,  tahsil 
Kasur,  in  the  Lahore  District,  who  are  fall  proprietors  with  share  of  shamilat 
in  the  village,  and  had  settled  with  the  founder,  had  for  eight  generations 
cultivated  land,  and  had  closely  associated  themselves  with  the  Jat  proprie- 
tors of  the  village,  were  governed  by  the  general  rules  of  agricultural 
custom  and  not  by  Hindu  Law,  and  that  the  defendants  had  failed 
to  discharge  the  burden  which,  under  the  circumstances?,  lay  upon  them  of 
proving  that  the  adoptioa  of  a  wife's  brother's  son  was  valid  by  custom,  or 
that  the  collaterals  of  the  eighth  degree  were  not  entitled  to  contest  such 
au  adoption. 

Moti  Ram  v.  3ant  Ram  ('),  Khazin  Singh  v.  Relu  {^),  Natha  Singh  v. 
Mohan  Singh  (^),  Kartar  Singh  v.  Mathar  .Singh  (♦),  Girdhari  Lai  v. 
Dallu  Mai  (^),  and  Nur  Muhammad  v.  Alimullah  ("),  referi-ed  to. 

Further  appeal  from,  the  decree  of  0.  L.  Dtmdas,  Esquire,  Divisional 
Judge,  Lahore  Division,  dated  1  \th  December  1905. 

Sakh  Dial,  for  appellants.    - 

Tirath  Ram,  for  respondents. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  : — 

Clark,  C.  J. —This  was  a  suit  between  Brahmana  of  Dialpoi-j  22nd  March  1907. 
tahsil  Kasur,  Lahore  District,  to  set  aside  an  adoption  of  a  wife's 
brother's  son  by  a  sonless  proprietor. 

This  Brahman  family  settled  in  the  village  some  200  years 
ago  with  the  founder,  100  bighas  having  been  given  as  sankalp 
by  the  Jat  founder  to  the  common  ancestor  of  the  parties, 
Lakhmi  Das.  The  adopter,  Thakar  Das,  represents  half  the 
family  and  owns  some  50  bighas,  and  plaintiffs  are  some  of  the 
other  half  of  the  family,  and  own  their  share  of  the  other 
50  highas. 

(')  103  P.R.,  1902.  (*)  94  P.  R.,  1898. 

(»)     35P.fi.,  1906.  (5)    3P.fi.,  1901. 

(»)    93  P.  B.,  19U6.  (0)  75  P.  B.,  1892. 


450  CIVIL  JUDGMENTS— No.  94.  [  RucoRb 


Thakar  Das  was  in  the  eighth  degree  from  the  common 
anoeator,  coantiug  both  Thakar  Das  and  the  common  ancestor. 
The  land  ownod  by  Thakar  Das  was  certainly  ancestral  property 
with  reference  to  plaintiffs. 

The  first  question  for  decision  is  whether  the  parties  follow 
custom  or  Hindu  Law. 

Plaintiffs  put  forward  custom  and  defendants  Hinda  Law. 

Defendants  rely  upon  MoH  Bam  v.  Sant  Bam  {^),  a  case 

of  Brahmaas  of   Manhala,   said  to   be    only   a   few   miles    from 

Dialpur.     The    Brahmans   there   held   land,    but  were    not  full 

proprietors,     had     no    share    of    the   shamilat  and     depended 

;  largely  for  their   support   on   contributions    from   their  jajmanst 

and  had   not  settled  with  the  founders  ;  they  were  held  to  follow 

Hindu  Law. 

In  this  case  the  parties  cultivate  land,  and  plaintiffs  also 
keep  a  shop  and  receive  virt,  but  they  are  full  proprietors  in 
the  village  with  share  of  shamilat  and  were  settled  with 
the  founder.  They  were  also  parties  to  the  wajib-ul-arz  and 
agreed  to  the  same  conditions  as  the  Jats  as  to  the  alienation  of 
lands,  and  as  to  the  non-succession  of  daughters. 

The  adoption  is  really  the  appointment  of  an  heir  and 
similar  to  the  alienation  of  land,  and  I  hold  that  in  matters  of 
adoption  the  parties  follow  custom  and  not  Hindu  Law. 

The  next  question  is  i/vhetlier  plaintiffs  being  in  the  eighth 
degree  fzom  the  adopter  can  challenge  the  adoption.  Following 
Khazan  tSingh  v.  lielu  {^),  I  hold  that  it  was  for  defendants  to 
prove  that  they  cannot  challenge  the  alienation,  and  they  have 
failed  to  do  this. 

Naiha  Singh  v.  Mohan  Singh  (^)  is  quoted  against  this  view, 
but  that  judgment  was  based  on  the  special  facts  of  that  case 
and  does  not  go  counter  to  the  general  principle  laid  down  in 
Khazan  Singh's  case. 

The  next  question  then  is  whether  the  adoption  of  a  wife's 
brother's  son  is  invalid  by  custom  of  Jats  (and  consequently 
Brahmans)  of  this  village. 

Here  also  the  question  of  onus  has  been  argued  at  length. 

For  defendants  Kartar  Singh  v.  Mathar  Singh  { *)  is  relied 
upon.     This   was   a  case  of  Sikh    Khatris   of   Rawalpindi.     The 

(»)  103  P.  B.,  1902.  (»)  93  P.  B.,  1906. 

(*)     35  P.  B.,  1906,  (*)  94  P.  R.,  1898. 
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parties  did  not  belong  to  an  agricultural  community,  and  as 
according  to  the  personal  law  of  the  parties,  Hindu  Law,  the 
adoption  of  a  wife's  brother's  son  was  valid,  it  was  held  that  the 
onus  of  proving  its  invalidity  by  custom  lay  upon  the  challenger 
of  the  adoption.  Also  Girdhart  Lai  v.  Dalla  Mai  (^).  This 
was  a  case  of  Dhawan  Khatris  of  B'erozepore,  the  adopted  child 
was  a  wife's  sister's  son.  It  was  held  that  presumably  the 
parties  followed  custom,  but  not  the  custom  of  agricultural  tribes, 
and  that  this  custom  was  not  shown  to  differ  in  essential  particu- 
lars from  Hindu  Law  and  the  factum,  and  the  validity  of  the 
adoption  was  held  proved. 

This  case  is  distinguished  from  both  these  cases  by  the 
fact  that  the  Brahmans  in  this  case,  as  I  have  shown  above,  have 
closely  associated  themselves  with  the  Jat  proprietors  of  the 
village  in  which  they  live  and  in  some  matters  at  least  have 
adopted  their  customs. 

An  adoption  of  this  kind  is  so  unasual  and  so  at  variance 
with  the  agnatic  rule  of  inheritance  that  I  think  the  onus  of  prov- 
ing its  validity  lay  on  defendants  (vide  Nur  Muhammad  v. 
AUmullah  (*)  )  and  they  have  failed  to  discharge  it. 

I  therefore  accept  the  appeal  and  set  aside  the  orders  of 
both  Courts  and  decree  declaring  that  the  adoption  of  Atma  Ram 
by  Thakar  Das  is  null  and  void  as  against  plaintiffs'  reversionary 
rights  with  costs  throughout. 

Appeal  allowed. 

No.  95. 

Before  Mr.  Justice  Robertson  and  Mr.  Justice  Kensington. 
RAJ  SARUP,— (Plaintiff),— PETITIONE R, 

Versiis  J- Revision  Side. 

HARDAWART,— (Defendant),— RESPONDENT. 
Civil  Revision  No.  84  of  1905. 

Kudhi  kamini— Suit  for  the  recovery  of — Village  cess — Jurisdiction  of 
Civil  or  Revenue  Court — Punjab  Tenancy  Act,  1877,  Section  77  (3)  (/). 

Held,  that  hudhi  kamini  is  a  "  village  cess  "  within  the  meaning  of 
Section  77  (3)  (J)  of  the  Punjab  Tenancy  Act,  and  a  sait  therefore  for 
its  recovery  is  cognizable  by  the  Revenae  and  not  by  the  Civil  Courts. 

Fazal  V.  Samandar  Khan  (*),  Gowhra  v.  Ali  Qauhar  (*),  and  Shahya  v. 
Karm  Khan  (»)  followed. 


0)  8  P.  fi.,  1901.  (»)  49  P.  B.,  1891. 

(•>  75  P.  B.,  1892.  (*)  11  p.  B.,  1890,  Bev. 

(^\  95  P.  R  .  Ifl07    KTni. 
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Petition  for  revision  of  the   order   of  Lola  Ude   Ram,  Munsif, 
Uohtak,  dated  i9th  November  1904. 

Lakshmi  Narain,  for  petitioner. 

The  judgment  of  the  Court  was  delivered  by 

^^^  '  Kensington,  J. — In  the  case  a  suit  for   recovery   of   certain 

hudhi  kamini  duea  has  been  decided  by  a  Small  Cause 
Court.  The  question  before  us  is  whether  such  suit  would  lie  in 
a  Civil  or  a  Revenue  Court.  -> 

We  take  the  term  kudhi  kamini  to  mean  a  hearth  cess  and 
to  be  the  equivalent  of  the  door  cess  or  haqq-huha  of  districts 
in  the  Western  Punjab.  See  paragraph  94  of  Mr.  Douie's 
Settlement  Manual  for  the  Punjab. 

Following  the  decision  given  in  Fazal  v.  Samandar  Kjian  C) 
and  in  Gowhra  v.  Ali  Gauhar  {'*)  and  an  unpublished 
judgment  of  this  Court,  dated  8th  March  1905,  on  Civil  Reference 
No.  11  of  1904  (3),  we  hold  that  kudhi  kamini  is  a  village  cess 
within  the  meaning  of  Section  77  (3)  (j)  of  the  Punjab 
Tenancy  Act,  and  that  a  suit  for  recovery  of  the  dues  is 
excluded   from    the  jurisdiction    of  the  Civil  Courts. 

We  are  unable  to  rectify  the  error  by  registering  the  decree 
of  tho  Lower  Court  as  a  Revenue  Court  decree  under  Soction  100 
of  the  Tenancy  Act,  as  the  suit  has  been  dealt  with  by  an  oflScer 
exercising  Small  Cause  Court  powers.  We  must,  therefore 
accept  the  application  for  revision,  set  aside  the  proceedings  of 
the  Lower  Court  on  the  ground  that  the  Court  had  no  jurisdiction 
and  direct  that  tho  plaint  be  returned  to  the  plaintiff  for 
presentation  in  the  Revenue  Court  of  an  Assistant  Collector  of 
the  1st  grade. 

No  order  as  to  costs  in  this  Court.  Tho  plaintiff-g-petitionersl 
are  responsible  for  their  own  mistake  ani  tho  defendantf 
respondent  has  incurred  none. 


(>)  49  P.  B.,  1891.  (")  11  P.  R.,  1890,  Rev. 

(»")  Published  as  note  to  this  case, 
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Note.—The    following   ig    the    nnptiblisherl   case   referrecl   to    in    the 
,above  jiulgtnenfc. 

Before  Mr.  Justice  Robertson  and  Mr.  Jiistice  Kensington. 
SHAHYA  AND  OTHERS,-(Dependants),-APPELLANTS, 

Versus 
KARM  KHAN  AND  OTHERS,-(Platntipfs),— RESPON- 
DENTS. 
Civil  Reference  No.  11  of  1904. 
Gase  referred  hy  Major  C.  P.  Egerton,  Deputy  Commissioner, 

Ttawalpindi. 
Nanak  Chand,  for  appellants. 
The  judgment  of  the  Chief  Court  was  delivered  by 

Kensington,  J, — The  term  haq  bnha,  which  forms  the  Rnbject  Sth  March  1905. 
matter  of  the  suit  before  ns,  is  explained  in  paraj^rnph  14.S  of  the 
Rawalpirdi  Final  Settlement  Report  of  1887. 

It  has  been  held  both  by  this  Conrt  (Fazal  v.  Samandar 
Khan  (^)),  and  by  the  Financial  Commis«iioner  (Goivhra  v.  AU 
Ganhar  (^)),  that  customary  dues  of  this  nature,  levied  by  the 
proprietary  body  of  a  village  from  non-proprietary  residents 
fall  within  the  definition  of  village  cess  contained  in  clause  (12) 
of  Section  4  of  the  Tenancy  Act.  Suits  for  recovery  of  these 
dues  are  therefore  cognizfible  by  the  Revenue  Courts  under 
Section  77  (3)  (j)  of  the  Act. 

It  follows  that  under  the  ruling  in  Bahadur  Khan  v. 
Sardar  (*),  with  which  we  agree,  the  present  suit  has  been 
correctly  instituted  in  a  Revenue  Court,  though  brought  for  a 
declaration  in  regard  to  the  dues  under  Section  45  of  the  Land 
Revenue  Act.  We  do  not  think  that  there  is  any  serious  conflict 
between  the  ruling  last  quoted  and  that  contained  in  Baja  Nur 
Khan  v.  Mussammat  Varah  Khatuti  (*),  which  dealt  with  a 
different  matter  and  was  strictly  confined  to  tha  case  then  before 
the  Court.  It  does  not  follow  that  because  a  Civil  Court 
can  entertain  a  declaratory  suit  in  regard  to  title  as  entered 
in  the  record  of  rights,  it  will,  therefore,  have  jurisdiction 
in  declaratory  suits  of  a  different  nature,  coveting  matters 
specifically  referred  to  in  Section  77  of  the  Tenancy   Act. 

Our  reply  to  the  reference  is  that  the  Revenue  Courts  in 
this  case  have  jurisdiction  and  that  the  appeal  should  be  heard 
by  the  Collector.     We  make  no  order  as  to  costs. 


(»)  49  P.  B.,  1891.  (»)  89  P.  R.,  1895. 
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No.  96. 

Before  Mr.  Justice  Rattigan  and  Mr.  Justice  Chitty. 

FAIZ  BAKHSH  AND  OTHERS,- (Plaintiffs),- APPEL- 
,  LANTS, 

Appeilatb  Side.    <  Versus 

[  JAHAN  SHAH  AND  OTHERS,-  (Defendants),— RES- 

PONDENTS. 

Civil  Appeal  No.  1094  of  1905. 

Custom- Alienation— Qijt  by  a  childless  proprietor  of  his  entire  ettate  to 
two  of  his  grand-nephews  in  presence  of  other  nephews  and  grand-nephews - 
Mair  Rajputs  of  Chahwal  tahsil  of  the  Jhelum  District. 

Found  that  amongst  Mair  Rajputs  of  the  Chakwal  tahsil  of  the  Jhelnra 
District,  a  gift  by  a  childless  proprietor  of  his  entire  estate  in  favour  of  two 
of  his  grand-nephews  in  the  presence  of  other  nephews  and  grand-nephews 
18  valid  hy  custom. 

Further  appeal  from  the  decree  of  Captain  B.  0.  Boe,  Divisional 
Judge,  Jhelum  Division,  dated  lUh  August  1905. 

Ganpat  Rai,  for  appellants.  " 

Nanak  Chand,  for  respondents. 

The  judgment  of  the  Conrt  was  delivered  by 

29^A  May  1906.  Rattigan,  J. — The  parties  are  Mair  Rajputs  of  the    Ohakwal 

tahsil,  Jhelum  District,  and  the  question   involved   is    whether  a 
childless  proprietor  is  competent  to  transfer  by  gift  the    whole  of 
his  estate  in  favour  of  two  of  his  grand-nephews   in  the  presence 
of  other  nephews  and  grandnephews  ?     The  case   reported  as 
Niaz  All  V.  Ahmad  Bin  (0  is  directly  in  point,  aud  it  was    there 
held  (after  a  remand  for  full  inquiry)  that  a  gift  by  will  in  favour 
of  one  nephew  was  valid  by  the  custom  of  Mair    Rajputs  of  this 
very  tahsil.     We  see  no  reason  to  doubt  the   correctness   of   this 
decision  which  was  referred  to    with   approval   in    Sher  Jang  v. 
Ghulam-Mohi-ud-din('),find  upon  its  authority  (reading  it  with  the 
ruling  of  the  Full  Bench  in  Mussammat  Bano  v.  Fateh  Khan  (^)), 
we  hold  that  the  gift  to  Jahan  Shah  and   Karm  Shah    was   valid 
and  the  plaintiffs*   suit   was,   therefore,  rightly   dismissed.     Mr. 
Ganpat  Rai  urged  that  an  opportunity  should  be    given    to 
plaintiffs  to  produce  further  evidence  in  support  of  their  case,  bat 
we  do  not  think  that  any  good  and  sufiScient  reason  has  been  given 
for   further  protracting    this   litigation.     The  parties  had  ample 

(»)  109  P.  B.,  1882.  (•)  22  P.  B.,  1904. 

(»)48P.JJ.,  1903,  J".  B. 
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opportunity  of  producing  evidence  in  connection  with  the  third 
issue,  and  if  plaintiffs'  evidence  upon  the  question  of  custom  is 
weak,  its  weakness  is  presumably  due  to  the  fact  that  custom  is 
against  them.  That  this  presumption  is  justiB able  is  apparent 
not  only  from  the  finding  in  maz  Ali  v.  Ahmad  Bin  (i),  but 
also  from  the  fact  that  5  out  of  8  reversioners  have  not  ioiued 
plaintiffs  in  this  suit. 

We  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No.  97- 

Before   Mr.    JiLstice     Chatterji,    C  I.  E.,    and  Mr.  Justice 

Johnstone. 
JIWANI,— (Plaintiff),— PETITIONER, 

Verstis  ^Revision  J^ide. 

BHAGEL  SINGH,— (Defendant),—  RESPONDENT. 

Civil  Revision  No.  2183  of  1904. 

Revision— Dismissal  oj  amplication  jor  default—  Pouer  of  Court  to  restore 
!,uch  apTplication — Sufficient  cause — Civil  Procedure  Code,  1882,  Sections  103, 
U17. 

Held,  that  Section  103  of  the  Code  of  Civil  Procedure  applies  by  virtue 
of  the  provisions  of  Section  647  to  an  application  for  revision  dismissed  for 
the  default  of  the  petitioner,  and  that  the  non-appearance  of  the  counsel 
oil  behalf  of  a  parda-nashin  lady  owing  to  an  unusual  combination  of 
circumstances  is  a  sufficient  cause  for  setting  aside  the  default. 

Court  of  Wards  v.  Fatteh  Singh  ( ^)  dissented  from. 

Vmar  Din  v.  Ala  BaTchsh  (*),  Coates  v.  Kashi  Bam  \,^),  Keshori  Mohan 
cth  V,  Gul  Muhammad  Shah    (*),  and  Rwra  Maly,    Kuria  (';    referred  to 
and  distinguished. 

Application  for  re-admission  of  the  application  for  revision  dismissed 
in  default  by  the  Chief  Court  on  Ibth  May  1906. 

Ishwar  Das,  for  petitioner. 

Dhanpat  Rai,  for  respondent. 


I 


The  judgment  of  the  Court   so   far   as   is   material   for  the 
purposes  of  this  report  was  delivered  by 


Johnstone,  J.— On     15th   May    1906    a    Judge    of    this    2nd  April  1907. 
urt   dismissed   this  revision   petition  for    default.     On    12th 

C)  109  P.  R.,  1882.  (*)  76  P.  R.,  1903. 

(»)  75  P.  R.,  1881.  (»,)  I.  L.  R.,  XV  Calc,  177. 
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June  the  petitioner  applied  for  restoration  of  the  petition  to 
the  file  and,  in  the  alternative,  for  admission  of  the  af)pIication 
as  a  fresh  lovision  petition.  This  application  has  been  rcfened  to 
a  Division  Bench,  and  we  have  heard  arguments. 

The  first  question  is  whether  an  application  for  restoration 
can  be  entertained  at  all,  and  in  connection  therewith  we  have 
been  referred  to  the  following  authoiities  :  Gou7t  of  Wards  v. 
Fatteh  Singh  (J-) ,  UmarDtnv.  Ala  Bakhsh  (^),  Goates  v.Kashi 
Bam  (*),  Keshori  Mohan  Seth  v.  Gul  Mohamed  Shaha  (*)  and 
Kura  Mai  v.  Kuria  (*)  We  have  al«o  read  Section 
i02,  Section  556,  and  Section  647  of  the  Civil  Procedure  Code. 

Mr.  Dhanpat  Rai  relies  mainly  on  the  Punjab  rulings  in 
Court  of  Wards  v.  Fatteh  Singh  (•)  ai)d  JJmar  Bin  v. 
Ala  Bakhsh  C^).  The  first  is  in  terms  directly  in 
favour  ;  but  the  decision  on  the  point  there  is  stati 
in  a  single  sentence  without  discussioii,  and  the  Bench  allowtu 
the  petition  to  be  taken  as  a  second  petition  ou  the  mei  its.  At 
that  time  the  stamp  on  a  revision  petition  and  the  stamp  on  an 
application  for  restoration  to  file  were  the  same,  and  therefore 
the  question  was  one  of  little  practical  importance,  and  so  wo 
see  that  the  ruling  is  by  no  means  a  valuable  authority.  In  Uniiir 
Din's  case  the  immediate  point  for  decision  was  different  and  the 
case  of  Court  of  Wards  was  merely  incidentally  cited  with 
approval,  again  without  any  formal  discussion  of  the  point  now 
before  us  and  without  any  formal  reiteration  of  the  dictum  upon 
which  Mr.  Dhanpat  JRai  relies. 

Th  ruling  Bura  Mai  \.  Kuria  dealt  -with  a,  matter  of  exe- 
cution. An  objection  petition  under  Section  278,  Civil  Procedure 
Code,  bad  been  dismissed  for  default,  and  it  was  held  that 
no  petition  for  its  restoration  to  the  file  was  admissible,  Section 
647,  Civil  Procedure  Code,  being  taken  as  not  extending  ; 
execution  proceedings.  We  do  not  think  this  any  guide  Iicre, 
In  connection  with  execution  of  decrees,  the  code  contains  a 
long  and  elaborate  chapter  of  procedure,  and  it  may  bo  right  to 
say  that  all  possibilities  in  connection  with  execution  can  be 
found  there. 

We  do  not  think  that  the  Punjab  ruling  in  Goates  v.  KasM 
Bam  or  the  Calcutta  ruling  in  Keshori  Mohan  Seth  help  respou- 
deut  much.  In  the  latter  the  learned  Bench  decided  the  matter 
of  transfer  of  execution  proceedings   from   one   Court   to   another 

(»)  V5P.  E.,  1881.  («)  76  P.  E.,  1903 

C»>   54  P.  B.,  1901,  F.  B.  (*)  I.  L.  R.,  XV  Gale,  177. 

(s)  62  P.  B,,  1894. 
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as  a  pare  matter  of  Bengal  practice  and  not  as  a  matter  of 
lato.  Clearly  the  dictum  there  is  no  guide  to  ns  here.  In  the 
Punjab  ruling  it  was  laid  down  that  in  execution  proceedings  an 
applicant  cannot  avail  himself  of  Section  103,  Civil  Procedure 
Code,  and  thereby  get  an  objection  restored  which  has  been 
dismissed  for  default :  that  in  absence  of  prosecution  of  an  objec- 
tion to  attachment,  the  Court  should  dismiss  in  default,  that^if  an 
objection  has  been  disposed  of  on  the  merits,  a  fresh  objection 
by  the  same  objector  cannot  he  entertained,  the  objector's  remedy 
being,  if  any  exists,  by  way  of  review  ;  and  that  this  Court  will 
not  interfere  on  the  revision  side  if  a  convenient  remedy  other 
than  revision  exists. 

Our  view  is  ftiat,  though  Section  647,  Civil  Procedure  Code, 
may  not  extend  to  execution  proceedings,  there  is  no  clear  author- 
ity that  it  does  not  extend  to  revision  proceedings.  The  dictum 
in  Court  of  Wards  v.  Fatteh  Singh  is  probably  unsound,  and  is, 
as  we  have  shewn,  of  little  value  as  an  authority.  Taking 
the  words  of  Section  647  *  in  their  plain  meaning,  we  are  unable 
to  see  why  they   should  not   apply   to  revision  proceedings. 

But  apart  from  this  there  is  another  way  of  looking 
at  the  matter,  even  if  Section  647  be  ignored.  Under  Section  621, 
Civil  Procedure  Code,  this  Court  in  revising  can  pass  virtually 
any  order  it  thinks  fit,  and  it  can  certainly  (and  probably  should, 
see  Goates  v.  Kaslii  Rum  quoted  above)  dismiss  for  default 
in  the  case  of  failure  to  prosecute.  The  powers,  then,  in  such  cases, 
are  something  like  the  powers  of  an  Appellate  Court — less  than 
those  powers  in  that  some  matters  that  can  be  taken  up  in  appeal 
cannot  be  taken  up  in  revision,  but  quite  equal  to  these  powers 
in  dealing  with  the  case  within  the  sometimes  restricted  limits. 
Among  other  things,  as  we  have  already  stated,  the  revising 
Court  can  dismiss  for  default,  though  this  is  not  plainlv  stated 
in  any  Section  ;  and  in  our  opinion  the  power  ]to  dismiss  for 
default,  in  proceedings  which  in  their  nature  so  much  approxi- 
mate to  appellate  proceedings,  naturally  connotes  the  powerjjto 
restore  after  default,  when  the  default  is  satisfactorily  explained. 
If  a  petitioner  has  been  prevented,  by  some  cause  beyond  hia 
control,  from  prosecuting  a  revision  petition  under  the  Punjab 
Courts  Act,  he  is  in  no  way  to  blame.  It  is  usually  no  use  to  him 
that  the  law  allows  him  to  present  a  fresh  revision  petition,  for 
the  time-bar  comes  in.  Even  if  no  time-bar  supervenes,  he 
has  to  pay  another  ad  valorem  duty,  though  he  has  been  in  no 
way  to  blame,  and  we  cannot  think  that  the  Lagislature  intend- 
ed in  these  ways  to  penalise  innocent  defaults. 


*  Section  647,  Civil 
Procedure  Code. 
The  procedure 
herein  pi-escribed 
shall  be  followed  as 
far  as  it  can  be  made 
applicable  in  all  pro- 
ceedings in  any  Court 
of  Civil  jurisdiction 
other  than  suits  and 
appeals. 

Explanation. 
This  section  does 
riot  apply  to  applica- 
tions for  the  execu- 
tion of  decrees, 
which  are  proceed- 
inea  in  suits , 
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In  our  opinion,  then,  a  petition  for  restoration  is  competent, 
and  wo  admit  the  petition  now  before  us  and  overrule  the  res- 
pondent's objection. 

The  next  question  is  whether   there    was   in   fact   sufficient 
cause  for  the  default.     Here   tlie    important  facts   are  that,  ibfr.- 
petitioucr  is  a  ladj,  who,  according  to  the  customs  of  the  couatrj^ 
can  hajdly  be  expected   to  appear  in  person  in  Court,    and   that 
she  engaged  two  counsel  to  represent  her.     Owing    to  an  unusual 
combination  of  circumstances  neither  could  appear,  and  we  think 
it  would  be  harsh  and  pedantic  to  rule  that  the  default   cannot  be 
condoned  in  the  case  of  a  lady,  who    rather  went  out  of  her  way 
to  ensure  an  appearance  being   put   in  for  her.     We   hold  that 
there  was    sufficient  excuse  for  default    ancT  we   restore  the 
revision  petition. 

Wofc.—The  rest  of  the  judgment  is  not  material  to  the  report. 

Full  Bench. 

No.  98. 

Before    Sir    William  Clarh,   Kt.,   Chief  Judge,   Mr.  Justice 
Ohatterji,  and  Mr.  Justice  Rohertson. 
ABDULLA,— (Plaintiff),— APPELLANT, 
Appellate  Sde,   \  Versus 

ALLAH  DAD  AND  OTHERS,-(Defendants),— RESPONDENTS. 
Civil  Appeal  No.  1131  of  1904. 
Custom— Alienation — Alienation  of  occupancy  rights — Right  of  reversioner 
to  restrain  such  alienation— Burden  of  proof — Punjab   Tenancy   ^c(,  1887, 
Section  59. 

Held,  by  the  Full  Bench  that,  where,  in  a  suit  by  a  collateral  of  bd 
occupancy  tenant  to  obtain  a  declaration  that  a  certain  alienation  by  an 
occupancy  tenant  of  his  occupancy  rights  would  not  bind  his  reversionary 
interests,  it  is  proved,  that  the  plaintiff  was  entitled  to  succeed  to  occupancy 
rights  on  the  death  of  the  alienor  and  that  had  the  subject  matter  in  question 
been  a  proprietary  right  instead  of  a  right  of  occupancy  he  could  have  main- 
tained  the  suit,  the  omis  of  proving  a  special  custom  that  the  plaintiff  was 
not  competent  to  maintain  his  suit  will  lie  on  the  person  asserting  the 
existence  of  such  a  custom . 

Karam  Din  v.SharafDin  (i),  Faiz  Bahsh  v.  Ditta  (*),  and  Eari  Chand  v. 
Dhera  (^),  referred  to. 

Further   appeal  from    the  decree   of  W.  Chevis,  Esquire,  Divisional 
Judge,  Eawalpinii  Division,  dated  2drd  March  1904. 
Roshan  Lai,  for  appellant. 
Bodh  Raj,  for  respondents.  ^ 

n)  89  p.  R.,  l«9S,  F.  B.  (»>  113  P.  R-,  1901. 

(3)  13,P.  B.,  1904. 
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This  was  a  reference  to  a  Full  Bench  made  by  Rattigan 
and  Lai  Chand,  J  J.,  to  determine,  whether  in  a  suit  brought  by  a 
collateral  of  an  occupancy  tenant  for  obtaicing  a  declaration 
that  an  alienation  of  occupancy  rights  by  the  occupancy  tenant 
would  not  bind  his  reversionary  interests,  the  07ius  is  on  .plaintiff 
to  prove  that  by  custom  ho  is  competent  to  contest  such  aliena- 
tion or  whether  it  is  for  the  defence  to  prove  that  by  custom  the 

plaintiff  has  no  such  right. 

« 
At  the    first  hearing   the  point  of  law  involved  was  referred 
to  a  Division  Bench  by   the  following  order  of  the  learned  Judge 
in  Chambers  :— 

Lal  Chand,  J. — The  Divisional  Judge  has  held  in  this  case  1st  May  1906. 
relying  on  Faiz  BahJish  v.  Bitta  (*),  that  the  onus  lay  on  plaintiff 
to  prove  that  by  custom  he  is  entitled  to  question  the  validity  of 
the  alienation  of  occupancy  rights  made  by  his  father.  At 
contrary  view  was  taken  in  Hari  Chand  v.  Bhcra  (2),  but  withou 
any  reference  to  Faiz  Bahhsh  v.  Dttta  (i),  orto  the  reasoning 
adopted  in  that  judgment.  I  therefore  refer  this  case  to  a 
Division  Bench  with  a  view  to  further  reference  to  Full  Bench 
if  under  the  circumstances  it  be  considered  necessary  and 
desirable. 

An  early  date  should  be  given. 

The  order  of  the  Division  Bench  (Rattigan  and  Lal 
Chand,  JJ.)  referring  the  question  of  law  to  a  Full  Bench  was 
as  follows  : — 

Rattigan,  J. — The  question  in  this  case  is    whether  the  onus     7^^  J^^ly  iqqq 
was  on  plaintiff  to  prove  that    he  had   by   custom   the   right   to 
contest    the  alienation  of  occupancy  rights  made  by  his  father,  or 
whether  it  was  on  defendants  to  prove  that   by   custom   plaintiff 
had  no  such  right. 

The  decisions  of  this  Court  upon  the  point  are  conflicting, 
(see  Faiz  BahJish  v.  Bitta  (')  and  Hari  Chand  v.  Dhera  (2)  and 
we  accordingly  refer  the  question  to  a  Full  Bench  for  determi- 
nation. 

The  judgment   of  the  learned  Judges   constituting  the  Full 
Bench   was  delivered  by 

Robertson,  J. — This  case   has  been  referred   to  a  Full  Bench  29th   Novr.  1906. 
in  consequence   of  sn  apparent    conflict  between  the  decisions  in 
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Fatz  BaJchsh  and  others  v.  Ditta  and  others  (i),  and  in  Hart 
Chand  and  others  v.  Dhera  and  others  («).  There  is,  however,  it 
appears  to  us,  no  substantial  disagreement.  It  was  laid  down  in 
Karam  Bin  v.  Sharaf  Din  (^),  that  in  considering  whether 
collaterals  had  the  right  to  restrain  an  alienation  of  an  occupancy 
right,  evidence  that  such  a  restriction  could  be  applied  were  the 
subject  matter  a  propjietary  right  instead  of  a  right  of  occupancy 
would  be  relevant. 

In  Faiz  Bakhsh's  case  it  was  pointed  out  that  occupancy 
rights  are  acquired  in  such  a  multitude  of  difEerent  ways,  and 
arc  enjoyed  by  such  a  variety  of  classes  that  it  could  not  be 
said  correctly  ah  initio  that  the  collaterals  of  an  occupancy  right- 
holder  must  be  presumed  to  have  a  right  to  restrain  an  aliena- 
tion of  such  a  holding. 

In  Hari  Chand's  case  it  was  laid  down  as  follows  :— 

"  In  our  opinion,  therefore,  if  plaintifFs  have  shown  that  by 
"  the  custom  the  parties  follow,  proprietary  rights  cannot  be 
"gifted,  the  omis  lies  on  defendants  to  show  that  by  custom 
"  occupancy  rights  can  be  gifted.  " 

Briefly  the  conclusions  which  we  draw  from  Karam  Din  v. 
Sharaf  Din  (^),  Faiz  Bakhshy.  Ditta  (i),  and  Bari  Chand  v. 
DJiera  (*),  are  : — 

When  a  collateral  seeks  to  restrain  an  alienation  of  any 
occupancy  right  by  an  occupancy  tenant,  proof  that  such  a 
power  of  restriction  exists  in  respect  of  proprietary  rights  would 
be  relevant. 

When  such  a  suit  is  brought,  the  initial  onus  lies  on  the 
plaintiff,  but  when  he  has  proved  first,  that  he  is  entitled  to 
succeed  to  occupancy  right  on  the  death  of  the  occupancy  tenant ; 
and,  second  that  had  the  subject  matter  in  question  been  a 
proprietary  right  instead  of  a  right  of  occupancy  he  could 
Lave  maintained  the  suit,  the  oniis  will  be  shifted  and  it  will 
be  upon  the  person,  who  asserts  that  no  such  custom  obtains 
as   to   occupancy  rights  to   prove  that  contention. 

With  these  remarks,  we  remand  the  appeal  for  decision  by 
the  Division  Bench. 


(>)  115  P.  R.,  1901.  (»)  12  P.  R.,  1904. 

(S)89P.  iJ.,  1898,  P.  B. 
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No.  99. 

Before  Mr.  Justice  Robertson   and  Mr.  Justice  Chevis. 
RADHO,—  (Plaintiff),— APPELLANT, 

^^^sus  ^Appellate  Side, 

HARNAMAN,— (Defendant),— RESPONDENT. 

Civil  Appeal  No.  1096  of  1906. 

Custom— Inheritance— Aroras  of  Amritsnr  City — Sv^cession  of  brother 
in  preference  to  a  daughter — Hindu  Lmo— Burden  of  proof. 

Held,  that  the  defendant  upon  whom  the  onus  lay  had  failed  to  estab- 
lish that  in  matters  of  succession  the  Aroras  of  Amritsar  city  were 
governed  by  custom  and  not  by  Hindu  Law,  or  that  collaterals  were  entitled 
to  succeed  to  the  exclusion  of  a  daughter. 

Lacho  Bai  v.  Asa  Nar.d  (0,  Molcanda  v.  Batli  Singh  (-"),  Pitamhar  v. 
Ganesha  B2m  C"),  Nihal  Chand  y.  Premi  Bai  {*),  Anant  Ram  v.  Huhman 
Mai  (^)  referred  to. 

The  burden  of  proof  that  high  caste  Hindus,  residents  of  cities  like 
Amritsar,  follow  a  particular  custom  in  derogation  of  their  personal  law  lie 
heavily  on  the  person  making  such  an  allegation. 

Rama  Nand  v.  Surgiani  (°),  Maharaj  Narain  v.  Banoji  {''),  Daya  Ram 
V.  Sohel  Singh  (*),  ChandiTca  BaMsh  v.  M^ma  Kunwar  (*),  Muhammad 
Husain  v.  Sultan  Ali  (*"),  and  Har  Narain  v.  Deoki  (^')  cited. 

Further  appeal  from  the  decree  of  A.  E.  Hurry,  Esquire,  Divisional 
Judge,  Amritsar  Division,  dated  bth  April  1906. 

Turner,  for  appellant. 

Roshan  Lai,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

RoBERTSONi  J. — The  parties  to  this  suit   are    Aroras  of    the 
Amritsar  City.     The  plaintiff  is  the  daughter  of  one  Nathu  Mai,  ^ 

Arora,  and  claims  to  succeed  to  his  property  after  the  death  of 
his  widow.  The  defendant  is  a  half  brother  of  Nathu  Mai,  who 
is  in  possession  of  Nathu  Mai's  property.  It  is  a  curious  fact 
that  Nathu  Mai  also  had  two  brothers  of  the  full  blood,  and  two 
brothers  of  the  half  blood,  but  only  one,  Harnaman,  of  the  half 
brothers  is  a  party  to  this  suit.  The  position  of  the  two  full 
brothers  and  the  remaining  half  brother  Sant  Ram  has  been  in 
no  way  explained. 


k 


^2  ^f  -  i-  ^■'  ^^^2.        (a)  /.  L.  R.,  XVI  All.,  221. 
(*)  SoP.i?.,  1884.         (7)34  P.  R.,  1907. 
0148  P.  R,  1890.        («)  110  p.  ij.  1906. 
(0  148  P.  R.,  1890,  Note.  («)  I.  L.  R    XXIV  aH,  273. 

(')  62  P.  R.,  1902.        (10)  24,  p.  B.,  1893. 
(^')54P.  iJ.,  1903. 
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The  Aroras  claim  to  be,  and  are  admittedly,  high  caste 
Hindus.  Probably  it  would  be  a  safe  descripfcioa  to  say  that 
they  are  high  caste  without  being  very  high  caste.  Bat  it  is 
fully  admitted,  nay,  claimed  by  both  parties  that  the  Aroras  are 
governed  by  Hindu  Law.  Such  being  the  case  it  is  quite  clear 
that  if  no  evidence  were  offered  by  either  party,  the  claim  must 
be  decreed  at  once,  as  under  Hindu  Law  the  family  not  being 
joint  a  daughter  excludes  her  father's  brother.  The  defendants, 
however,  set  up  a  custom  in  entire  opposition  to  Hindu  Law  and 
alleged  the  existence  of  a  custom  among  the  Arora?  of  the 
Amritsar  City  whereby  daughters  are  excluded  from  succession. 
Now  it  is  quite  clear  that  the  onus  of  proving  the  existence  of 
this  custom  lay  heavily  on  the  person  or  the  defendant  who 
asserts  its  existence  (^Bama  Nandy.  Surgiani  (^),  Maharaj  Narain 
V.  Banq;V  (*),  at  page  147)  and  what  we  have  to  see  is  simply 
whether  or  not  the  custom  set  up  has  been  proved  to  obtain 
among  the  Aroras,  high  caste  Hindus,  in  an  ancient  city  like 
Amritsar,  in  direct  contravention  of  the  personal  law  of  the 
parties. 

It  has  been  sought  to  establish  the  custom  by  reference  to 
published  rulings  of  this  Court  referring  to  Aroras  of  other 
parts  of  country,  and  by  oral  evidence. 

It  cannot  be  accepted  as  an  axiom  that  the  Aroras  of  Amrit- 
sar are  bound  by  custom  found  to  obtain  in  other  parts  of  the 
country,  but  rulings  of  this  Court  on  the  question  of  the  custom 
obtaining  among  Aroras  in  other  parts  may  be  usefully  examined 
and  may  in  some  cases  be  relevant.  We  will  first  consider 
the  rulings  before  proceeding  to  deal  with  the  oral  evidence. 

The  first  case  quoted  is  that   of  Mussammat   Lacho   Bai  and 
others  v.  Asa  Nand  and  others  (^).     This  was   a  suit   by     certain 
collaterals,   Aroras    of   Multan,   to  contest  an  alienation   by  a 
widow.     One  of  the  contentions   was   that  the    plaintiff  had   no 
locus  standi  in  presence  of  a  daughter    and  daughter's  son.     The 
case  does  not  help  us  at  all,  both  sides   alleged  that     they   were 
governed  by  custom  and  no  mention   was  made  of   Hindu  Law, 
and  all  that  was  decided  was  that  the  position  of  the   plaintiff 
justified  them  in  maintaining  a   declaratory   suit.     The   Judges 
were    careful  to  say  :     "  It    seems  enough   to  decide  that   the 
"  plaintiff  is  not  proved  not  to  be  the  next   reversioner,   without 
"  attempting  to   decide  finally  whether  daughters'  sons   are   by 
"  custom  excluded  from  the  succession."    They    were  also   care- 
er) L  L.  B.,  XVI  All.,  221.  (2)  34  P.  R.,  1907. 
(*)  144  P.  B.,  1882. 
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fnl  to  point  out  that  the  presence  of  a  daughter,  who  takes  only 
on  a  life  tennre,  even  if  entitled  to  succeed,  would  hare  been  no 
bar  to  the  plaintiff's  suit  (see  pages  425,  426).  The  next  case 
is  that  of  MoJcanda  v.  Balli  Singh  (')•  Tn  that  case  the  parties 
were  Aroras  living  in  Amritsar,  bat  stated  to  be  of  Multan 
origin.  This  case  also  is  of  little  use  to  us.  The  parties  repre- 
sented themselves  as  being  bonnd  by  the  custom  of  the  Multan 
Aroras.  Neither  side  appear  to  have  alleged  that  they  were 
bound  by  Hindu  Law,  and  the  onus  of  proving  that  a  daughter's 
son  could  succeed  was  thrown  on  the  daughter's  son,  it  being 
accepted  that  there  was  a  general  custom  to  the  contrary.  This 
judgment  therefore  is  of  little  assistance  to  us.  We  next  come 
to  the  case  of  Pitamhar  and  Mussammat  Ganeshi  Bai  v.  Ganesha 
Ram  (•).  The  parties  to  that  suit  were  Aroras  of  the  Dera 
Ismail  Khan  District.  In  that  case  it  was  held  that  by  custom 
nephews  excluded  daughters  from  inheritance.  Hindu  Law  was 
left  on  one  side,  and  the  effect  cf  Lacho  Bai  y.AsaNand  (^), 
was  somewhat  misquoted.  But  attached  to  that  ruling  at  page 
477  of  the  Punjab  Record  of  1890,  is  an  exceedingly  careful  and 
,weU  reasoned  Judgment  No,  1422  of  1887  (Nihal  Chand  v. 
Premi  Bai  (*),  in  which  it  was  held  that  there  being  no  custom 
proved  to  the  exclusion  of  daughters,  daughters  were  entitled  to 
succeed,  a  method  of  viewing  the  question  which  we  venture 
to  consider  the  correct  one.  In  Anant  Ram  v.  Huhman  Mai  (^), 
this  principle  was  followed.  The  parties  to  that  case  were 
Aroras  of  Kasnr  town,  and  the  onus  of  proving  that  brothers 
excluded  daughters  was  correctly  thrown  upon  the  plaintiffs,  the 
brothers,  who  asserted  it.  No  doubt  the  case  of  Sihal  Chnnd  v. 
Premi  Bai  (*)  just  alluded  to  was  misunderstood  to  be  in  favoar 
of  the  alleged  custom  whereas  it  is  in  fact  against  it,  but  the 
Goal  result  was  that  a  Division  Bench  found  that  among  Aroras 
of  Kasur  daughters  are  excluded  from  succession  by  nephews. 
This  case  is  of  value  to  the  defendants,  no  doubt,  as  Kasnr  is  in  ^ 
the  next  district  to  Amritsar.  It  of  course  proceeded  upon  the 
evidence  adduced  in  that  case  and  there  appear  to  have  been  six 
instances  quoted  in  support  of  the  custom  set  up. 

It  will  be  seen  that  of  two  decisions  in  which  the  investiwi- 
tion  was  approached  in  the  manner  which  it  should  be  according 
to  the  principles  of  Daya  Bam  v.  Sohel  Singh   {°),  Nihal  Ohand 
v.  Premi  Bai  (*),  was  in  favour  of  the  succession  of   daughters, 
the  other  Anant  Ram  v.  Eukman  Mai  (^ ),  was  against  their  claim. 


(1)  85  P.  R.,  1884.  (♦)  148  P.  B.,  1890,  Note. 

C')  U8  P.  iJ.,  1890.        (•)  62  P.  R.,  1902. 

(*)  144  P.  R.,  1882.        (8)  110  P.  R.,  1906,  F.  B 
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The  other  rolings  are  of  much  less  valae,  as  it  was 
either  assumed  that  custom  of  some  kind  must  obtain,  or,  as  in 
Lacho  Bat  y.  Asa  Nand  (*),  this  point  was  not  really  decided. 
On  the  other  hand  Mr.  Turner  quoted  Mulo  v.  Phulo  Mtssar  ('), 
Ami  Chand  v.  Ohasita  Mai  (*),  and  Lakhmi  Das  v.  Ktshen 
Chand  (*),  out  of  numerous  rulings  referring  to  high  caste 
Hindus  to  show  that  among  sach  high  caste  Hindus  of  cities 
daughters  succeed  in  preference  to  collaterals,  as  of  course  they 
would  among  any  really  high  caste  Hindus  under  Hindu  Law. 
Both  parties  to  this  suit  are  Aroras  and  claim  to  be  high  caste 
Hindus  under  Hindu  Law  in  general^  otherwise  it  might  possibly 
be  said  that  they  are  not  really  of  sufSciently  high  casie  to  follow 
Hindu  Law  in  the  matter  of  daughters'  succession.  We  now 
come  to  the  direct  evidence  put  foiward  by  the  defendant 
in  support  of  the  custom  put  forward  by  him.  He  has  produced 
a  number  of  Arora  witnesses  to  say  that  among  Aroras  of 
Amritsar  collaterals  exclude  daughters,  but  many  of  these  say 
also  that  in  matters  of  inheritance  the  Aroras  are  bound  by 
Hindu  Law  of  inheritance.  Of  all  the  instances  given  by  thera 
only  three  at  most  are  in  favour  of  daughters'  exclusion  by 
collaterals.  In  all  the  other  cases  there  were  members  of  «  joirf 
Hindu  family  who  took  by  survivorship. 

We  will  proceed  to  exiiraine  these  three  instances. 

In  the  case  cited  by  Jaswant  Singh,  D.  W.  10,  a  daughter 
does  appear  to  have  been  excluded  from  succession  by  collaterals. 

In  a  case  quoted  by  Hazara  Singh,  a  little  girl  aged  10  only 
was  excluded  by  collaterals.  The  case  quoted  by  Kalu  Singh, 
D.  W.  21,  is  the  strongest  in  defendant's  favour.  He  say  a  that 
his  own  wife  was  deprived  of  her  father's  propfrty  by  the 
collaterals,  and  that  it  was  given  up  on  demand  without  a  suit. 

This  concludes  all  the  evidence  iu  favour  of  the  exclusion  of 
daughters  by  collHt  lals.  No  judicial  decision  among  Aroras  of 
Amritsar  were  pu<  forward.  It  was,  however,  contended  that 
no  evidence  had  been  given  for  the  defence  to  which  it  is  replied 
that  the  onus  lay  on  the  defendant  and  he  clearly  failed  to  dis- 
charge it,  so  that  it  was  unnecessary  to  call  any  evidence.  No 
doubt  this  is  true,  but  cases  in  which  daughters  had  succeeded 
in  the  ordinary  course  under  Hindu  Law  would  have  been  in 
point. 

Four  cases  were  alluded  to  by  Mr.  Turner.  In  one  relating 
to  a  claim   for  a    succession  certificate   Miscellaneous   Appeal 


(')144P.  R.,  1882.  (s)  143  P.  B.,  1882. 

C)  108  P.  B.,  1888.  (♦)    9    P.  E.,  1884. 
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Civil  No.  51  of  1890,  Divisioual  Judge,  Araritsar,  uo  final  decision 
vvwcame  to,  buf  a  cerfcifi  iafce  was  granted  to  the  daughter,  and. 
as  nothing  has  b33n  shown  tithe  coitcii-y,  s'le  probably  got 
the  property  eventually. 

In  another  case  Civil  Appeal  No.  587  of  1895,  Divisional 
Judge,  Araritsar,  it  waa  held  not  to  be  proved  that  a  daughter  does 
not  succeed  to  self-acquired  property  among  Aroras  of  Amritsar. 
Copies  of  the  judgments  in  these  cases  were  tendered  in  this 
Court  for  the  first  time.  It  may  therefore  be  said  that  th  ere  is 
no  evidence  by  way  of  local  judicial  decision  upon  the  record. 
Mr.  Turner  mentioned  a  more  recent  case  in  Amritsar  in  which 
the  District  Judge  had  held  that  no  custom  excluding  daughters 
had  been  established,  but  of  this  we  can  take  notice. 

The  position  therefore  stands  thus,  the  parties  are,  as  both 
sides  assert,  high  caste  Hindus.  That  being  so,  and  they  being 
residents  of  a  large  city,  it  clearly  lies  heavily  upon  the  party 
asserting  the  oxistenca  of  a  custom  whicjh  contravenes  their 
personal  law  to  prove  it.  Has  the  defendant  succeeded  in  doing 
so  ? 

In  considering  the  points  wo  wi^h  to  bear    in   mind    certain 
observations  in  previous  rulings  connected  with  proof  of  custom. 

In  Ghandiha  Bakhsh  v.  Muna  Kunwar  ani  others  (*),  their 
lordships  of  the  Privy  Council  remark  :— 

"The  result  is  that  in  support  of  the   alleged  cu-itom    four 
"  instances  at  most  can  be  adduced,  and  those  of  a  comparatively 
"  modern  date,  and  that  there  is  no  other  evidence.     It  is  obvious 
"  that  a  family  custom  in  derogation  of  the  ordinary  law   cannot 
"  be  supported  on  so  slender  a  foundation." 

The  observations  in  Muhammad  Hussain  v.  Sultan  Ali  {^) 
at  page  209  are  too  long  to  quote  but  are  much  in  point  in  regard 
to  the  question  before  us. 

(1)  In  Ear  Narain  and  others'^.  Mussammat  Deoki  and  others,  (^) , 
learned  Judsres  (Roe  and  Frizelle)  say  :  "  There  is  no  doubt 
"  a  general  tendency  of  the  stronger  to  override  the  weak,  and 
"  many  instances  may  occur  of  the  males  of  a  family  depriving 
"females  of  right  to  which  the  latter  are  legally  entitled.  Such 
"  instances  may  be  followed  so  generally  as  to  establish  a  custom 
"  even  though  the  origin  of  the  custom  was  usurpation,  but  the 
"  Courts    are  bound    to  carefully  watch  over    the  rights   of   the 


(1)  /.  L.  B.,  XXIV  All.,  273.  («)  54  P.  R,  1903. 

(8)24P.  B.,  1893. 
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"  weaker  party  and  to  refoso  to   hold  that  they  have    ceased  to 
"  exist  anless  a  eastern  against  them  is  most  clearly  established." 

With  these  views  we  eutirely  conoai'  and  we  should  wish  to 
have  them  weighed  and  followed  V)y  all  Courts  in  this  Province. 
Applying  the  principles  indicated  above  can  it  be  held  that 
the  defendant  has  proved  the  custom  setup  by  him  in  derogation 
of  the  Hindu  Law  which  is  the  personal  law  of  the  parties  ?  We 
do  not  think  it  can. 

We  accordingly  accept  the  appeal  and  remand  the  case  for 
decision  on  the  remaining  points  under  Section  562,  Civil 
Procedure  Code.  Stamp  ou  appeal  and  cross-objections  to  be 
refunded.     Costs  to  be  costs  in  the  cause. 

Appeal  allowed. 


No.  100. 

Before  Mr.  Justice  Robertson  and  Mr.  Justice  Kensington. 

MUL  RAJ,— (Plaintipf),— APPELLANT, 

ApPBLLIM  SiDB.      \  ^^'■^^ 

LADHA  MAL,—(Defea'dant),— RESPONDENT. 
Civil  Appeal  No.  1105  of  1906. 

Arbitration— Award— Order  refusing  to  file  private  award— Appealability 
of  the  order— Civil  Procedure  Code,  1882,  Section  526. 

Held,  that  an  appeal  lies  from  an  order  under  Section  526  of  the  Code 
of  Civil  erocedare,  refusing  to  file  an  award  made  between  the  parties 
without  the  intervention  of  a  Court. 

Further   appeal  from   the  decree  of  Shaikh    Asghar  Alt,  Additional 
Divisional  Judge,  Sialkot  Division,  dated  ISth  July  1906. 
Ishwar  Das,  for  appellant. 
Sheo  Narain,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

^th  May  1907.  Robertson,  J.^The  question  before  us  is  whether  or   not    an 

appeal  lies   from  an   order  under   Section    526,  Civil    Procedui'e 
Code,  refusing  to  file  an  award  of  arbitrators  made  out  of  Court. 

The  learned  Divisional  Judge,  following  the  Allahabad  ruling 
in  Katik  Earn  v.  Babu  Lai  (^),  has  decided  that  no  appeal  lies.  As 
pointed  out,  however,  by  a  Division  Bench  of  this  Court  in  Civil 

(^)  I.  L.B.,  XXVI  All.,  205. 
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Appeal  No.  862  of  1906  t>ie  contrary  view  has  been    taken   in   by 
at  least  two  orher   High   Conrts,  i.e.,  by    Madras  in  tonnusami 
Mndali    v.     Mandi    Sundara     Mudali      (*),    and     Thiruvengada- 
thiengar  v.  Vaidmntha  Ayyar  ('■'),    and  by  Calcutta  in^  Muhammad 
WaMd-ud'din  v.  Eakiman  (^),  and  Janokey  Nath    Guha    v.     Brojo 
Lai  Guha  (*),  and  by  this  Court  in  Jhangi  Bam  v.  Budho  Bat  (*). 
The  ruling   last    quoted    has  been  followed    in  varions   unpub- 
lished jadsrraents  (see  Civil  Appeal  No.  989  of  1903,    decided  8th 
April  1905  and    No.  1298  of  1906  decided  19th  March  1907,  and 
is  supported  by  the  remarks    of  their  Lordships    of   the   Privy 
Council  on  page  99  of  Ghulam  Mlani  v.    Muhammad   Hussatn  ('). 
The  point  has  also  not   been   touched  in   the   recent  Full  Bench 
decision   of  this   Coort  in   Basheshar   Lai   v,  Natha   Singh    (^) 
dealing  with  the  right  of  appeal  where  an  order  to  file    an  award 
has  been  given  under   Section    526,    Civil    Procedure  Code.     As 
far  as  this  Court  is  concerned,  therefore  we  are  unable  to   follow 
the  Allahabad  rulings   in   Katik  Bam   v.    Bahu   Lai   and  Basant 
Lai  V.  Kunji  Lai,  and  we  hold  that  in  this  case  an  appeal  does  lie. 
The   appeal   is   accepted   and    the   ca'^e   remanded  to  the  Court 
of  the  learned  Divisional  Judge   under   Section  562,   Civil  Proce- 
dure Code,  for  decision  upon  the  merits.     Stamp  on  appeal   to  be 
refunded.     Costs  to  be  costs  in  the  cause. 

Appeal  allowed. 


No.  101. 

Before.  Mr.  Justice  Kensington  and  Mr.  Justice  Lai  Chand. 
MAHMUD,~-(Plaintiff),— APPELLANT, 

Versus 

NUR  AHMAD  AND  ANOTHER,— (Dependants),—  }  Appeli.atb  Sidb. 

RESPONDENTS. 
Civil  Appeal  No.  66  of  1907. 

Custom — Pre-emption — Sale  of  agricultural  land  to  an  agriculturist — Suit 
by  n  member  of  the  alienors^  tribe— Superior  right — Punjab  Pre-emption  Act, 
1905,  Section  11. 

Held,  that  by  virtue  of  Section  11  of  the  Punjab  Pre-emption  Act,  1905, 
a  member  of  the  alienors'  tribe  has  a  preferential  right  of  pre-emption  in 
respect  to  a  sale  of  agricaltnral  land  by.  a  member  of  an  agricultural  tribe 
to  that  of  a  vendee  who  was  an  agriculturist  within  the  meaning  of  Section 
2  of  the  Punjab  Land  Alienation  Act,  1900. 

( 1)  I.  L.  B.,  XXVII  Mad.,  255.  (♦)  /.  L.  B.,  XXXIII  Calc.,  757. 

(»)  J.  L.  B.,  XXIX  Mad.,  303.  (=)  84  P.  R.,  1901,  F.  B. 

(^)  I.  L.  B.,  XXV  Calc.,  757.  («)  25  P.  B.,  1902,  P.  0. 
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Further   appeal  from    the    decree   of  Khan   Abdnl  Ghafur  Khan, 
Divisional  Judge,  Jhelum  Division,  dated  9th  November  1906. 

Fazal  Ilahi,  for  appellant. 

Garcharan  Singh,  for  respondents. 

The   jndgment  of  the  Court  was  delivered  by 

29th  March  1907.  Lai  Ohakd,    J. — This    was     a  claim   for     pre-emption    in- 

stituted on  1st  February  1906,  under  the  Punjab  Pre- 
emption Act,  No.  II  of  1905.  The  property  sought  to  be 
pre-empted  is  agricultural  land,  situate  in  mama  Dhandoli, 
tahsil  Kharian,  District  Gujrat.  The  plaintiff-appellant 
is  a  Gujar  and  a  member  of  an  agricultural  tribe  its 
notified  for  the  Gujrat  District  under  the  Punjab  Alienation 
of  Land  Act  and  so  is  the  vendor.  The  vendee  is  a  Kashmiri  by 
caste  and  is  found  to  be  an  agriculturist  within  Section 
2  of  the  Punjab  Alienation  of  Land  Act.  The  sale  was  effected 
on  14th  September  1905  and  registered  on  the  2.3rd  idem, 
but,  before  registration,  the  vendee  had  secured  a  certificate 
on  20th  September  from  the  Collector  showing  that  he  was 
an  agriculturist.  It  was  contended  before  as  in  reply  to 
appeal  that  the  vendee  was  a  Rajput,  as  he  was  described 
in  the  sale  deed  as  a  Bhatti  Kashmiii.  But  this  contention 
is  obviously  futile  in  the  face  of  the  description  contained 
in  the  certificate  as  well  as  in  the  vendee's  own  application 
for  obtaining  the  certificate.  The  description  given  in  the 
sale  deed  evidently  means  a  sub-caste  of  Kashmiris  and  not  of 
Rajputs. 

Ihe    claim   for   pre-emption   was   founded     in   the    plaint 

mi  irtj  en  an  alkgsttKii  il  at  the  }>Iaiijtiff'  was  a  collatoral 
of  the  vendor  and  that  was  the  principal  issue  fixed  in  the 
case.  The  first  Court  held  it  proved  that  the  plaintiff  was 
a  collateral  of  the  vendor  and  decreed  the  suit  on  payment 
of    Rs.    414,    which    the    Court     held    to   be   the    fair   market 

\aiue  of  the  piopeity  subject  to  a  deduction  of  Rs.  209  payable 
to  a  prior  mortgagee. 

On  appeal  the  Divisional  Judge  held  that  the  alleged 
relationship  between  the  plaictitf  and  the  vendor  was  not 
pi'oved  by  any  satisfactory  evidence,  and  he  therefore  dismissed 
the  suit  as  "  the  parties  being  agriculturists  and  residents 
*'  of  the  same  village  had  equal  power  of  purchase  of  the 
land." 

The    suit    fcr   puipof-es    of   jurifdictiou    was   valued  in  the 

Lower   Courts   at   Rf.    140-10-C  be  ire  Ihiitv  times  the  Govern- 
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ment    revenue  assessed   on    the    land.     A    further    appeal  was 
thus    inadmissible,    the   jurisdiction     value  of     the    suit   being 
below     Rs.    250.     But    it  was    contended   for    appellant   on   the 
authority     of  Ghulam  Ghaus     v.    Nabi    Bakhsh    (^)~    that     the 
decree     directly     involved     a     claim     to     property     exceeding 
Es.  250  in  value,  i.e.,  the  price  claimed  and  allowed,  and    there- 
fore   a   further   appeal     was      admissible     in     the    case.     For 
respondent,  Nanha  v.  Kure  (')  was  relied  upon  to  contend  that  the 
suit   for     pre-emption    having   been    dismissed   by   the  Lower 
Appellate  Court,   its    decree    did    not   diiectly  involve  a  claim 
or  question  relating  to    property  of    the   va^uecf  over   Es.  250, 
and   therefore   the     principle    laid      down    in    the  Full   Bench 
Judgment    in  Ghulam  Ohaus  v.  Nahi   Bakhsh   Wfis    inapplicable. 
It     is     unnecessary     to     decide     in     this   case   on   the   merits 
of    either   contention,    as   we    hold  that   the   question   of  law 
argued     in   appeal,    viz.,     that     the     pbintiff-nppellant  had  a 
superior   right   of    pre-emption    under  the     provisions   of  the 
Punjab    Pre-emption     Act    is    by     itself     sufficient    to   induce 
the   applicati'^n   to   be  treated  as  an  appeal,  even  under  Section 
70   (b)    IV   of   the    Punjab    Courts    Act.     The   contention  put 
forward   for   the   appellant   then     briefly    was    that   inasmuch 
as    both   the   vendor  and  the  plaintiff-claimant  for  pre-emption 
wei-e   members   of   an    agricultural  tribe,  the  plaintiff-appellant 
was   entitled   to   pre-emption   under    Section  11   of  the  Punjab 
Pre-emption   Act   against  the  vendee,  who  was  an  agriculturist 
but   not  a   member   of   a  n    agricultural  ti  ibe      This  contention 
was     not     clearly     entered     in     the   grounds    of   appeal,  but 
it   raised    a   question   of   law    w^hich    wfnt     to   the   very   root 
of  the  dispute.     We  therefore    gave    leave   to   the  appellant  to 
uro-e   the  contention,   and   on   request   by   the   counsel  for   the 
respondent   gave   him   further   time   under  Section   542,  Civil 
Procedure  Code,  for  contesting  the  case  on  that  ground. 

After  hearing  arguments  on  either  side  and  examining 
in  detail  the  provisions  of  the  Punjab  Pre-emption  Act, 
we  are  of  opinion  that  the  contention  raised  for  the 
appellant  is  sound  and  is  bound  to  prevail.  The  right  of 
pre-emption  is  defined   by    Section   4     of   the   Act  to  "  mean 

"  the  right  of  a  person  to  acquire  agricultural   land 

" in  preference   to   other  persons."     By   Section    5   it   is 

enacted  that  "  a  right  of  pre-emption  shall  exist  in  respect 
"  of  agricultural  land  and  village  immoveable  property,  but 
"  every  such  right  shall  be  subject  to  all  the  provisions  and 
"  limitations  hereinafter  in   this   Act    contained."     Section    11 
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prescribes    that     "  no  person   other     than     a     member  of   an 
"  agricultural     tribe    shall    have     a    right     of   pre-emption  in 
"  respect  of  agricultural  land  ",  provided     that   if   the   vendor 
is   not   a  member   of   an  agricultural   tribe,  the   right  of  pre 
emption  may  be   exercised,   also    by   a    member   of  the   same 
tribe    as  the   vendor   under   certain     conditions     embodied   in 
the  proviso.     Section    1-   ordains   the     order     in     which   the 
right  of  pre-emption  in  i-espect  of  agricultural  land   shall    vest 
subject  to  the  provisions  of  Section  1 ) ,  and    Section  14   provides 
for    an    exercise  of  the   right    v^  here     several    pre-emptors    are 
found  by   the    Court   to   be    equally   entitled   to    the   right  of 
pre-emption.     The  procedure  for  giving   notice   where   agricul- 
tural  land   proposed   to   be     sold   is    subject     to   a  right  of 
pre-emption    is    laid   down   in     Section      16,     and   Section    18 
empowers   any   person   entitled  to   a  right    of  a   pre-emption 
to   bring   a    suit   to    enforce   that   i-ight     when    the   sale  has 
been   completed.     Finally,  after    directing    under   Section   20 
thut   in   every   suit   for   pre-emption  in  respect  of   agricultural 
land  the   Court   shall   of  its   own   motion     enquire   into    and 
decide   certain   prescribed  issues   whether  the   facts   involved 
therein  be  admitted   or   not,  it    is    enacted   under  Section   21 
that   if   in  the   case   of   a  sale  of  agricultural  land  the  Court 
finds   that   the    plaintiff  is   not   a  member   of   an   agricultural 
tribe   and     is     not   entitled   to    claim   pre-emption   under  the 
proviso  to   Section   11    of   the   Act,   the    Court   shall    dismiss 
the    suit.     It  is    clear  on  the    face   of   these   provisions   thatj 
a    right   of    pre-emption  in     respect     of     agricultural   land   is 
prescribed    by   the    Act  to   exist   ab.«;olutely  and  is  declared  to  ^ 
be  vested  primarily  in   members   of   agricultural  tribes.     It  is! 
conceded    ii1»  favour    of    peisons    other     than   such     members' 
contingent  only   on  conditions  laid   down    in    the   proviso    to 
Section    11,    and    the   veiy    first   of    these     conditions  is   that| 
•'  if  the   vendor  is   not   a  member  of     an     agricultural  tribe. 
As    against    a  vendor,  who   is    a     member    of  an    apricultuialj 
tribe,  any  person    other  than  a  member  of  an  f  gricnltural   tribej 
has   absolutely    no  right   of   pre-emption,  be  he  an  agriculturist 
or  not.     The  whole     scheme    of     the   A  ct    as      laid    down   in 
the      various     .'ections     already    referred     to     palpably     aims 
at   limiting  the    right    of   pre-emption    in   favour   of   a   mem- 
ber    of      an     agricultural      tribe      when     the     vendor     is     a 
member   of   an    agricultural    tribe.     It   was   contended    by  the 
counsel    for   the     respondrnt  that   a    sale    in    favour  of  an  agri- 
culturist   does    not    ccntiaveie    tie    pTovipicns  (f   the    Fnnjnb 
Alienation  of  Laid  Act,  that  tie  light  of   pie  (npticn  in  favcur 
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of  an  owner  in   the    village    was   an    ancient   right,    that   such 
right  was  not  abrogated  by  the  Act  and    he  relied    upon    Section 
12,  clause  (a)  of  the  A'^t  in  order  to  support  his  coufcention.    But 
the  whole  argument    is  founded    on  a  fallacy    and  is-  not  in  the 
least    supported  by  the    provisions  of  the    Act   under    consider- 
ation.    It  is  true   that  the    Punjab  Alienation  of  Land  Act  justi- 
fied a  sale  in   favour    of    an    agriculturist   by   a  naember  of  an 
agricultural    tribe,  and   the   sale    therefore  in    the   present   case 
by    a   Gnjar   vendor    to  a   Kashmiri    vendee,  who    is    an    agri- 
culturist,  is   legal  and    valid.     But  a   right    of  pre-emption  is 
primarily  and  essentially  a  right  of   priority  to  buy,    and    such 
right,  under  such  circamstances,  is  conferred  by    law  on  a  mem- 
ber of  the  agricultural  tribe   only  and    not    upon    a  mere   agri- 
culturist.    A  right  of  pre-emption  is  a  legal  right  sacli  as  need 
not    be  exercised  at  all.     If  therefoie   no  suit  to  enforce   the 
right  were  instituted,  the   vendee    would  be  competent   to  retain 
his  sale.     But  if  a  member  of   the   agricultural  tribe   elects  to 
exercise  his    prior  right  to  buy,    the  law    says  he   shall  be  en- 
titled to  exercise  it.     It  is   an  entire   fallacy  to  say  that  a   right  \ 
of  pre-eiuption    was  vested  of  old  in  an  owner  of  r,ha  village,  and    1 
therefore   the  plaintiff  is    not   entitled    to   assert    the  right  as     , 
against   such  owner.     The  provisions  of  the  Act   are  in  the  first 
place  exhaustive  and    make  no  such    exception    as  is  contended 
for.     But,     moreover,    the   old  custom    doubtless  preferred    an 
owner  of  a   village   to  a    stranger,    who    did   not  occupy    land 
in   the  village.     This  is  amply    borne    out    by    the   provisions 
embodied    in   the   early   settlement    records.     But    there    is   no 
warrant  for  the   assertion  that  as  between  owners  in  the   village 
the  old    custom  did  not  prefer  a    member   of  the    same   tribe  to 
a  person   who  was   not.     Whether   it  was   or    was  not  the   case 
may   possibly  be  a  debatable   question,    but   it     has    now    been 
finally  set  at  rest   by  the  provisions   of  the  Punjab   Pre-emption 
Act.     Section  12,  clause  (d),  relied   upon   in  argument   does  not 
in     any   manner   support   the     respondent's     contention.     The 
word  pre-emption    is    not  used    in    the  clause,    but    the    context 
itself  is   expressly   rendered  subject  to   the  provision   of   Section 
11   which,   as  observed    already  distinctly,    provides   that  "  No 
"  person  other  than  a  member  of  an  agricultural  tribe  shall  have 
"a   right  of    pre-emption     in    respect   of    agricultural  land    and 
'*  decidedly  not  when  the  vendee  is  a   member  of  an  agricultural 
'*  tribe. " 

It  was  finally  suggested  by  the  counsel  for  the  respondent 
that  the  point  raised  being  a  novel  one  and  of  widespread 
interest,  the  case  be  referred  to  a   Full  Bench  for  decision.     Bat 
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we  do  not  see  sufficient  grounds  for  adopting  the  course  sug- 
gested for  our  acceptance.  The  question  argued  is  doubtless 
novel  as  it  would  be,  the  Act  itself  under  which  it  is  raised 
being  a  recent  provision,  and  it  no  doubt  involves  a  point  of 
general  interest.  But  the  matter  appears  to  us  to  be  apparent 
on  a  plain  reading  of  the  Sections  and  obviously  admits  of 
no  reasonable  doubt  in  its  solution  or  decision.  We  therefore 
decline  to  make  the  suggested  reference  and  hold  that  the 
plaintiff  is  entitled  to  a  right  of  pre-emption  in  this  case 
against  the  vendee,  who  is  an  agriculturist,  but  is  not  a  mem- 
ber of  an  agricultural  tribe.  There  were  two  further  conten- 
tions raised  by  the  vendee  in  his  grounds  of  appeal  in  the 
Lower  Appellate  Court,  viz.,  that  plaintiff  had  lost  his  right  of 
pre-emption  by  acquiescence  in  the  bargain  of  sale,  and  that 
the  appellant  was  in  any  case  entitled  to  receive  the  full  amount 
entered  in  the  sale  deed,  viz.,  Rs.  600,  as  it  was  fixed  bond  fide, 
and,  moreover,  represented  the  fair  market  value  of  the  pro- 
perty sold.  As  regards  acquiescence  we  are  satisfied  that  no 
legal  acquiescence  is  proved  on  the  record  so  as  to  stop 
plaintiff  from  asserting  his  right  of  pre-emption.  As  regards 
the  price  to  be  paid,  the  counsel  for  the  parties  agreed  to  leave 
the  matter  in  our  hand^  in  order  to  avoid  further  delay  and 
expenditui-e,  which  would  be  caused  if  the  case  were  now  re- 
manded to  the  Lower  Appellate  Court.  After  considering  the 
matter,  we  are  of  opinion  that  Rs.  5  )0  is  the  fair  market 
value  of  the  p..operty  tiold  and  fix  it  accordingly.  We  accept 
the  appeal,  reverse  the  decree  of  the  Lower  Appellate  Court, 
and  in  modification  of  the  decree  passed  by  the  first  Court 
grant  a  decree  to  plaintiff  for  pre-emption  of  the  land  in  suit 
on  payment  of  Rs.  500,  subject  to  a  deduction  of  Rs.  209, 
payable  to  the  prior  mortgagee,  and  a  further  deduction  of 
such  amount  as  he  has  already  deposited  in  Court  in  pursuance 
of  the  decree  passed  by  the  first  Court.  The  plaintiff  shall, 
subject  to  deduction  as  aforesaid,  pay  the  remaining  balance 
into  Court  on  or  before  15th  May  next,  but  on  default  in  such 
payraeot  his  suit  shall  stand  dismissed  with  costs.  As  plain- 
tiff has  failed  on  the  principal  ground  entered  in  his  plaint 
and  has  succeeded  on  a  ground  which  does  not  appear  to  have 
been  cxpressby  urged  in  the  Lower  Courts,  we  direct  the 
parties  to  bear  their  own  costs  throughout. 


Appeal  allowed. 


Appbllatb  Sidj 
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No.  102. 

Before  Mr.  Justice  Chatterji,  CLE,,  and  Mr.  Justice 
Johnstone. 

BURA  MAL  AND  OTHERS,— (Plaintiffs),— APPELLANTS, 

Verstis 
NARAIN  DAS  AND  OTHERS,— (Defendants),— 
RESPONDENTS. 
Civil  Appeal  No.  758  of  1906. 

Custom— Inheritance — Bunjahi  Khatris  of  Rawalpindi — Right  of 
collaterals  to  succeed  in  preference  to  daughter  s  sons  and  grandsons— Hindu 
Law — Adverse  possession — Possession  of  a  loidow  in  lieu  of  maintenance — 
Limitation  Act,   1877,    Schedule   II,   Article   144. 

Held,  that  the  defendant  upon  whom  the  onus  lay  had  failed  to 
establish  that  in  matters  of  inheritance  the  Bunjahi  Khatris  of 
Rawalpindi  City  were  governed  by  custom  and  not  by  Hindu  Law,  or 
that  collaterals  were  entitled  to  succeed  to  the  exclusion  of  daughter's 
sons  and  grandsons     of  the  deceased     eonless   proprietor. 

Held,  also,  that  the  mere  fact  that  a  widow  of  a  predeceased  son 
eniitled  to  maintenance  fiom  the  estate  of  her  father-in-law  had  been 
in  possession  of  the  latter's  estate  for  a  long  time  would  not  in  the  absence 
of  an  assertion  of  any  rival  rights  or  pretension  to  adverse  possession  by 
her,  raise  tiie  ordinary  presumption  that  she  had  been  in  possession 
adversely  to  the  real  heir  :  especially  where  there  was  evidence  that  she  had 
been  in  possession  with  the  consent  of  the  distant  reversioners  in  lieu  of 
maintenance. 

First  appeal  from  the  decree  of  W.  de  M.  M7dan,  Eiquire  District 
Judge,  Rawalpindi,  dated  I6th  May  1906. 

Dwarka  Das,  Ishwar  Das  and  Sewa  Ram  Singh,  for  appel- 
lants. 

Pestonji    Dadabbai,     M.   S.   Bhagat   and    Gobind  Das,   for 
respondents . 

The  judgment  of  the  Court  was  delivered  by — 

Johnstone,  J. -At   page    4   of  the  paper  book  is  a  pedigree    oq.t    a^^-i  ,Qn^ 
table,   which,   for   the  purposes  of    this  appeal,  can  conveniently  ^ 

be  abridged  thus  — 


WASAKHJ. 


f" 


Tirath  Singh.  ^         Four  ctherlons. 
Defendants!  to  1]. 


r- 


Mussammat  Snndro  Mussammat  Bishn  Devi        Sant  Ram  CmnrWo/i 

(married  to  Kahn  Singh).        (married  Bodhraj).  Mussammat  Sukhi 


an 


d  died). 


Plaintiffs  2  to  8  Bakhshi  Bura  Mai,  Mussammat  Bhani 

(sods  and  Bons'  sons).  [plaintiff  1.  1 

Defendants  T7  n-m^  iq 
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The  property  in  suit,  houses  and  shops  in  Rawalpindi 
City,  were  owned  by  Tirath  Singh,  a"  Bunjahi  Khatri,  who 
died  about  1869.  At  that  time  Sant  Bam,  his  son,  was 
already  dead.  His  widow  Sakhi  then  held  the  property — 
in  what  capacity  is  one  of  the  chief  issues  in  the  case.  She 
died  in  1903,  wherenpon  defendants  took  possession  and 
between  that  time  and  date  of  suit  recovered  rents  which  plain- 
tiffs estimated  roughly  at  Rs.  250.  Plaintiffs  sue  for  the  pro- 
perty and  mesne  profits,  as  daughter's  sons  and  grand- 
sons, under  Hindu  Law.  Defendants  I  to  11  assert  the  right 
of  collaterals  to  succeed  in  preference  to  daughter's  sons 
under  the  custom  of  the  tribe,  and  also  plead  acquiescence 
and  limitation  as  running  from  date  of  Tirath  Singh's  death 
and  also  on  the  score  of  adverse  possession  by  defendants 
1  to  11  from  that  daJ'e.  They  farther  claim  reimbursement 
of  expenses  on  funeral  ceremonies  of  Tirath  Singh  and  on 
the  buildings.  The  position  of  defendants  17  and  18  is 
peculiar.  Their  case  is  that  though  they  are  not  in  posses- 
sion and  have  not  yet  brought  a  suit,  they  are  better  heirs 
than  plaintiffs  or  than  defendants  1  to  11,  as  being  daughter's 
sons  of  Sant  Ram,  son  of  Tirath  Singh,  or  as  being  heirs  to 
Mussammat  Sukbi,  who,  they  contend,  did  by  long  adverse 
possession   acquire   an    absolute  title. 

The  Court  below  found  against  the  plaintiffs  on  the  score 
of  limitation  as  well  as  of  acquiescence,  and  also  held  that 
a  special  custom  had  been  proved  favouring  collaterals  as 
compared  with   daughter's  sons. 

The  decision  as  to  limitation  was  based  on  the  firdirg 
that  defendants  1  to  11  had  "  virtually  "  adverse  possession 
against  plaintiffs  from  the  date  of  Tirath  Singh's  death,  thougb 
their  actual  possession  was  not  found.  These  findings  were 
suflBcient  for  the  decision  of  the  case,  and  therefore  no  finding 
was  definitely  arrived  at  regarding  the  pleas  of  defendants 
17  and  18. 

Plaintiffs  have  now  appealed  here  and  we  have  heard 
lengthy  and  elaborate  arguments.  The  first  eight  grounds 
of  appeal  relate  to  the  matter  of  limitation,  the  ninth  ground 
denounces  the  asserted  special  custom  in  preference  of  collaterals, 
the  tenth  combats  the  lower  Court's  view  that  Tirath  Singh  and 
his  brothers  held  the  family  property  jointly,  the  eleventh 
denies  acquiescence  and  the  last  repeats  the  claim  of  rent. 
There  is  not  a  word  about  defendants  17  and  18,  and  it  is  not 
asked  that  the  issue  (9)  between  them  and  plaintiffs  be 
decided. 
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To   clear  the   ground   I    will     deal   first     briefly   with     the 
eleventh    ground.     It    seems   to   me   absurd  to   assert   that,      it 
time   was    not      running      against    plaintiffs     in        Mussammat 
Sukhi'a  life-time,   the    mere   fact   that   plaintiffs   took  no   steps 
till   after    her     death    can    possibly     prove     acquiescence     in 
defendants   1   to    ll's   claim    to    succeed     after     her.     On    the 
other    hand,   if   time   did     run     against   plaintiffs   from  Tirath 
Singh's    death,   or  even  from  1874,   when     defendants  1  to  11 
sued  Mussammat  Sukhi   to   restrain   her    from   alienating   the 
property,  then  th^    suit  is    aband  mbly    ba-^red     by   time    and 
no    quest'0  3     of    a^qui-^scence    arises.     In    1874     Mussammat 
Sukhi  had  made  no   alienations    in    fact,   and   the   suit   was 
for   au    injunction   against   her   making  any.     This  prayer  was 
refused,  bat   the   Oo.irt   declared    that  the    then  plaintiffs  were 
to  succeed  aft^r  Mu^sim-nat  Sukhi's,  death.    Such  a  suit  was  en- 
tirely opt'onal.    Present  plaintiffs,  whi  wore    not  parties,  were 
not  bound   to    take  any   nofcics   of  it    or   to    rush     into    Court 
unless  they   pleased.     I  would   find   in   favour  of  plaintiffs    on 
this  point. 

Turning  next  to  the  tenth  ground  I  remark  that  defend- 
ants 1  to  11  benefit  ^by  the  Lower  Court's  decision  on  the 
point,  inismuch  as,  if  Tirath  Singh  and  his  broth  ers  con- 
stituted a  joint  H'ndu  family  and  the  property  in  suit  was 
part  of  the  joint  estate,  those  defendants  would  take  by 
sarvivorship.*  No  other  view  is  possible  than  that  the  bro- 
thers were  separate,  two  of  the  defendants,  Narain  Das  and 
Hai'i  Ram,  when,  examined  as  witnesses  for  plaintiffs,  admit 
this  to  have  been  the  case,  as  also  do  two  of  defendant's 
witnesses  Ganesha  and  Chaudhri  Gang  a  Ram.  There  is  not 
a  particle  of  evidence  to  the  contrary,  and  I  would  therefore 
overrule   the  Lower  Court's   finding  on  the    point. 

We  come  next  to  the  question  of  limitation,  I  think  it 
may  ba  taken  as  clear  without  lengthy  discussion  (a)  that 
after  the  death  of  Tirath  Singh,  Mussammat  Sukhi  and  not 
defendants  1  to  11  had  actual  possession,  (6)  that  the  lady 
was  not  entitled  to  possession  as  of  right,  but  was  certainly 
entitled  to  maintenance  from  the  estate  of  her  father-in-law. 
As  regards  (a)  I  need  only  note  that  defendants  1  to  11 
virtually  admit  that  she  collected  and  enjoyed  the  rents, 
and  that  her  possession  is  admitted  by  more  than  one  of  their 
own  witnesses,  e.  g.,  Ganga  Ram  (No,  3),  Tara  Ohand  (No,  5), 
Ganesha  (No.  6),  who  says  she  was  malik,  Sawan  Mai, 
(No.   7),    Sahib   Mai   (No.    8)    and  others.     Again,    the  value 


476  CIVIL  JUDGMENTS— No.  102.  [  Eboord 

of  the  suit  of  1874  shows  she  was  then  admittedly  in  possession. 
There  is  no  real  dispute  aa  to  -the  correctness  of  proposition  (6)  ; 
the  law  is  quite  clear,  and  of  course  such  Khatris  as  these  are 
presumed  to  follow  Hindu  Law  of  the  Mitakshara  School. 

I  will  next  take  up,  in  connection  with  the  question  of  time- 
bar,  the  pretension  of  the  plaintiffs  to  take  advantage  of  Article 
141,  Schedule  II,  Limitation  Act,  1877,  by  persuading  the  Court, 
to  recognise  that  Mussammat  Sundru,  their  mother  and 
grandmother,  vas  alive  until  1895,  that  they  had  no  claim 
during  her  life-time  and  that  they  have  sued  within  12 
years  of  her  death  and  so  within  time.  This  contention 
was  never  put  forward  during  the  recording  of  the  pleadings 
nor  was  any  evidence  teudered  regarding  it  uatil  after  plain- 
tiffs f  )rmi,ny  clasad  their  case  ou  4th  April  1906.  On  that 
day  27th  April  was  fixai  for  filing  of  written  arguments, 
and  it  was  in  their  written  arguments  then  put  in  that  the 
Court  first  heard  of  the  new  contention.  Ou  16th  May  when 
it  came  to  write  its  judgment,  it  noticed,  for  the  first  time, 
that  in  support  of  the  contentiou  an  extract  from  a  death 
register  had  been  put  on  the  file,  whereupon  the  Court,  in 
my  opinion  quite  rightly,  refused  to  consider  the  contention 
or  to  allow  the  extract  to  remain  on  the  file.  The  reasons 
why  the  court  could  bardly  have  acted  otherwise  are  fairly 
obvious.  Defendants  do  not  admit  the  genuineness  of  the  extract 
or  that  it  refers  to  this  same  Mussammat  Sundro,  and  there- 
fore clearly  the  assertion  of  the  death  of  the  lady  in 
1895  could  not  be  deemed  proved  without  regular  enquiry 
into  defendants'  objections  to  the  extract,  and  plaintifls 
had  no  right  whatever,  legal  or  moral,  to  a  further  enquiry  at 
that  stage  of  the  case.  I  would  hold,  therefore,  that  plaintiffs 
cannot  be  allowed  to  plead  Article  141,  and  that,  even  if  they  are 
allowed  as  a  matter  of  form  to  plead  it,  they  have  certainly  not 
proved  the  death  of  Mussammat  Sundro  in  1895. 

The   next   point     is    the     nature     of  Mussammat     Sukhi's 
possession.     I   have  already  recorded  my  opioion  that    she  held 
not  as  of  right,  but   in   lieu   of  maintenance,    that  is,    she    was 
neither  heiress   entitled     to    a   full   estate   nor   even  a   widow 
entitled   to  hold  for   life.     In  the   proceeding,^  of  1874,  rightly 
considered   she  never   assei  ted   her   own   heirship,    nor  did  she 
arrogate  to  herself    the   position  of  a   trespasser.     This    fully 
distinguishes  the   present   case   from  Bavi  Narain  v.   Maharaj 
Narain  (^)  relied  upon  by  Mr.  Pestonji.     In  that  case  the  widow 
expressly     repudiated     the  soi-disant  adopted    son     and    held 
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against  him.    The   property,     at  least     in   those     early    days, 
yielded    not   more  thin   eooagh   for  hor     reasonable     mainten- 
ance, and,  in   ray   opinion,    we   cannot  fairly   say  that   she  held 
adversely   to   the    ujxt    heirs   whDsver    they     might     be    when 
she   herself  did   not   clearly   take   up    this   attitude.   The   con- 
tention  of  defendants  I  to  11  that  the  proceedings  of  1874  shew 
that,     thongh   she    held  by   arrangement  with    them,   ehe   held 
adversely  to  jjlaintiffs,  does  not  commend  itself  to  me.      My  view 
is  that  when  in  1874  she   took  up  the  position  of  holding  for  life 
in  lieu  of    maintenance,  she    hold     this     position     not     only    in 
reference    t)   defendants    1  to   11  bat    in    reference    to  all  per- 
sons   who   might   bo  found    to     b3     the    real     heirs    of    Tirath 
Singh,   c/.    Muha  nmai   Bin  v.  Fatteh    Muhammad    (*),     Plain- 
tiffs  conte  it  with  this  arrangemsnt  of  the  matter    could  safely  / 
await  her  deith.     I    am   unable    to    assmt    to   Mr.    Pestoiji's 
proposition,   based  on   So  namndara     MioliU     v.    K^diniaiveul 
Filial  {'^)   that  the  decree   of    1874   makes   the    question  of  the 
heirship  of   defendants    1    to    11    res  judicata     against     plain- 
tiffs. 

Another  way  of  looking  at  the  matter  is  this.  Hindus 
in  the  Punjab,  though  they  may  follow  their  personal  law, 
do  not  always  follow  in  every  particular  the  doctrines  of  the 
Mitakshara.  Withoat  deserting  Hindu  Law  a  tribe  may  in- 
troduce particular  modifications,  Sohan  Singh  v.  Diioan  Ghand  (»)• 
and  it  is  just  possible  that  this  tribe  may  have  adopted 
a  variation  under  which  the  widow  of  a  pre-deceased  son 
takes  the  same  widow's  estate  which  she  would  have  taken 
had  her  husband  survived  his  father.  If  this  is  what  has 
happened,  no  argumeot  is  required  to  support  the  proposi- 
tion that  time  only  began  to  run  against  plaintiffs  when 
Massammat   Sakhi  died. 

The  suit,  then,  is  not  time-barred.    Adversa   pojsession    has 
not   been  held   against  plaintiffs    for    12   years   before  suit,  nor 
ha^   pliiu'^iffi'   rigat   (if  aay)    baea   exhiagaish)d  audar  Section 
28,  Limitation    Act. 

The  question  of  custom  in  this  case  may  be  stated  thus  :  In 
this  tribe  do  noar  coll itarals  exc'ade  daughters  and  daughters' 
sons  ?  Accordiag  to  Hiuda  Law  tha  answer  woald  b3  in  the 
negative,  and  the  harden  of  proof  has  been  rightly  laid  upon 
the  defeadants  1  tD  11.  Among  Paijab  agri  mltarists  generally 
the  onus  would  be  on  the  daughter's  sons  ;  bat  I  can  find  on  the 
record  no  proof  that  these  non-landholding  Khatris  have  adopted 
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agricultural  custom  as  a  whole.  No  dpubt  here  and  there  Bedi 
Khatris,  who  are  said  to  be  a  section  of  the  Bunjahis,  have 
become  agricultarists  and  follow  Jat  custom  ;  but  there  is  no 
ground  for  holding  that  the  Bunjahi  Khatris  of  Rawalpindi 
City  have  gone  that  way.  Therefore  we  have  to  see  whether  a 
special  custom  in  favour  of  collaterals  as  against  daughter's  son 
has  been  established. 

The  District  Judge  has  not  discussed  the  instances  in 
detail.  Indeed,  in  reference  to  practically  all  the  issues  in 
the  case  he  has  referred  generally  to  the  written  arguments 
put  in  by  the  parties,  has  suggested  that  they  be  read  as 
part  of  his  judgment,  and  has  stated  his  conclusions  merely. 
Such  a  judgment  is  of  little  or  no  assistance  to  an  appellate 
Court,  and  hardly  seems  to  me  to  be  such  a  judgment  as  the 
Code  contemplates. 

Defendants'  instances  are  some  22  in  number.  The  first  case 
is  thitof  Megh  Raj's  property,  mentioned  by  Bura  Mai,  plaintiff, 
as  witness  for  defendants.  This  case  is  not  in  point,  inasmuch 
as  Megh  Raj  left  a  son  as  well  as  a  daughter,  the  son  died  and 
was  succeeded  by  his  mother,  and  after  that  the  collaterals  came 
in.  The  instance  is  one  of  collaterals  v.  sister— see  evidence 
of  Hari  Chand,  plaintiff's  witness  11,  and  judgment  of  Commis- 
sioner, Rawalpindi,  of  18fch  June  1883.  The  second  case  is  that 
of  Sham  Singh's  property.  Bhag  Singh,  witness  4  for  defend- 
ants, ropresents  it  as  a  case  of  c3llatorah  against  daughters; 
but  their  witness  No.  16  and  also  plaintiffs'  witnes  No.  14  shew 
that  Sham  Singh's  son  survived  him  and  took  the  estate.  The 
third  case  that  of  Bcdh  Singh's  property,  mentioned  by  Tara 
Chand,  witness  5  for  defendants,  is  open  to  precisely  the  same 
criticism.  All  these  three  instances  may  be  safely  ignored,  as 
also  the  fourth  case,  Makhan  Singh's  on  much  the  same  ground. 
Mr.  Pestonji  informs  us  that  he  does  not  rely  upon  them.  The 
5th  instance  (Ratna's)  is  criticised  as  a  case  of  succession  by 
survivorship  in  a  joint  family  of  brothers  to  the  share  of  a 
deceased  sonless  brother  who  left  a  daughter,  see  evidence  of 
Sahib  Mai,  witness  8  for  defendants.  There  is  a  conflict  of 
evidence  here.  Sahib  Mai  in  examination-in-chief  said  separation 
took  place  before  Ratna's  death.  In  cross-examination  he 
said  the  separation  occurred  two  or  three  years  after  Ratna's 
death.  Then  14  days  later  defendants  called  Ganga  Ram 
(witness  9),  brother  of  Ratna,  who  said  he  and  Ratna  lived 
separately  and  was  sole  owner  of  his  house.  Only  one 
brother  succeeded.  I  do  not  consider  this  a  very  good  instance  : 
there  was  no  contest,  and  further   Sahib   Mai's  contradiction   is 
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unsatisfactory.  The  next  case  is  Lai  Ohand's.  Sahib  Mai  says  the 

family  was   joint;    bat  Radhu  Mai,  witness  14,    called   at  a  later 

date,  says  the  opposite.    The  case  is  doubtful.    The  7th  instance, 

Dani  Chand's,  is  not  a  good  one.     The  property  was  a  share  in  a 

joint  house,   owned    by    him   and   his   brother.     The    next    case 

(Mangal  Singh's  property)  is    in    favour   of   defendants.     There 

was  a  suit  and  judgment  of  a  Court   dated    8th    Februaty   188ft. 

A  widow  gifted  to  her   daughters  and  the  collateral   (Tahl  Singh, 

brother)  of  her  husband  sued  and  got    the    property.     The  onus 

may  nominally  have  been  wrongly  laid,  but  the  decision  proceeded 

upon  positive  evidence  on  the   record.     In  case    No.  19    (Jowala 

Sahai's)  the  daughters  were  not  parties  to  the  litigation  between 

the   collaterals    and    the   widow  ;  and  farther  the  daughters  can 

still   sue.     In     Raj    Kaur's    case   Sukh   Ram,    witness    10,    the 

collaterals    have   turned  out   even   the   widow.     As  she   is  still 

alive,    daughters   need    not   sne  till  after  her  death.      Farther, 

cases    of    forcible    seizure   are     not    good     instances   of    custom 

— Maula  Bakhsh   v.    Muhammad   BaJchsh  (^),   (at  p.    210).     The 

cross-examination  of    Gurdas    Mai,    witness    13   for   defendants, 

shews  that  in  Dani  Chand's  case  (No,  11)  the  daughters  starting 

for  their   husbands'  homes  made  a  voluntary   renunciation.     The 

same   witness   mentions  the  two  Ram  Chand's  cases  [12  (a)  and 

(&)]  and  the  Ganesha  case  (1.3)     In  all  three  Ram  Ohand  was  the 

contesting  collateral  and  he  Buecreded    against   daughter's  sons. 

In  the  third  case  he  succeeded  only  partially  upon  an  arbitration, 

as  part   of  the    property    had  been  tvilled  to  the  daughter's  sons. 

.Case  No?*  14  (Raja  Ram's)   is  still  open  to  contest,  and  the  next      »  Witness    Narain 

ease  (No.  15,  Jawala  Singh's)  is  not  clear.  Witness  20,  Rup  Cband,  ^^^  No.  15. 

who  succeeded,  says  the  property  was  joint  and  collaterals  got  it> 

while   the  cash  in  Jowala    Singh's  separate  business  went  to  the 

daughter.     The  instance  is  rather  against  defendants.     The  next 

two  instances  (16  and  17)    are  of  Gurdaspur  and  admittedly    not 

in  point  ;   and  No.    18    (Saba     Mai's)    spoken  of   by  Ditta  Mai, 

witness  23,  is  doubtful  in  conneotion  with  the  alleged  and  denied 

separation  between  SubaMal  ard  his  brother,  witress'  father. 

Besides  these  cases  defendants  rely  upon  certain  judgments. 
Kalu  Shah  and  others  in  1875  got  a  decree  in  a  case  of  alienation 
by  their  collateral's  widow,  the  daughter's  rights  being  ple.ided 
against  them  in  vain.  The  daughter  was  not  a  party  but 
Hari  Chand,  the  daughter's  husband,  admits  that  the  coll  ttorals 
succeeded  when  the  widow  died.  ^  In  1886  Nihal  Chand,  a 
collateral  of  last  holder  of  a  house  and  5  kanals  of  land,  sued 
the  daughter  and  got  decree  for  the  land  only,  the  house  having 
been  rebuilt  by  the  daughter.     The  land  was   very   insignificant 
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in  area.  Ratan  Singh's  case  against  his  brother's  widow,  decided 
in  December  1866  by  Assistant  Commissioner,  Rawalpindi,  does 
not  help  much.  It  was  decided  not  upon  instances  bat  upon  a 
dictum  in  the  Punjab  Civil  Code,  and  the  decision  was  also 
ex  parte  against    the   daughter. 

The  net  result  of  this  analysis  is  that  we  have  in  defendants' 
favour  at  most  Mangal  Singh's  case  (No.  8),  Ram  Chand's  3  cases 
(Nos.  J2(a),  12(6)  and  13),  Kalu  Shah's  case  of  1875,  and 
perhaps  Nihal  Chand's  case  of  1886.  This  is  a  very  slender 
basis  upon  which  to  hold  that  these  Khatris,  high  class  town 
Hindus,  follow  a  special  custom  at  variance  with  Hindu  Law 
especially  as  in  Rawalpindi  District  we  have  at  least  two  rulings 
in  which  Hindu  Law  was  applied  notwithstanding  the  Eewaj-i- 
am,  viz.,  Sohna  Shah  v.  Dipa  Shah  (i)  (Bhabras  of  Rawalpindi) 
and  Kartar  Singh  v.  Mathar  Singh  (*)  (Khatris  of  Mauza  Sukho). 
and  even  without  more  I  would  hold  that  the  on  us  on  defendants 
1  to  11  had  not  been  discharged.  But  even  if  this  were  in 
doubt,  examination  of  plaintiffs'  precedents  would  at  once  turn 
the  scale  in  their  favour.  There  are  a  large  number  of  cases 
of  gifts  and  wills  in  favour  of  daughters,  which  are  not  strictly 
in  point  but  which  shew  the  desire  of  these  Khatris  when  sonless 
to  be  succeeded  by  daughters.  Leaving  these  out,  we  have — 

*  Witness  18,  for  Chaudliri     Ram     Singh's    case   *,     he  was   a    Kohli    Khatri 

defendant,   Ishar        ^^  ^^.^^  ^^^^^  ^^^  ^^.^  daughters  excluded  his  collaterals. 

t  Witness  20,  Rup  Budha    Singh's   case  +>    of  Saidpur,   near   Rawalpindi  :  one 

Chand.  ,    , 

daughter   succeeded. 

J  Witne  ss  23,  gant    Ram's   case  J  :   daughter    succeeded,   was   unmarried. 

DittaMal.  Guidas    Ram's   case  §  :    daughter     aid   her    son   and   husband 

excluded  five  or  six  collaterals. 

§  Witness    1     for  Sobha  Ram  of    Bewar's   case  §  ;  daughter's     son's    took,   but 

plaintiff,  Jiwan Singh  ^gj.^-2g  gpg^^j.y_     Three  moie  cases  by   same   witness    with   scanty 
details,  but  not  contradicted  or  cross-examined  as  to  details. 

II  Witness  2,  Jodh  Sobha  Singh's  case  II  :  one   daughter  who   has   sons  excluded 

Singh.  collaterals. 

^  Witness  8,  Musadda   Singh's  case  ^  '■   daughter's    son    succeeded  :    no 

Gopal  Das.  .     ,. 

cross-examination. 

**  Witness  12,  Rup  Hira's  case  **  :   daughter   inherited  :  Gujral  Khatri  :  no  cross- 

Chand. 

examination. 

ft  Witness  13,  Nand  Singh's  case  ||  :   daughter's  son  excluded    collaterals. 

Jagat  Singh, 

Besides  these  instances  plaintiffs    relied  upon  certain  judg 

ments,  namely— 

(1)  15  P.  B.,  1903.  C*)  94  P.  R.,  1898. 
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Judgment  of  Divisional  Judge,  Rawalpindi,  of  4th  August 
1892,  in  Mtissarnmat  Makhta  v.  Sant  Bam,  decided  in  favour  of  a 
daughter  against  a  collateral,  under  Hindu  Law,  a  Khatri 
case. 

Two  judgments  in  Bratmin  cases  of  Rawalpindi  of  1873  and 
1903:    these  we    may  disregard. 

Judgment  of  Mr.  Delmericic,  Extra  Assistant  Commissioner, 
10th  April  1867,  in  EuJcm  Singh  v.  Nihal  t'ingh,  Khatris 
of  Saidpur  :  award  in  favour  of  daughter's  son ;  and  one  or 
two   other   less  valuable   cases. 

My  conclusion  is  that  plaintiffs'  rights  are  snperior  to 
those  of  the  defendants  1  to  11,  and  1  turn  to  the  matter 
of  the  interest  of  defendants  17  and  18  in  the  case.  The 
Court  below,  as  we  have  seen,  has  not  adjudicated  with  regard 
to  them,  and  a  decision  in  their  favour  would  not  give  them  the 
property  but  Would  simply  result  in  the  dismissal  of  plaintiffs'  suit. 
It  seems  to  me  most  convenient  to  leave  them  out  of  account  in 
this  suit,  a  coui'se  which  will  not  prevent  their  suing  for  the 
property  themselves. 

Plaintiffs  claim  also  mesne  profits,  i.  e.,  rent,  while  defendants 
1  to  11  set  off  against  the  plaintiffs'  claims  sums  spent  by  them 
on  the  funeral  expenses  of  Tirath  Singh  and  Mussammat  Sukhi 
(Rs.  2,500)  and  on  repairs,  etc.,  to  the  buildings  (Rs.  500).  The 
Court  below  has  found  that  the  evidence  on  their  counter-claim 
produced  by  defendants  1  to  11  is  inconclusive,  and  it  has  come  to 
no  finding  on  the  matter  of  rent.  In  my  opinion  it  is  so  impro- 
bable tliat  defendants  1  to  11  rather  than  Mussammat  Sukhi  paid 
up  at  Tirath  Singh's  funeral,  and  the  matter  is  so  old  a  one,  that 
we  cannot  safely  hold  that  defendants  spent  anything  out  of  their 
own  pockets.  As  regards  repairs  it  is  also  extremely  unlikely 
that  defendants  would  not  call  upon  Mussammat  Sukhi  to  pay  up 
especially  as  the  property  had  increased  so  enormously  in  rental 
value,  and  there  is  no  proof  of  any  expenditure  worth  mentioning 
after  her  death.  Defendants  1  to  11  assert  that  they  spent  a  con- 
siderable sum  on  a  new  poTcha  building  ;  but  I  cannot  hold  this 
proved. 

Plaintiffs  asked  for  Rs.  250  rent,  or  so  much  more  as  may 
have  been  collected.  I  do  not  think  they  can  be  tied  down  to  the 
figure  250.  Thej  have  proved  pnmd  facie  the  collection  by 
defendants  1  to  11  of  Rs.  440-1-3,  and  defendants,  who  should 
have  produced  accounts,  have  offered  no  rebuttal.  Making  the 
a."'ual  allowance  for  cost  of  collection  and  for  maintenance  of 
buildinors.   I    would    orive  nlaintiffs  a  decree   for  nosReHnion    nf   the 
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property  (ex  parte  against  absent  jlefendants)  and  for  Ra.  400 
cash  against  defendants  1  to  11  (upon  their  making  up  the  Cocrt 
fee  to  the  proper  figure),  with  costs  in  fall  against  defendants 
1  to  1 1  in  both  Courts. 

29<^  April  1907.  Chatteeji,  J. — 1  concur.    A  decree  will  be  drawn  up,  accept- 

ing the  appeal  in  terras  of  ray  learned  colleague's  judgment. 

Appeal  allowed. 

No.    103. 

Before  Mr,  Justice  Chatterji,  C.  I.  E.,  and  Mr,  Justice 
Johnstone. 
MUHAMMAD  UMAR  AND  ANOTHER,— (Defendants),— 
{  APPELLANTS, 

Appbllatb  Side.    ^,  Versus. 

}     ABDUL  KARIM  AND  OTHERS,- (Plaintiffs),— RESPON- 
^  DENTS. 

Civil  Appeal  No.  49  of  1907. 

Cii&tom — Alienation  —Power   of  widow  to   make    a   soU'tn-law    kbana- 
damad  or  to  gift  to  "axghter  and  her  husband — Arains  of  Naraingarh,  Umhalla 
District— Ancestral    and    acquired  frojperty— Locus  standi   of  reversioner   in 
'  presence  of  daughter. 

Found,  tbafc  among  Arains  of  Naraingarh  in  the  Umballa  District  no 
special  custom  has  been  proved  whereby  a  widow  in  possession  of  her 
deceased  husband's  estate  for  life  is  competent,  in  the  presence  of  the  first 
cousins  of  her  late  husband,  to  make  a  son-in-law  a  khanadamad  or  to 
gift  her  husband's  property  to  him  or  to  her    daughter. 

In  matters  of  alienation  a  widow  in  possession  of  self-acquired 
immoveable  property  of  her  hubband  is  subject  to  the  same  restrictions  as 
if  the  property  were  ancestral ;  and  the  existence  of  a  daughter  does  not 
preclude  a  near  reversioner  such  as  a  tirtt  coutin  frt  m  contesting  an 
alienation  effected  by  such  a  widow. 

Jitvi  v.Gahiya  (^),  Eoda  v.  Earnam  (*),  Ouluh  v.  Ishar  Kour  (3),  Chiragh 
Din  y.  Mamman  (*)  aud  Sunt  Sigh  v.  Joiuala   Singh  (°),  referred  to. 

Further    appeal    from  the   decree  of   G.  L.  Dundas,    Esquire, 
Divisional  Judge,  Umballa  Division,  dated   20th  November  1906. 

Muhammad  Shafi,  for  appellants. 
Dwarka  Das,  for  respondents. 
The  judgment  of  the  Court   was   delivered  by — 
22nd  April  1907.  Johnstone,  J. — Plaintiffs  are  the  nearest  male    collaterals  of 

one    Ali  Muhammad   deceased,  whose  property    is  in  sait.     On 

(')  98  P.  E.,  1S91.  (8)  63  P.  /?.,  1895. 
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5tb  July  1904,  some  3  years  and  10  months  after  the  death 
of  AH  Muhammad,  his  widow  Mussamniafc  Senan,  defendant  1, 
executed  in  favour  of  her  son-in-law  Muhammad  Umar, 
defendant  2.  two  deed=?  of  wi ft— one  of  the  whole  of  deceased's 
nelf-anquired  iramoveahle  property,  and  the  other  of  one-fourth  of 
his  ancestral  property.  The  suit  is  for  a  declaration  that  these 
deeds  shall  not,  after  donor's  death,  affect  the  rights  of  the 
plaintiffs. 

Defendants  contended  that  the  sfift'?  were  valid  by  custom, 
inasmuch  as  thev  were  made  in  compliance  with  the  oral  will 
of  the  deceased  AH  Muhammad  and  in  favour  of  a  khanadamad. 

Issuer  were  settled  an'!  evidence  taken  and  the  first  Court, 
after  a  lenofthy  discussion,  hold  — 

(a)  that  the  deceased  did  make  an  oral  w  1  ; 
(h)  that  that  will  was  valid  ; 

(c)  that  defendant  2   is    khanrtiamal   of  d    fendant  I;    and 

(d)  that  an  Arain  widow  ':  possession  of  her  husband's 
land  can  give  it  to  a  jn-in-law  in  presence  of  near 
collaterals  to  the  extent  noted  below,  namely, — 

(i)  acquired  property — the  whole. 

(u")  ancestral— one-fourth. 

The  learned  Divisional  Judge  took  a  different  line.  He 
utterly  disbelieved  the  story  of  the  will,  and  he  found  that  Arain 
widows  cannot  alienate  immoveable  property  by  way  of  gift. 
He  considered  the  assertion  of  hhanadamidi  a  mere  concoction, 
got  up  like  the  st  )ry  of  the  will  by  the  witness  Kalu,  Limbardar, 
an  enemy  of  plaintiffs. 

Defendants  have  filed  this  farther  appeal  and  we  have  heard 
arguments.    I  w  11  consider  first  the  question  of  the  oral  will.    The 
witnesses    who   testify  to    it   are  Kalu,    Lambardar,     Hakim  Ali, 
Ali  Bikhsh  and  Ilahi  Bakhsh.     The  first  three  say  they  were  sent 
for  at  the  time,    the  fourth  says    he    went   casually  about  his  own 
business  to   deceased's    house.     To   my   mind   none   of  them  is   a 
plainly    disinterested    witness,  and   the  first,  third  and  fourth  are 
plainly   unfriendly    to  the   plaintiffs.     This    throws   some    doubt 
upon    their   evidence;   and    it   is    contended    with    force    by  Mr. 
Dwarka  Das   that  the   absence  of  a    writing   is  suspicious.     It  is 
admitted    that  deceased  could    at  least    write  his  name,   and  it  is 
said  that  Kalu    cm    read  and   write,  and  no  registration  of  a  will 
is  required.     Mr.    Shafi    urges  that,    inasmuch  a.-^  the  Riwaj-i-am 
of     Naraingarh    tahsil    allows    wills,     both    written     and   oral, 
deceased  and    his  frieuds    kaew  that  no    writing  was    necessary  ; 
bat  even  so,  I  think  that  in  these  days  when  land  is  valuible  and 
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reversioners  are  tenacious  of  their  rights,  a  man  would  hardly, 
in  the  presence  of  near  reversioners,  trast  the  intf^rests  of  his 
daughter  to  the  chances  of  oral  testimony  being  believed. 
Farther,  I  do  not  think  that  the  argument  of  the  first  Court 
based  on  the  peculiar  nature  of  the  disease  of  which  AM 
Muhammad  died  is  worth  much. 

But  there  is  much  more  still  against  the  factum  of  the  will, 
first,  there  is  the  long  delay  in  acting  upon  it.  The  District 
Judge's  attempted  explanation  of  this,  with  Mr.  Shaft's  improve- 
ments upon  it,  is  to  my  mind  quite  insufficient.  The  idea  is  that 
defendant  2  was  only  son  of  his  father  XJsaf  Ali  and  that  it  took 
time  to  persuade  the  latter  to  let  the  former  be  a  Jchanadamad. 
But  in  February  1904  Usaf  Ali  became  by  virtue  of  a  power-of- 
attorney  agent  for  defendant  1,  who  even  then  described  herself 
as  owner  of  Ali  Muhammad's  estate,  making  no  mention  of 
defendant  2  and  his  status  and  rights.  Again,  when  Ali 
Muhammad's  death  was  reported  on  same  day  (18th  September 
1900)  to  the  Patwari  no  mention  of  the  alleged  oral  will  was 
made,  and  mutation  was  effected  in  favour  of  defendant  1  as  his 
heiress.  In  fact,  the  oral  will  and  the  Tchanadamadi  of 
defendant  2  were  apparently  never  heard  of  until  July  1904, 
when  in  order  to  bolster  up  the  gifts  they  were  mentioned  in  the 
deeds.     I  would  hold  then  that  the  oral  will  is  not   proved. 

The  next  question  is   the  right  of  the   reversioners  to  contest 
the  alienation  of  non-ancestral  property  by  a  widow.     I  take   this 
question    apart  from  all   considerations    of  who  the  alienee  may 
be,  because    Mr.   Shaft    insists   that  in  the  case  of  non-anoestral 
property  the  "  agnatic   theory"  and  its  consequence,  the  right  of 
collaterals  to  control   the  disposition  of  property  by  the  holder  for 
the  time  being,  have  no    application.     I  am  unable  to  fall  in  with 
his  view  of  the  matter.     He  relies  upon  the    passage  occurring  at 
page  183  in  Haidar  Khan  v.  Jahan  Khan{^),  beginning  "  It  is  self- 
evident,"  and  he  argues  that,  because  the  "  agnatic  theory"  does  not 
apply,    plaintiffs    have    no  locus  standi  at  all  where   non-ancestral 
property  is  concerned.  But  in  my  opiniouhe  overlooks  the  essential 
distinction   between  a  male   proprietor   under  customary  law  and 
the  widow  of  a  male  proprietor.     Leaving  out  of  account  for  the 
moment   the   rights   of   daughters,   the   male   collaterals    of  Ali 
Muhammad  upon  his  death  became  at  once  the  owners  of   all  his 
estate,   ancestral  or  otherwise,  though  their  estate  was  postponed 
and  the  property  would  not  fall  into  possession  until   the  widow's 
death  ;  while  in  the  case  of  a  male  holder  his  heirs  have  no  vested 
estate  until  he  dies.     The  reversioner  can   under  customary    law 
contest  alienations  by  a  male  proprietor  of  ancestral  estate  only  : 
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that  law  gives  him  a  sort  of  interest  in  such  estate  in  the  hands 
even  of  a  male  proprietor,  bat  not  in  non-ancestral  estate.  The 
distinction,  then,  is  clear.  Plaintiffs  can  sue  in  regard  to  the  non- 
ancestral  property  in  snit  as  well  as  the  ancestral,  becanse  they 
»re  (leaving  out  of  account  for  the  moment  the  rights  of 
daughters)  already  the  owners  of  all  All  Muhammad's  property, 
and  so  of  course  they  have  the  right  to  interview  if  any  attenapt 
is  made  by  the  holder  for  life  to  waste  it  or  make  away  with  it. 

But  Mr.  Shafi  says  that  the  actual  custom  of  the  Naraingarh 
Arains  allows  widows  tt>  make  gifts  even  of  ancestral  estate  to 
daughters  and  sons-in-law.  I  cannot  find  in  tlie  Buvaj-i-am  of 
the  tahsils  or  of  the  other  tahsils  of  the  District  of  Umballa,  or  in 
any  Wajtb-ul-arz — several  of  1853  are  on  the  record — any  warrant 
for  this.  In  them  I  find  indicatiors  that  male  proprietors  have 
here  and  there  certain  powers  of  disposition,  but  there  is  not 
a  word  as  to  widows.  And,  in  my  opinion,  the  instances  relied 
upon  by  the  counsel  do  not  prove  his  point.  They  are  seven  in 
number  as  detailed  by  the  District  Judge.  The  last  was  a  gift  to 
a  pichlag.  It  was  contested  and  set  aside,  it  beinc^  ft  greed  by 
way  of  compromise  that  upon  death  of  widow  half  should  go  to 
the  ficMag  and  half  to  collaterals.  In  No.  6  tho  mutation  entry 
expressly  says  no  jaddis  exist.  In  No.  5  we  have  no  document- 
ary proof,  and  the  witness  first  stated  that  the  reversioners 
sued  and  got  possession,  and  then  contradicting  himself  said  they 
failed  and  bought  the  land.  Anyhow,  the  reversioners  have  the 
land.  No.  4  is  entirely  based  on  the  hearsay  evidence  of  one 
witness  ;  and  the  same  remark  applies  to  No.  2.  No.  1  is  an 
alienajiion  of  recent  date  and  may  still  be  contested,  and  so  it 
appears  that  No.  3  is  the  only  instance  worth  anything  at  all. 
To  me  it  is  quite  clear  that  the  crediting  of  unusual  and 
extensive  powers  to^agriculturist  widows  is  hnrdly  warranted  on 
data  such  as  the  above;  cf.  Jivi  v.  GaJiiya  (^),  Boda  v.  Harnam(^), 
Gulab  V.  Ishar  hour  (3),  Ghiragh  Din  v.  Mamman  (*)  and 
S ant  Singh  v.  Jawala  Singh  (*),  rind  the  instances  of  gifts  by 
males  to  daughters  and  Chief  Court  rulings  in  favour  of  such 
gifts  are  wholly  irrelevant. 

It  follows  from  this  that  the  widow  could  alienate  in 
presence  of  plaintiffs  only  to  some  one  having  a  better  right 
to  inherit  thnn  the  plaintiff:^,  or  to  some  one  else  only  if  there  was 


(M  98  (*)  63  P.  ff.,  1895. 

K,^)  18  (*)  28  P.  R.,  1893, 

(»)  58  P.  B.  1899. 
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in   existence  some  one    whose   existence  bars    plaintiffs.     In  the 
present  case  this    can  only  be  if — 

(1)  Defendant  2  is  a  real  khanadamad,  and  a  khanadamad 
inherits  to  the  exclusion  of  npar  collaterals,  or 

(2)  The;daugbter  rhia  wife)  is  a  better  heir  than  plaintiffs, 
and  her  existence  bars  plaintiffs  ;  or 

(3)  Defendant  2,  by  virtue  of  being;  her  husband,  has  the 
same  rights  that  she  would  have,  the  gifts  being  taken  as  made 
to  her. 

The  first  of  these  alternatives  is  easily  disposed  of.  I  agree 
with  the  learned  Divisioral  .Judge  that  the  khanadamadi  of 
defendant  2  heard  of  for  the  first  time  in  July  1904,  is  a  fiction. 
There  is  no  proof  but  something  like  disproof  of  its  existence 
before  the  date  of  the  deed.-:.  There  was  no  authority  from  the 
husbind  to  create  it ;  and  though  among  Arains  as  a  whole 
daughters  are  no  donbt  a  favoured  class,  I  know  of  no  warrant 
for  the  contention  that  an  Arain  widow,  either  in  Naraingarh 
or  anywhere  else,  can  make  a  sOn-in-law  khanadamad  in  the 
sense  that  he  thereby  becomes  as  it  were  a  son. 

As  regards  poiuts  (2)  and  (3),  the  rulings  in  Mussammat 
Begam  v.  Nur  Bihi  (^)  and  STier  Muhammad  v.  Phula  (*),  have 
been  quoted  as  shewing  that,  when  a  widow  surrenders  the 
estate  to  the  next  heir,  remoter  heirs  have  no  locus  standi  to  contest 
her  act.  But  defendant  is  not  the  next  heir  and  the  rulings 
hardly  apply,  and  the  only  remaining  point  really  is  whether  the 
the  existence  of  the  daughter  bars  plaintiffs'  suit,  which  is  a  suit 
for  a  declaration,  not  specifically  against  the  daughter  that 
the  gifts  to  defen-lant  2  shall,  not  affect  plunciffs'  rights  after 
death  of  the  donor  widow. 

Plaintiffs  are  collaterals  in  the  third  degree  of  Ali  Muham- 
mad, i.e.,  first  cousins.  Tlie  daughter  is  not  a  party  to  this  suit, 
and  so  no  finding  as  to  her  and  plaintiff?)'  relative  rights  of  in- 
heritance can  possibly  bind  her.  But  the  question  is  not  only 
whether,  apart  from  the  gifts,  she  would  succeed  to  the  gifted 
property  on  death  of  her  mother  in  preference  to  plaintiffs,  bnt 
also  whether  she  would  succeed,  as  a  son  would  succeed  in  such  a 
capacity  as  to  bar  plaintiffs  from  suing  now.  It  seems  to  me 
clear  that  she  would  succeed  to  the  ordinary  estate  of  a  female 
ucder  customary  law  though  perhaps  if  she  had  male  issue  the 
property  would  devolve  upon  that  male  issue  upon  her  death. 
As  a  matter  of  fact  I  understand  she  has  no  male  issue,  so  that 
between  plaintiffs  and  the  property  at  the  worst  there  are  only 
two  females,  the  widow  and   the   daughter,   and  the    existence  of 
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neither  prevents  plaintiffs  from  suing   for  the  declaration  prayed 
for  here. 

Taking  this  view  of  the  matter  I  need  no<j  attempt  to  decide 
"whether  among  these  Arains,  on  the  death  of  a  sonless  widow 
holding  ancestral  estate  of  her  husbar.d,  her  daughter  or  her 
husband's  first  cousins  would  take  the  property.  I  need  only 
decide  that  the  gifts  to  defendant  2  are  invalid  in  presence  o* 
plaintiffs  and  that  the  existence  of  the  daughter  does  not  bar 
the  suit.  The  matter  of  the  relative  claims  of  plaintiffs  and  the 
the  daughter  to  possession  on  death  of  the  widow  can  most 
conveniently  be  left  for  disposal  then,  if  plaintiffs  and  the 
daughter  disagree  on  the  point. 

I  would  dismiss  the  appeal  with  costs. 

Appeal   cUsmissed. 


No.  104 

Before  Mr.  Justice  Chatierji,  C.  I.  E.,  and  Mr.  Justice 
Johnstone. 
IMAM  DIN,— (Plaintiff),— APPELLANT,  ^ 

Versus  >Appellati  Sidb. 

MDLLAAND  OTHERS,— (Defendants),- RESPONDENTS.      ^ 
Civil  Appeal  No.  1218  of  1906. 

Custom — Alienation— Gift  by  daughter  s  son  of  ancestral  maternal  estate 
inherited  by  his  mother  from  her  father  under  a  gift — Jats  of  Mathothial  g6t  of 
maaza  Kulchpur,  tahsii  Kharian,  Gujrat  District. 

Found,  that  among  Jats  of  the  Mathothial  got  of  mama  Kulchpur, 
tahsii  Kharian,  in  the  Gujrat  District,  a  daughter's  son  who  had  succeeded 
to  the  property  which  had  heen  gifted  to  his  mother  by  her  father  is 
competent  by  custom  to  gift   the  said  property  to  his  daughter. 

M'lhammad  v.  Eayat  Bibi  (')  and  Samman  V.  Ala  Bahhsh  (*),  referred  to. 

Further  appeal  from  the   decree  of  Khan  Abdul  Ghafur  Khan, 
Divisional  Judge,  Jhelum  Division,  dated  Brd  May  1906. 

Ram  Bhaj  Datta,  for  appellant. 

Beechey,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

JOflSSToNE,   J.— In   this   case     the     pedigree    table    given  IBth  April  190?. 
by     the      first      Court    differs     in      one      point     from      that 
given  by  the  learned  Divisional  Judge,  and  the  real  truth  of  the 
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matter  is  not  quite  clear.  In  the  former  table  Khana  is  shown  as 
having-  one  son,  Baklisb,  in  the  lattei  as  having  two  sons,  Hasht, 
called  original  donor,  and  Bakhsb,  father  ofMussammat  Ahmad 
Banc,  donee.  Further,  in  at  least  one  Revenue  record  Hasht  is 
spoken  of  as  father  of  the  lady.  For  our  purposes,  however,  therl 
matter  is  not  important.  We  may  take  it  that  the  first 
depaitnre  from  the  ordinary  i  ule  of  succession  among  these 
Jats  of  the  Mathothial  got  was  the  gift  to  Mussammat  Ahmad 
Bano  of  ancestral  estate  bj  her  father.  She  was  married  to 
man  of  the  Khutrial  ijot.  When  she  died,  her  son  Malla,  defendant 
1,  succeeded,  and  he  in  turn  being  sonless  gifted  the  property 
his  daughters,  defendants  -  and  8.  Plaintiff  related  to  Bakhsh  ii 
the  fourth  degree—  though  they  are  in  the  seventh  generatioi 
from  the  common  ancestor— sues  to  contest  this  gift  as  ultra  vire 
The  first  Court  finds  that  plaintiff  "  meets  "  in  the  6tl 
degree,  which  is  wrong  ;  thai  in  this  got  relatives  so  distant  are 
not  heirs,  though  perhaps  relations  in  the  fourth  or  fifth  degre^ 
might  be ;  that  a  gift  to  a  daughter  followed  by  possession  is 
valid  ;  and  that  defendants  2  and  3  are  "  resident  "  marriec 
daughters  of  defendant  1  and  so  have  the  rights  of  khanai 
damads. 

The  suit  being  on  these  findings  dismissed,  plaintii 
appealed  to  the  Divisional  Court,  which  held  that  Mussammal 
Ahmad  Bano,  when  the  gift  was  made  to  her,  held  with  the 
same  rights  as  a  hhan^idamad,  that  defendant  1  succeeded  he^ 
as  full  owner,  and  his  powers  of  dealing  with  the  propertj 
were  the  same  as  those  of  any  other  sonless  proprietor;  thai 
by  custom  he  could  gift  it  to  his  daughteis  "  by  ass  ciatinj 
"  them  with  himself  in  his  house  and  specially  in  his  old  age' 
that  this  power  is  clear  from  the  circumstance  that  he  alienate 
other  portions  of  the  land  without  protest  by  plaintiff  ;  and  ths 
the  suit  was  rightly    dismissed. 

This  petition  by  plaintiff  has  been  admitted  under  Sectioi 
70  (!)(&),  Punjab  Courts  Act,  and  we  have  heard  argument 
regarding  the  status  and  powers  of  defendant  1,  and  alsfi 
regarding  the  nature  of  the  connection  between  him  and  hid 
two  daughters.  The  latter  point  I  will  take  up  now,  and  havinf 
decided  it,  I  will  then  state  the  further  points  that  have  to 
adjudicated  upon. 

Defendant's  case  is  that  the  daughters  are  "resident" 
daughters,  their  husbands  holding  the  position  of  Jchanadamads, 
Plaintiff's  contention  is  that  they  are  ordinary  married  daughters 

^^A     *1,.,4-  +1,^     «„cami-iof      li«  rlopi'rJprl     nnfhft     hfJUlH    of     the     DOWW 
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of  pacha  man  as  defendant  1,  himself  a  daughter's  son,  whose 
mother  acqaired  the  property  by  pfift  from  her  father,  to  make  a 
gift  to  a  daughter.  In  my  opinion  defendant  2,  quondam,  wife  of 
Nek  Alaro,  deceased,  and  present  wife  of  Jivan,  is  a  V^sident  " 
daughter,  whereas  defendant  3  is  not.  Defendant  2*8  first  and 
second  husbands  are  both  natives  of  Saila,  District  Jhelum, 
while  the  property  is  in  Kalchpur,  District  Gajrat,  where 
the  family  resides.  Nek  A  lam  seems  never  to  have  lived  at 
Knlchpur,  His  name  never  appears  in  the  Revenue  records 
of  Knlchpur  and  hia  children  were  born  at  Saila,  where  he  owned 
and  cultivated  land.  Muhammad,  the  husband  of  defendant 
3,  has  also  lived  continuously  at  Saila  and  held  land  there  ;  and 
it  can  safely  be  said  that  neither  of  these  men  was  a  hhana- 
dama<l  oi  defendant  1.  But  the  case  of  Jivan,  assuming  that 
hhinadana'ii  is  recognised,  is  different  Though  he  has  held 
no  land  in  Knlchpur,  his  five  children  by  defend  ant  2  have 
been  born  there  in  defendant  I's  house,  and  the  evidence  shows 
that  he  has  resided  in  that  house  for  some  years.  Thus, 
^^^hough  defendant  2*8  dolt  did,  in  the  first  instance,  leave  her 
father's  house,  aud  though  it  i3  not  certain  that  upon  her 
second  marriage  she  began  at  once  to  reside  with  her  father, 
I  am  inclined  to  think,  if  hhanadamndi  is  to  be  recognised, 
that  her  husband  has  the  status  of  a  khanadamad  and  she  of  a 
"resident"  daughter:  cf.  Muharr.mid  v.  Uayat  Bihi  (^)  and 
Samrnan  v.  Ala  Bakhsh  ('■•). 

The  remaining  questions  are 

(1)  Has  defendant  1    the  same   powers,    in   the  matter   of 

dealing  with  ancestral  estate,  as  an  ordinary  sonless 
proprietor  of  the  Mathothial  got,  or  are  his  powers 
specially  restricted  from  the  circumstance  that  he 
inherited  the  property  from  his  mother  who  had 
received  it  by  gift  from  her  father  ? 

(2)  Can    a   sonless    proprietor  in  that    got  make    a  gift    of 

ancestral  estate  in  the  presence  of  near  collaterals  to  a 
daughter  (a)  who  is  a  "  resident"  daughter,  (6)  who 
is  not  a  "  resident"  daughter  ? 

I  am  awnre  of  no  clear  authority  regarding  the  first 
question  applicable  to  any  agricultural  tribe  in  the  Province. 
Gifts  to  a  driughter,  where  allowed,  are,  among  Punjabi 
agriculturists,  intended  for  the  benefit  of  a  daughter  and  her 
male  issue.  Muisammat  Ahmad  Bano  had  a  son,  defendant  1, 
who  has  no   sons.     In   the   absence  of    a    gift    by  him    to   a 
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daughter,  the  property  would  undoubtedly  go  to  plaintiffs  at 
his  death.  But,  taking  it  for  the  sak^  of  argument  that  one  or 
both  sections  of  question  (2)  are  an=)S\'ered  in  the  affirmative, 
can  he  make  a  valid  gift  to  either  or  both  daughters  ?  I  much 
doubt  whether  he  would  be  permitted  to  adopt  a  son  not  a 
yakjaddi  of  Mussammat  Ahmad  Bano's  father,  but  he  can 
undoubtedly  alienate  for  **  necessity"  exactly  as  an  ordinary 
sonless  proprietor  can,  and  I  am  on  the  whole  inclined  to  rule 
that  he  can  make  a  daughter  a  "  resident**  daughter  and  her 
husband  a  khanadamad  and  can  gift  to  her,  if  an  ordinary 
sonless  proprietor  of  the  tribe  can.  T  am  led  to  this  cnnelnsion 
by  a  consideration  of  the  view,  expressed  in  more  than  one 
published  judgment,  that  where  a  daughter  is  recognised  as 
heiress  of  a  sonless  man  to  the  exclusion  of  his  callaterals  or  as 
a  fit  donee  of  anrjestral  estate,  she  is  virtually  looked  upon  as  a 
son.  I  do  not  mean  by  this  that  she  has  exactly  the  status  of  a 
male  proprietor,  but  that,  she  having  passed  on  the  estate  to  a 
Bon,  that  son  is  treated  as  if  he  had  inherited  through  males. 

In  the  peculiar  circumstances  of  the  present  case  the  answer 
to  question  (2)  is,  by  no  means,  easy.  There  are  two 
contradictory  sets  of  considerations,  one  set  in  favour  of  plaintiff 
and  the  other  set  in  favour  of  defendants.  The  parties  are 
Jats  and  pure  agriculturists,  and  I  think  there  can  be  no  doubt 
on  the  authorities  that  the  general  pi-esumption  for  the 
Province  as  a  whole  is  against  the  validity  of  adoption  by  an 
agriculturist  of  a  daughter's  son  and  against  gifts  to  daughters 
and  their  sons  in  presence  of  near  collaterals.  The  institution 
of  JcTianctdamadi  also  cannot  be  said  to  be  prevalent  in  the 
Province  as  a  whole.  Next,  in  this  got  we  have  only  one 
instance  of  these  things,  namely,  the  case  of  Mussammat  Ahmad 
Bano  herself,  "  resident  "  daughter  of  Bakhsh  or  Hasht  and 
donee  of  his  ancestral  estate.  The  reason  of  this  is  said  to  be 
that  this  got  has  a  custom  of  its  own,  declared  specifically  in 
1868  at  Settlement  in  the  shajra  nasab,  where  we  find  it 
recorded  that  the  gdt  does  not  allow  gifts  to  daughters,  and  that 
the  instance  of  Mussammat  Ahmad  Bano  should  not  be  treated 
as  a  precedent.  Again  in  the  Wajib-ul-arz  of  1857  of  this 
village  it  is  said  that  a  father  may  give  a  portion  of  his  estate 
as  dowry  to  a  daughter,  apparently  even  in  presence  of  sons,  and 
nothing  specific  is  said  regarding  gifts  to  daughters  in  presence 
of  callaterals  only.  Further,  while  the  Biwaj-i-am  of  1868, 
which  seems  to  have  been  little,  if  at  all,  altered  in  1892  at 
Settlement,  in  questions  10  and  13  recognises  khanadamadi  and 
ffifta    to  "  resideat "   daughters,  certaia     tribes    of    Jats  are 
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mentioned,  but  neither  the  tribe  of  Bakhsb  nor  the  tribe  of 
defendant  1.  Thus,  we  have  in  favour  of  plaintiff  :  (1)  general 
pref-umption  for  Prtvii  ce  ;  (2)  Bb^mce  in  this  gSt  of  instances 
the  other  way  ;  (3)  tte  denunciation  in  the  shajra  nasab  of  1868 
of  gifts  even  to  "  resident  "  daughters. 

These  considerations  are,  by  no  means,  slight.  But  when 
I  turn  to  the  indications  in  favour  of  defendants,  1  find  them 
more  cogent.  In  the  Gujrat  District  geneially  it  is  well  known 
that  daughters  are  looked "  upon  with  favour  among  the 
dominant  tribes  of  Gujars  and  at  least  the  larger  sections  of 
Jats  such  as  the  Varuich  got.  Bakhsb 's  ancestors  have  been 
settled  in  Gujrat  for  at  least  200  years  (seven  generations),  and 
the  got  is  said  to  be  a  comparatively  small  one.  Khanadamadi 
is  a  very  convenient  institution,  and  both  it  and  the  practice  of 
gifts  to  "  lesident"  daughters  and  their  husbands  are  extremely 
common  in  the  district,  and,  on  the  whole,  1  arrive  at  the 
conclusion,  though  not  without  hesitation,  that  this  got  should 
not  be  held  to  follow  customs  different  fiom  the  powerful 
sections  of  Jats  inhabiting  the  district.  I  am  confirmed  in  this 
view  by  the  ciicumslance  that  defendant  1  has,  without 
objection,  sold  two  plots  of  land,  no  doubt  small  in  area, 
to  individual  reversioners,  while  Mussammat  Ahmad  Bano  gifted 
25  kanals  2  marlas  to  her  cousin  Chaugatta.  These  things,  so  far 
as  they  go,  are  hardly  compatible  with  a  consistent  attitude 
adverse  to  the  powers  of  daughters  and  to  the  status  of 
daughters'  sons  as  ordinary  proprietors.  I  may  also  note  that  in 
1892,  when  for  compilation  of  the  volume  of  "  Customary  Law" 
68  clans  of  Jats  were  questioned,  no  mention  is  made  of  the 
dissent  of  the  Mathothial  got  from  the  general  rule  given  in 
answers  10  and  13. 

I  would,  therefore,  dismiss  plaintiff's  appeal,  but  without  coats. 

Appeal  dismissed. 

No.  105. 

Before  Mr.  Justice  Johnstone  and  Mr.  Justice  Rattigan. 

BHAQIRATH  AND  OTHERS,— (Dependants),— APPELLANTS, 

Versus 
NATHMAL,— (Plaintiff),— RESPONDENT. 

Civil  Appeal  No.  683  of  1906. 

Mortgage  -  Conditional    sale — Foreclosurt — Regulation    XVII  cf   1806 — 
Validity  of  notice  oj  forecloaure-^Objection  taken  for  first  time  on  appeal. 

In  a  suit  for  poesession  of  immovable  property  under  a  deed  of  condi- 
tional sale  said  to  have  been  foreclosed  under  Regulation  XVII  of  1806  th« 
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defendants  practically  adn-itted  the  validity  of  the  notice  issued  under  the 
Regulation,  their  main  contention  being  that  no  demand  previous  to  the  issue  " 
of  the  notice  had  teen  made.  The  Court  having  found  this  point  against  th  e 
defence  decreed  the  claim.  On  appeal  the  mortgagors  challenged  the  validity 
of  the  notice  on  the  grounds,  amongst  others,  that  neither  Ichasra  and  khewat 
numbers  nor  the  principal  and  interest  were  specified  in  it,  and  that  it  did  not 
bear  the  proper  official  signature  of  the  Judge  inasmuch  as  his  official 
designation  was  in  print  instead  of  being  in  the  Judge's  own  hand. 

Held,  that  it  is  not  essential  to  the  validity  of  a  notice  that  it  should 
contain  the  khasn  and  hheivat  numbers  or  the  precise  amount  due  on 
account  of  principal  and  interest  (especially  where  a  gross  amount  due  is 
slated  in  addition  to  the  expression  "  or  the  balance  due  ")  or  the  official 
designation  of  the  Judge  in  his  own  hand -writing  under  his  signature  when 
it  already  existed  in  print  at  the  place  required. 

Held,  per  Johnstone,  J,  (Rattigan,  J.,  doubting  as  to  this)  that  in  the 
above  circumstances  an  appellant  should  not  be  permitted  to  plead  the 
aforesaid  defects  in  the  notice  for  the  first  time  in  appeal. 

Lachmi  v.  Tota  ('-)  and  Madho  Persad  v.  Oajudhar  (-)  referred  to. 

The  judgment  of  the  Conrt  was  delivered  by 

9^  t  T         1907  Johnstone,  J. — This  is  a  first  appeal  against  the  judgment  of 

the  Dislrict  Judge  of  Hissar.  The  suit  is  based  on  a  hai-hil-wafa, 
dated  22nd  November  1895.  Plaintiff  claims  to  have  become 
full  owner,  by  virtue  of  the  deed  and  of  the  action  taken  by  him 
under  Regulation  XVII  of  1806,  on  8th  May  1902.  He  brought 
his  suit  in  January  1906.  Upon  the  pleadings  issues  were 
diawn  ;  and  the  Couit  below  has  held  as  follows  ;  — 

(a)  TLc  full  mortgage-money  was  paid  to  the  mortgagors- 
defendants. 

(6)  Defendants  may  have  deposited  Rs.600  of  the  loan  with 
mortgagee,  but  this  does  not  invalidate  the  mortgage, 
inasmuch  as  it  does  not  amount  as  defendants  contend 
to  a  failure  of  part  of  the  consideration. 

(c)  Demand  by  mortgagee   before  issue  of  notice  is  proved. 

{d)  The  parties  being   Brahmins,  \he  Land  Alienation  Act 

does  not  apply  to  the  case. 

These  findings  covered   all  the  pleas  of  the  defendants  in  the 

Court   below.     They  admitted   receipt  of  the   foreclosure   notice 

aud  did  not  say  a  word  about  any   irregularity  or  defect  in  it. 

Defendants  mortgagors  have  appealed  against  the  decree 
passed  by  the  Court  below  on  the  basis  of  the  above  findings. 
They  began   by  again   pleading  the   Punjab  Alienation   of  Land 

"■        '   BHE.',(*)  16P.  jR„  1888.  i^)  I.  L.  R.,XI  CaU.,  Ul  P.  G.\ 
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Act,  bnfc    their   learned   pleader    expressly    renounced   the  plea 
before  us  as   nnsustainable. 

They  then  (ground  'S  of  appeal)  contended  that  the  notice 
under  the    Regulation  of  1S06    was  defective    because  — 

(t)  area  of     land    and   khasra    and    khetoat    nuiibers   are 
entered  neither  in  the  notice  nor  in  the  application  for 
its  issue  ; 
(u)  the  notice  states  that  Rs.  7,876  should  be  paid  ; 

(in)  amounts  of  principal  and  interest  are  not  specified  in 
the  notice ; 

(iv)  the  signature  of  the  District  Judge  on  the  notice  is 
not  his  proper  oGBcial  signature,  the  woids  '•  District 
Judge  "  being  printed  in  vernacular  below  the  signa- 
ture instead  of  being  in  the  Judge's  own  hand. 

Next  they  again  deny  that  demand  was  made  ;  and  contend 
that  the  interest  is  of  a  peual  nature.  [The  latter  part  of  this 
was  not  pressed]. 

Lastly  they  again  raise  the  objection  that  Rs,  500  of  the 
mortgage  money  was  never  paid  to  them. 

All  this  is  in  the  memorandum  of  appeal.  In  addition  they 
urge  orally  that  Section  8  of  the  aforesaid  Regulation  requires 
that  the  notice  should  make  reference  to  Section  7  or  it  is  invalid, 
and  this  notice  never  mentions  Section  7.  And  further  they  assert 
that  the  copies  of  notices  actually  received  by  them  differ  from 
the  notice  on  the  file  and  are  incorrect  in  certain  particulars. 

The  first  objection  taken  by  the  plaintiffs'  counsel  to  all  this 
is  that  all  pleas  regarding  defects  in  the  notice  and  in  its 
service  should  be  taken  to  be  waived  in  the  Court  below,  where 
receipt  of  notice  was  admitted  without  any  comment  except  that 
demand  was  not  made  before  issue  of  notice. 

There  is  no  doubt  that  in  the  interests  of  the  class  for  whose 
protection  Regulation  XVII  of  1806  was  passed,  the  ordinary 
rules  of  pleading  have  been  by  high  authoiity  somewhat  departed 
from.  Section  146,  Civil  Procedure  Code,  seta  forth  the  circum- 
stances in  which  issues  arise — "  when  a  material  proposition  of 
"factor  law  is  aflBrmed  by  the  one  party  and  denied  by  the 
"other."  In  ordinary  circumstances  a  Civil  Court's  duty  is  to 
enquire  into  and  decide  the  issues  that  arise  in  a  case  before  it. 
If  a  defendant  does  not  raise  the  plea  that  something  done  by 
plaintiff  was  irregular,  ordinarily  the  Court  would  not  itself  raise 
the  point.  In  an  ordinary  way  the  only  exceptions  are  in  regard 
to  such  matters  as  limitation  or  want  of  jurisdiction.  In  the 
latter  cise  the  Court  takes  notice  of  the  piatter,  even  thoueh  not 
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pleaded,  because  if  the  jurisdiction  is  barred,  the  Court  has  no 
power  to  deal  with  the  suit  at  all;  and  an  unpleaded  queGtion  of 
limitation  is  taken  notice  of  on  somewhat  similar  grounds.  But 
here  plaintiff  stated  that  he  had  duly  served  his  notice  and  had 
thereby  gained  an  absolute  title;  and  in  reply  defendants 
retorted.  -  We  have  received  your  notice;  but  our  objection  is 
"that  before  notice  you  made  no  demand  as  required  bylaw" 
I  am  very  doubtful  whether  any  rule  of  pleading  or  of  equity 
after  this  warrants  a  defendant's  pleading  for  the  first  time  in 
the  Appellate  Court  that  the  notice  itself  contains  defects,  if  the 
notice  is  on  the  face  of  it  romplete. 

Two  rulings  have  been  quoted  by  Lala  Ishwar  Das  for 
appellants,  in  suppo.tof  the  contention  that  such  matters  can 
be  raised  for  the  first  time  in  appeal,  m«.,  Lachmt  v.  Tota  (') 
and  Madho  Persad  v.  Gajudhar  (■').  In  the  former  it  was  held 
that  this  Court  could  and  should  take  up  in  foreclosuie  cases  the 
question  of  demand  prior  to  notices  even  if  it  had  not  been 
mentioned  below.  The  principle  laid  down  was  that  the  pro- 
visions of  the  Regulation  are  not  merely  directory  but  imperative. 
"It  would  appear,  there  foie,"  the  learned  Judges  remarked, 
"  incumbent  upon  the  mortgagee,  who  seeks  to  enforce  a  forfeiture 
"  under  the  Regulation,  to   prove  afiirmatively    that  each  and  all 

"of   the   prescribed    conditions     have    bren    fulfilled His 

"  plaint  should  distinctly  state  not  only  that  the  year  of  grace 
"had  expired  but  that  the  procedure  prescribed  by  law,  both 
*'  preparatory  to  and  in  connection  with  the  notice  of  foreclosure 
"  had  been  duly  observed." 

In  Madho  Persad's  case  the  mortgagor  had  in  the  first  Court 
rested  his  case  solely  on  the  absence  of  consideration  of  the 
mortgage  and  had  admitted  receipt  of  notice  of  foreclosure,  no 
issue  as  to  validity  of  notice  being  drawn.  On  appeal  to  the 
Judicial  Commissioner  of  Oudh  the  matter  of  invalidity  of  the 
foreclosure  proceedings  was  taken  up  and  the  Court  ordered 
enquiry  and  found  that  the  foreclosure  was  ineffectual  owing  to 
ii regularities.  Their  Lordships  in  further  appeal  declined  to 
condemn  this  procedure  of  the  Judicial  Commissioner  and  used 
words,  regarding  the  nature  of  the  provisions  of  the  Regulation 
which  were  evidently  borrowed  by  the  Judges  of  this  Court  who 
decided   Lachmi  v.    Tota,  aforesaid. 

Kow  in  the  present  case  the  plaint  asserted  that  on  such  a 
day  notice  of  foreclosure,  for  a  period  of  one  year,  was  caused 
to  be  issued  by  the  Court  of  the  District  Judge  ;  that  the  said 
notice  was   dvly  served   on  7th  May  1902  ;  that  the  file  of  the  case 
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was  duly   consigned  to  the  Record    Room  on  completion.    It  also 
asserted  that   demands  haH    been  made  before  issue  of  notice  ar,d 
bad  not  been    attended  to.     In  my  opinion  these  assertions  cover 
alia   plaintiff  is   called  upon    to  make   in   his   plaint.  ,  He   need 
not,   for  instance,  wade  through  f.ll  the   rulings  of   authority  on 
defects  in  notice=i  and  assert  :— "  The  notice  was  signed  in  full  by 
•«  the  Distrif.t  Judge  and  not  merely  initialled";  "  the  signature  of 
"  the   Distrieb   Judge  was   followed  by  his   oflBcial  designation  "  ; 
and    so   on.     In  my   opinion    each  case   of   this   kind    should  be 
treated  equitably  on  its  own  facts.     There  are  of  course  cases  it. 
which  even  an  Appellate  Court  should  itself  most  carefully  scru- 
tinise the  notice  and  the  proceedings  connected  with  it.  The  Privy 
Council    ruling   discussed    above  only  goes  the  length  of  saying 
(a)  that   where  a  Lower  Appellate  Court    has  ordered  a    furthei; 
enquiry  into  pleas  of   irregularity  of    notice  not    put  forward  in 
the  fir^t  Court,  the   Judicial  Committee  will    not   condemn  and 
reverse  the  action  of  the  Lower  Appellate  Court;  and  (h)  that  the 
provisions   of   the  Regulation    are    imperative   and  not    merely 
directory.   Let  us  see,  then,  what  the  Regulation  really  prescribes 
in   set  terms.     Section   8     lays     it  down    that    the    mortgagee 
desirous  of  foreclosing  must  — 
(a)  make  demand  ; 

(6)  apply  to  the  District  Court  in  writing. 
That  the  Court  should  then — 
(c)  serve  the  mortgagor  with  a  copy  of  the  application ; 

{d)  At  some  time  notify  to  Umhj  parwana  under  its  seal 
and  ofBcial  signature  tha%  if  he  shall  not  redeem  the 
property  mortgaged  "  in  the  manner  provided  by  the 
"foregoing  seotion"  within  one  year  from  the  date  of 
the  notification,  the  morbg&x^  will  ba  finally  foreclosed 
and  the  conditional   sale  will  become  absolute. 

If  it  appeared  to  an  Appellate  Court  that  the  mortgagor  was 
totally  ignorant  of  the  law  and  had  no  legal  advice  in  the  first 
Court  and  that  there  were  obvious  errors  in  the  notice,  I  think  it 
would  be  its  duty  to  take  the  matter  np,  even  sue  motu,  and 
certainly  upon  objection  raised  in  appeal ;  but  here  mortgagors 
evidently  had  legal  help,  for  they  noticed  the  requirement  of  prior 
demand  (a)  above  and  pleaded  its  absence.  It  seems  to  me  in 
such  a  case  a  little  doubTful  whether  thoy  should  be  allowed  to 
come  up  to  an  Appellite  Court  with  a  number  of  technical  objections 
to  the  notice  which  they  had  not  put  forward  in  the  first  Court, 
the  notice  being  oti  the  face  of  it  substantially  complete  aud  not 
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I  am  aware  that  the  tendency  of  the  Courts  which  have 
followed  the  Privy  Council  ruling  quoted  above,  has  been  to  takeV 
a  view  rather  different  from  the  above,  and,  therefore,  I  will  take 
up  the  objections  to  the  notice  now  urged,  one  by  one,  notwith- 
standing vbj  personal  view  as  to  the  manner  in  which  such  cases 
should  be  dealt  with. 

Mortgagors  deny  prior  demand,  but,  in  my  opinion,  the 
evidence  on  the  record  fully  proves  that  demand  was  duly  made. 
It  is  admitted  that  written  notice  of  demand  reached  at  least  two 
mortgagors ;  and  I  see  no  reason  to  doubt  the  veracity  of  the 
three  witnesses  who  testify  to  tlie  oral  demand  of  Mangsar,  Sambat 
1958,  and  the  second  oral  demand  of  a  later  date  ;  these  demands 
being  made  of  all  three  mortgagors  together. 

As  to  absence  of  mention  of  khasra  and  hhewat  numbers,  I 
am  unable  to  see  anything  in  Section  8  to  make  such  mention 
necessary.  As  to  the  figure  Hs.  7,876  being  misleading,  I  find 
the  notice  runs  thus  :  "  You  are  hereby  informed  that  if  within 
"  a  year  from  date  on  which  you  receive  this  notice  you  fail  to 
"  pay  or  tender  to  the  minor  mortgagee  or  his  legal  representa- 
"  tive  the  sum  of  Rs.  7,876  lent  to  you  under  the  deed,  or  the 
"  balance  due,  together  with  the  interest  which  may  be  due  on 
"  that  sum,  or  to  deposit  the  said  sum  in  Court  within  the  time 
"  above  specified,  the  mortgage  will  be  finally  foreclosed, 
"&c.,  &c." 

Now  the  principal  sum  stated  in  the  deed  amounts  to 
Rs.  4,200  and  with  interest  the  total  due  was  Rq.  7,876.  The 
wordiner  of  the  notice  is  thus  not  happy,  but  I  am  unable  to  see 
that  it  is  really  misleading.  In  the  first  place,  the  deed  provides 
for  compound  interest,  so  that  at  the  end  of  a  year  the  total 
accumulation  is,  as  it  were,  principal.  Again,  it  was  not  necessary 
to  state  the  amount  precisely  at  all;  and,  in  my  opinion,  this 
consideration,  together  with  the  fact  of  tlie  addition  of  the  words 
"or  the  balance  due"  prevents  the  infelicitous  diction  from 
being  actually  misleading. 

As  regards  the  signature  on  the  notice  the  objection  is  that 
the  District  Judge  has  written  his  name  "  Bhf.i  Aya  Singh"  but 
has  not  himself  written  the  words  "  District  Judge,"  these  words 
being  in  print,  below  the  signature.  In  my  opinion  this  is  an 
adequate   "  official  signature." 

Next,  as  regards  the  objection  that  the  notice  does  not  say 
that  the  property  shall  be  redeemed  in  the  "  manner  provided 
"  for  bv  the  foregoing  section,"  my  opinion  is   that   these   words 
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need  not  appear  in  the  notice.  They  would  be  useless  to  a 
mortgagor  who  did  not  have  a  copy  of  the  regulation  by  him  ; 
and  when  we  6nd  that  tie  no^io  repeats  all  the  essential 
portions  of  section  7,  I  would  hold  that  this  part  ol  section  8 
has  been  fully  and  most  satisfactorily  complied  with.  In  the 
present  case  this  is  undoubtedly  what  has  happened,  as  the 
above  quotation  from  the  notice  shows. 

Lastly  it  is  said  now,  for  the  first  time,  that  the  notices 
actually  served  do  not  agree  with  the  District  Judge's  oflBce 
copy  of  the  notice,  which  is  the  only  notice  on  the  record,  and 
are  defective.  I  can  only  say  as  to  this  that  this  Court  should 
refuse  to  look  at  documents  which  were  not  presented  to  the 
lower  Court,  unless  some  good  reason  for  the  non-presentation 
is  made  out.     No  such  reason  is  made  out  here. 

The  notice  then  was  quite  regular,  and  it  remains  only 
to  discuss  the  plea  that  out  of  the  consideration  a  sura  of  Rs,  500 
did  not  pass.  The  lower  Court  has,  to  my  mind,  fully  disposed 
of  this  objection :  the  sura  named  did  pass,  and  was  then 
deposited  with  the  mortgagee. 

For  these  reasons  I  would  dismiss  the  appeal  with  costs. 

Rattigan,  J. — Upon  the  fact;  of  this  present  case  I  agree  23rd  Janv  1907. 
entirely  with  my  brother's  conclusions.  The  demand  was,  I 
think,  undoubtedly  made,  and  I  do  not  consider  the  notice 
issued  to  be  defective  in  any  material  respect.  On  the  contrary,  I 
am  of  opinion  that  the  notices  if  they  erred  at  all,  erred  in  giving 
the  mortgagors  more  information  than  was  legally  necessary. 
Certainly  they  were  in  no  sense  misleading. 

The  mortgagors  studiously  refrained  from  producing  the 
original  notices  in  the  Court  below,  and  in  consequence  the 
plaintiff  was  obliged  to  rely  on  oflBce  copies.  Presumably  the 
latter  are  correct,  but  if  they  are  not  the  mortgagors  cannot 
at  this  stage  of  the  case  ask  the  Court  to  allow  them  to  produce 
the  originals  in  evidence  They  can  give  no  explanation  of  the 
non -production  of  these  originals  at  an  earlier  stage,  and  it 
would  be  very  nnfair  to  the  plaintiff  to  receive  further  evidence 
upon  this  point  now, 

I  also  agree  that  full  consideration  passed,  and  that  there  is 
no  proof  that  plaintiff's  father  was  after  registration  paid  back 
the  sum  of  Rs.  500.  I  see  no  reason  to  doubt  the  correctness  of 
the  lower  Court's  finding  as  regards  this  item. 

As  upon  the  facts  I  held  that  the  defendants'  objection 
must  fail,  I  do  not  feel  called  upon  to  express  any  opinion  as  to 
whether  in  cases  such  as  this  the  mortgagor  is  entitled  on  appeal 
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to  raise,  for  the  first  time,  objections  to  the  validity  of  a  notice 
issued  under  the  Regulation,  he  having  in  the  first  Court 
practically  admitted  the  validity  of  such  notice.  As  at  present 
advised  I  am  inclined  to  agree  with  my  brother  upon  this  point, 
but  I  would  prefer  to  reserve  any  definite  decision  thereon  until 
the  question  has  actually  to  be  determined. 

The  appeal  is  dismissed  with  costs. 


No.  106. 

Before  Mr.   Justice  Johnstone. 

RAUSHAN,—(DaPEN-DANr),— PETITIONER, 
Revision    Side.     ^  Versus 

i  MAKHAN,—(PLAiNr[FP),— RESPONDENT. 

Civil  Revision  No.  372  of  1905. 

Pre  emption — Assignment   of  property    by     vendee — Suit   by  pre-emptor 
against  vendee  alone  subteq'tent  to  th'S   saii   a^sijnmznt^Partiei — Pre-emptor 
botind  to  implead  tranaferee  or  to  imtitu'e  fresh  suit  against  him — Limitation 
for  such  action  ^Limitation  Act,  1817,  Schedule  II,  Article  10. 

Held,  that  where  the  subject  matter  of  a  pre-emption  suit  has  been 
assigned  by  the  original  vendee  before  the  pre-emptor  had  instituted  his  suit, 
the  latter  is  not  entitled  t  >  recover  the  property  from  the  transferee  on 
the  strength  of  a  decree  he  obtains  against  the  vendee  alone.  In  order 
to  obtain  the  property  from  the  transferee  he  is  bounl  either  to  implead  th  c 
latter  as  a  party  to  his  original  pre-emption  suit  o^^^  institute  a_  fresh  suit 
within  the  period  of  limitation  prescribed  iu  Article  10  of  the  Second  Schedule 
of  the  Limitation  Act,  1877. 

Ndhi    BaJchsh    v.    Fakir    Muhammad     ('),   Bogha  Singh   v.    Gurinuhh 
Singh  (*),  and  Bakim  Singh  v-  Indar  (')  referred  to. 

Petition  for  revision  of  the  decree  of  A.  B.  Martineau,    Esquire, 
Divisional  Judge,  Lahore  Division,  dated  2'^th  November  1904. 
Roshan  Lai  and  Gopal  Chand,  for  petitioner. 
Ganpat  Rai;  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

SOth  Octr.  1906.  Johnstone,  J. — In  this  case,  one  Makhan  sued  Wahid,  vendee, 

and  his  vendor,  for  pre-emption  of  a  certain  area  of  land.  The 
sale  took  place  on  30th  January  1900,  and  the  suit  was  instituted 
on  28th  January  1901.  Before  this,  one  Dulo  had  sued  the  same 
persons  for  pre-emption  on  19th  January   1901,  and   obtained   a 

(1)  25  i*.  B.,  1903.  («)  93  P.  i?.,  1902. 

(3)  46  P.  JR.,  1902. 
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decree  on  28th  June  1901,  which  he  never  executed.  Makhan 
got  his  decree  on  8th  Apiil  1902.  Before  any  suit,  on  9th  May 
1900,  mutation  of  a  part  of  the  land  had  been  sanctioned  in 
favour  of  Dasauudhi  and  Raoshan  on  the  basis  of  an  exchange 
with  the  vendee,  notice  of  which  had  been  given  to  the 
patwari  on  1 4th  April  1900,  the  usual  proclamation  following. 
Similarly,  notice  had  been  given  to  the  patwari  of  the  transfer 
by  way  of  exchange  of  a  further  portion  of  the  land  to  Gahna  by 
vendee  on  i3th  December  1900,  and  mutation  was  sanctioned 
four  days  later.  Further,  on  13th  November  1901,  in  the  course 
of  Makhan's  pre-emption  suit  the  exchanges  were  clearly  men- 
tioned ;  but  plaintiff  did  not  have  the  transferers  impleaded. 

Having  secured  his  decree,  plaintiff  Makhan  proceeded 
to  execution  and,  of  course,  easily  got  possession  of  so  much  of 
the  land  as  remained  in  tbe  hands  of  the  vendees  ;  but  possession 
of  the  land  in  the  hands  of  the  aforesaid  transferers  was  refused 
by  the  holders  under  circumstances  stated  at  length  by  the 
Divisional  Judge.  On  this  plaintiff  brought  this  separate 
suit  agaimt  vendee  ar.d  transferers,  and  the  first  Court  framing 
the  following  issues  : — • 

I.     Was  the  plaintiff's   application   for   execution   against 
the  transferers  rejected  and  so  this  suit  is  barred  ? 

II.  Can  the  plaintiff  object  to  the  exchanges,  seeing  they 
were  made  before  institution  of  his  pre-emption  suit  ? 

III.  Does  Section  13,  Civil  Procedure  Code,  bar  this  suit 
as  regards  the  vendee  ? 

IV.  To  what  relief  it.  plaintiff  entitled  ? 

Held,  that  Section  13,  Civil  Procedure  Code,  barred  this  suit 
as  against  defendant  1  (vendee)  ;  that  the  exchanges  were  invalid 
as  being  made  before  expiry  of  the  period  for   pre-emption  ;  that 

thus  the  transferers  are  mf  re  trespapseis  ;  and  that  plaintiff  mutt 

have  a  decree  for  the  land  agairst  them. 

The  transferers  appealed  to  the  Divifionsl  Court,  vhich  held 
—(1)  that  a  separate  suit  i-nd  net  f^n  appeal  ag aingt  the  o?der 
refusing  possession  by  execution  was  the  proper  course  inas- 
much as  there  had  been  no  obstruction  or  resistance  and  so  Section 
331,  Civil  Procedure  Code,  had  no  application;  (2)  that  the 
present  suit  is  not  one  for  pre-emption,  inasmuch  as  the 
plaintiff  has  already  got  his  decree  for  pre-emption  and,  having 
paid  the  price  fixed  by  the  Court,  stands  already  in  the  shoes 
of  the  verdee,  the  propri(taiy  right  vestirg  in  him  as  from  date 
of  ft;le  ;  (?)  iliEi  ileT<fcie  till  tiarf-fers  mrde  after  fale  are 
invalid  f gainst  plaintiff  srd   the  transfprprB  are  fnere  trpfinnRRprH 
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The  Divisional  Judge  having  thus  dismissed  the  appeal, 
the  transferers  came  up  here  on  the  revision  side  under  Section 
70  (1)  (b),  Ponjab  Courts  Act.  For  them  Mr.  Roshan  Lai 
contents  himself  with  urging  that  plaintiff  is  entitled,  as  regards 
this  land,  to  sue  only  by  way  of  pre-emption  ;  that  the  previous 
suit  in  no  way  affects  his  clients  who  were  not  parties  ;  that, 
taken  as  a  pre-emption  suit,  the  present  suit  is  out  of  time  ; 
and  he  relies  upon  the  remarks  in  Nabi  Bakhsh  v.  FaMr 
ilfwft flt2ima£^ 'J J  at  jpage  81j  2nd  paragraph. 

Mr.  Ganpat  Raifor  plaintiff  contends  (1)  that  the  exchanges 
were  *'  collusive  ",  though  he  does  not  eay  th(y  were  fictitious  ; 
(2)  that  the  title  of  the  vendee  at  time  of  the  exchanges  was  a 
"  defective  *'  title,  and  so  the  transfers  effected  in  favour  of 
appellants  are  voidable  at  the  instance  of  the  plaintiff,  Bogha 
Singh  v.  Gurmuhh  Singh  (*),  page  419,  and  Hakim  Singh  v. 
Indar  (3),  page  165  ;  (.3)  that  transferers  are  thus  mere  tres- 
passers ;  (4)  that  the  second  transfer  in  Nabi  Bakhsh's  case 
was  by  way  of  sale,  not  of  exchanges,  and  so  that  ruling  is 
inapplicable,   and  so  forth. 

After  considering  the  arguments  and  the  authorities,  I  have 
no  doubt  that  Nabi  Bakhsh's  case  is  fully   in  point.     I  hold  that 
plaintiff  has,  even  as  against  the  tranf'feters,  no  suit  except  by  way 
of    preemption.     Had  thty  been  impleaded  in  tl  e  prtvicus   suit, 
they  could  certainly  have  fet  up  any  defences   the  vendee  might 
have     set   up,      and     plaintifl     cannot     by    keeping    them    out 
of      that     suit    deprive     tfcem     of     the   right    to    make     these 
defences.      What  title  is  it  that  the  transferers  took    upon   their 
excb  anges  ?     They  took    the  same  title  as  the  vendee    had — seeJ 
page  420,  middle  of   Bogha  Singh  v.  Qurmukh  Singh  (^),  already] 
quoted — which  included  the  right  to  resist  the  pre-emptor's  claimj 
on  all    or    any    appropriate  grounds.     Plaintiff    must,    even   asj 
against  the  transferers,  prove  (or  get  them   to  admit)  his   suit 
to  be  within  tiite  under  Article  10,  Schedule  II,  Limitation   AotJ 
1877  ;  must  prove  that  his  right  of  pre-emption  is  superior  to  (haU 
of  the  vendee  ;  and  so  forth.    Clearly  then  any  suit  against  the] 
transferers  by  plaintiff  most  amount  to  a  pre-emption  suit.    The 
suit  is  therefore  time-barrod. 

This  shows  that  the  transferere  are  not  mere  trespassers  anyi 
more   than    the   vendee    was    and   <-hat    the    transfers  are     not 
voidable  or   void  at    the    mere*  option    of   plaintiff,   apart  from 


(^)  25  P.  i?.,  1903.  C)  93  P.  R.,  1902,  F.  B. 

{■'>)4:6P.R.,  1S02. 
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proof  as  against  the  transferers,  that  the  plaintiff's  right  of 
pre-emption  is  superior  to  that  of  the  vendee  and  is  enforceable 
against  him;  and  also  that  the  case  of  Nabi  B^khsh  (1903)  is  not 
distinguishable  as  the  plaintiff  seeks  to  distinguish  it.  The 
assertion  tha^.  the  exchanges  were  "  collusfc^  "  is  beside  the 
mark.  It  makes  no  difference  in  the  case  eye^ii  we  assume  the 
transfers  were  effected  to  defeat  pre-emption  a:id,  further,  there  is 
no  evidence  of  "jpollusion." 

The  fact  is  that  plaintiff  had  ample  opportunity  to  implead 
the  transferers  before  the  suit  was  barred  against  them,  but  he 
was  badly  advised  and  now  has  lost  his  rights. 

I  allow  the  petition  [and,  setting  aside  the  findings  and 
decree  of  the  Courts  below,  I  dismiss  plaintiff's  suit  with  costs 
throughout. 

Application  allowed. 


Revision  Sidb. 


No.  107. 

Before  Mr.  Justice  Johnstone. 

NIHARKU,—(Plaimtiff),— PETITIONER, 

Versus 

MADHO  AND  OTHERS,— (Defendakts),— RESPONDENTS. 

Civil  Revision  No.  444  of  1904. 

Partnership — Assignment  of  his  share  by  a  'partner — Ltahility  of 
asngnee  on  admission  for  debts  oiving  ly  the  firm— Contract  Act,  1872, 
Sections  140,  251. 

Held,  that  the  assignee  of  a  share  in  a  partnership  concern  when 
admitted  into  partnership  by  the  other  partners  is  liable  for  the  debts  owing 
by  the  firm  as  originally  composed,  notwithstanding  the  fact  that  the  creditor 
may  not  have  accepted  the  assignment  or  absolved  the  assignor  from 
liability. 

Petition  for  revision  of  the  order  of  Major  P.  S.  M.  Burlton,  Judge, 
Small  Cause  Court,  Simla,  dated  SOth  November  1903. 

Sukh  Dial  and  Harris,  for  petitioner. 
Gould sbury,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Johnstone,  J. — In  this  case  plaintiff  sued  defendants  1,  2  and     oq/»  f\  ,      iqa^ 

3  for  Rs.  199-10-0  on  the  ground  that  he  had  paid,  on  behalf  of 

the  firm  to  which  defendants  belonged,  Rs.  192  for  them  to  the 

Patiala  State,  he  being    surety  for  the  firm   in  connection   with 

a  certain  contract,  and  the  fiim!  in  the    peison  of  defendant  1. 
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having  expressly  engaged  in  writing  to  recoup  him  for  this  pay- 
ment. A  variety  of  pleas  were  put  in  ;  but,  for  the  purposes  of 
this  revision,  it  is  enough  to  state  that  the  Small  Cause 
Court  dismissed  the  claim  a8  against  defendants  2  and  8  and 
decreed  it  as  against  defendant,  and  that  now  the  question  for 
decision  really  is  has  plaintiff  a  cause  of  action  against 
defendants  2  aiid  3  ? 

The  firm  consisted  at  first  of  defendant  I  and  Jagadhar,  and 
plaintiff  became  surety  in  the  firm's  contract  with  the  Patiala 
Durbar.  Then  Jagadhar  sold  his  interest  to  defendants  2  and 
3,  the  latter  being  a  minor  at  the  time.  Defendant  3  accepted 
the  situation  when  he  came  of  age  on  7th  November  1902  and 
remained  a  partner.  On  10th  April  1903  plaintiff  made  two 
payments  to  the  Patiala  people  on  account  of  the  aforesaid 
contract,  viz.,  of  Rs.  105  and  Rs.  87,  respectively.  On  21st  April 
1903  defendant,  professing  to  act  for  the  firm  of  defendants  1,  2 
and  3,  execnted  a  deed  promising  to  repay  with  interest  this 
amount  of  Rs  192  and  also  any  further  sums  plaintiff  might  pay 
in  the  same  way.  The  Court  below  has  held,  on  these  facta,  that 
Section  140,  Indian  Contract  Act,  applies,  and  that  plaintiff  has 
a  cause  of  action  only  against  defend;; nt  and  Jagadhar. 

Plaintiff  comes  up  on  the  revision  side  and  contends  that 
the  law  has  been  wrongly  applied  ;  that  immediately    defendants 

2  and  8  became  partners— or  at  least  immediately  after  defendant 

3  came  of  age  and  ratified  the  introduction  of  himself  into  the 
partnership  defendants  2  and  8  became  liable  for  all  that  Jagadhar 
would  have  been  liable  for,  including  the  re-imbursement  to 
plaintiff  of  sums  paid  by  him  under  his  security  bond,  and  that  the 
deed  of  2l8t  April  1903  bound  all  three  defendants. 

In  reply  Mr.  Gouldebary  suggests  collusion  between  defendant 
1  and  plaiiitiff  as  to  (X(  cuti(  n  of  the  deed  of  21st  April  1903  ; 
denies  defendant  I's  power  to  bind  defendants  2  and  3  by  it ;  points 
out  that  this  deed  was  not  cne  cf  the  conditions  of  the  entry  of 
defendants  2  and  3  into  the  fiim,  as  it  was  execnted  long  after 
that  entry,  and  that  Section  251,  Contract  Act,  has  no  application 
because  the  execution  of  the  deed  was  not  a  thing  "  necessary 
for  or  usually  done  '  in  carrying  on  the  business  '  of  such  a 
partnership  ".  He  also  relied  on  Harrison  v,  Delhi  and  Lomion 
Bank  (M,  the  bearing  of  which  on  the  present  case  I  am  unable 
to  see. 

My  view  of  the  case  is  that  if  at  the  time  of  the  execution  of 
the  deed  of  21st  April  1903  defendants  2  and  3    weie  not  liable 

<i>I.  L.  B.,  IV  All.,  n.  437. 
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to  repay  to  plaintiff  the  sum  of  Rs.  392  aforesaid,  or  any  other 
sums  payable  by  him  under  his  security  bond,  then  the  execution 
of  the  deed  would  not  come  under  Section  251,  Contract  Act,  for 
that  deed  was  executed,  so  far  as  I  can  see,  without  actual 
consultation  with  defendants  2  and  3  and  without  their  express 
consent,  and  it  was  not  in  the  caso  pat  an  act  necessary  for  or 
usually  done  in  carrying  on  the  business  of  sucb  a  contract.  It 
is  not  open  to  a  partner  in  a  firm,  who  is  himself  alone  under  a 
certain  liability  to  an  outsider,  to  engage  on  behalf  of  the  whole 
firm  that  all  its  members  shall  be  subject  to  that  liability,  unless 
he  obtains  authority  from  his  paitners  so  to  engage.  Therefore 
we  must  go  bick  a  little  and  see  whether  defendants  2  and  3 
were  liable  independently  of  the  deed.  If  they  were,  then 
defendant  1  had  power  to  execute  the  deed  as  we  have  it. 

I  have  little  doubt  of  defendants  2  and  3's  liability.  After 
7th  November  1902,  if  not  earlier,  they  were  undoubtedly 
partners,  and  I  can  sea  no  reason  wh  y  they  should  not  be  held 
liable  exactly  as  Jagalhar  would  have  been  liable.  The  Court 
below  has  misunderstood  Secfcio;i  140,  Indian  Contract  Act.  It 
is  true  that  the  Patiala  Darbar  refuse  I  to  recognise  defendants 
2  and  3  as  contracting  with  it  and  continued  to  look  to  defendant 

1  and  Jagadhar  for  fulfilment  of  the  contract.  But  it  is  not 
right  to  say  that  therefore  the  Patiala  Darbar  "  had  rights" 
only  against  defendant  I  and  Jag -id  bar.  It  undoubtedly  had 
rights  ftgamst  defendants  2  and  3  also,  though  it  elected  not  to 
enforce   them  and  not  to  absolve  Jagadhar.     Hence  it  was  wrong 

to  hold  on  the  strength  cf  the  section  quoted — see  margin — that  Section  140  Where* 
the  surety  (plaintiff)  is  invested  with  rights  only  against  the  J^^^-ranteed  debt  wa; 
two  original  meubers  of  the  firm  and  not  also  against  defendants  surety  upon  paymeni 

2  and  3.  ...  of  all  that  he  the 

principal    debtor  is 

I  allow  the  petition   and  give  plaintiff    h^s  decree  against  all  S^u'' thl^rSht' 

3  defendants,  with  costs  against  all  3  defendants  in  the  first  Court  which  the  creditoi 
and  in  this  Court  against  defendants  2  and  3.  dpafdebtor!^^  ^"° 


Application   allowed. 
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No.  108. 

Before  Mr.  Justice  Johnstone  and  Mr.  Justice  Rattigan. 
INAYAT  KHAN  AND  OTHERS,- (Plaintipfs),- 
APPELLANTS, 

Verstis 

SHABU  AND  OTHERS,~(Defendants),— RESPONDENTS. 

Civil  Appeal  No.  480  of  1906. 

Alienation  by  male  proprietor  of  ancestral  land-Suit  bySi/ter-horn  son  of 
such  proprietor  to  recover  possession  of  such  land-Limitation-Starting  point 
of— Punjab  Limitation  Act,  1900. 

Held,  that  under  the  provisions  of  the  Punjab  Limitation  Act  a  suit  by  a 
son  of  a  male  proprietor  governed  by  the  Customary  Law  of  the  Punjab  to 
recover  possession  of  ancestral  land  alienated  by  such  proprietor  during  his 
hfe-time,  must  be  instituted  withia_twelve  years  from  the  date  on  which  tha 
alienation  was  attested  by  thfl  RoYPpue  of!icpriQ"the  registorof_ninfa£»r,q'" 
maintained  under  the  Punjab  Land  Revenue  Act,  1887,  and  a  son  of  such 
proprietor  bora  after  the  date  of  such  alienation  is  not  exempted  from  its 
cperations  by  Section  7  of  the  Indian  Limitation  Act,  1877,  and  can  claim  no 
•deduction  on  the  ground  of  his  minority,  as  when  once  time  begins  tn  nm 
/no  subsequent  disability  to  sue  stops  it. 

i  Jowala  V.  Rira  Singh  (^)  and  r-,anpat  v.  Dhani  Ram  {"-)  referred    to. 

I  Govinda  Pellai  v.  Thayam  Mai  (»),  not  approved. 

Further  appnal  from   the   decree   of  Khan   Abdul    Ghafur  Khan, 
Divisional  Judge,  Jhelum  Division,  dated  \9th  February  1906. 

Jalul-ud-din,  for  appellants. 

t 

Pazl-i-Hussain,  for  respondents. 

)  The  judgment  of  the  Court  was  delivered  hy — 

22nd  Jany.  1907.  Johnstone,  J. — The  facfs  and  pleadings,  which  appear  in  the 

judgments  of  the  Courts  below  need  not  be  repeated  here.  The 
crucial  facts  in  the  case  are  that  the  gift  by  Nurdad,  then  a 
sonless  Gujar,  was  made  in  1877  and  mutation  thereon  was 
effected  in  1878 ;  that  for  some  10  years  he  remained  sonless,  one 
son  being  born  to  him  in  1887  and  another  in  1888,  two  of  the 
plaintiffs  ;  that  Nurdad  died  in  1903 ;  and  that  the  suit  was 
brought  to  recover  the  gifted  land  from  the  alienees  in  1905. 

I'he  first  Court  dismissed  the  suit.  It  held  that  plaintiffs 
had  a  locus  standi  to  sue ;  that  the  gif  fc  was  a  valid  one  by 
custom;  that  the  suit  is  not  barred  by  Section  13,  Civil 
Procedure  Code,  in   consequence  of   a  previous   suit  by   Nurdad 

(')55,  P,  iJ.,  1903.  (»)  76  P.  B.,  1906. 

(*)  14,  M.  L.  J.,  209. 
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himself ;  that,  though  Dittn,  one  donee,  has  died  sonless, 
plaintiffs  do  not  succeed  to  his  share,  which  goes  to  the  other  donee 
by  survivorship.  The  learned  Divisional  Judge  decided 
the  appeal  lodged  by  plaintiffs  against  th  'tn  on  the  two  grounds 
that  the  suit  is  time-barred  and  that  Section  13,  Civil  Proce- 
dure Code,  fully  applies. 

We  have    heard  plaintiff -t'    further  appeal   to  this    Court  on 
the  point  of   limitation  alone.     Having  made  up  our  minds   that 
the  suit   has  been  righbly   dismissed  on  this  ground,     we   did  not 
think  it,  necessary    to  hear  plaintiffs'  counsel  on  any    otherpoints. 
The    way  we   look  at  the   limitation  question   is  this :     If  in 
1877-78    thore   wi?    any    rever.-iioner   of    Nurdad's    in    existence 
capable  of   objeoti ng  to  the  gift,  then  time  begin   to  run  at  once 
in     favour   of    the    donees.     Plaintiff.-?     undoubtedly      on      this 
hypothesis  had  a  right  to  sue  for  a  dHclaration  when  they   came 
into   existence  ;  but  time  did    not  then    begin  to    run    afresh  for 
them,  nor   on  thay  (in  view  of  S^ctiiu  9,  Limitation  Act    1877) 
take   advantiga   of  Section    7  of   the  same    Act.     Again,    under 
that  Act  they  had  the  right  to  sue  for  possession  within    12  years 
of  tlieTdSath' of" "NTirdTtd",-bnt-un fortunately   for  them  the  Punjab 
Limitation    Act  had   meantime   come  into   force,  and    the     time, 
both  for  declaration  and  possession  is  12  years  from   mutation,  i.e., 
from  1878.     Here  again   they  are  on  the   Inrns   of    a   dilemma. 
If  time  did  not    begin    to   run    against   them  in    1878,    it   could 
only    be    because   there    was   no  living   reversioner   in    1878  to 
contest   the  gift,    in    which    case   plaintiffs  have  no  locns    standi 
at  all ;  and  if  time  did  begin  to  run,  it  did  not  cease  to  run  on  the 
births  of  the  plaintiffs,  minors  though  they  were.  , 

In  connection  with  the    application  of  the  Punjab  Limitation  | 
Act  we   have  been   referred  to   Section  4,    General   Clauses   Act 
(Punjab),  and   especially  to  the   words  "  unless  a  different  inten- 
tion appears.  "    To  our   minds   nothing   can  be  clearer  than  that  • 
the  Punjab  Limitation  Act   was  intended  to  apply   to  all   cases,  \ 
falling  within  its  purview,  instituted  after  its  coming  into  force.      I 

It  is  hardly  necessary  to  quote  authority  for  the  propositions 
stated  above ;  but  we  may  refer  to  the  Full  Bench  ruling  in 
Jawala  v.  Hira  Singh  (^),  and  to  Ganpat  v.  Dhani  Bam  (*). 
On  the  other  side  we  have  been  referred  to  Govinda  Pillai  v. 
Thayam  Mai  {^),  where  it  seems  to  have  been  laid  down  that  a 
minor  born  after  an  alienation  is  entitled  to  the  benefit  of 
Section  7,   Limitation    Act    1877.     This  is  contrary  to  the  views 


(' )  55  P.  B.,  1803,  F.B.  ( »)  76  P,  R.,  1906. 

/i\  ^A  M   T.    T   9nn 
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of  this  Court,  see  Umra  v.  OTiulam,  Civil  Appeal  122  of  1905 
(Division  Bench  Case) ;  and  we  are  unable  to  reconcile  the 
ruling  with  the  plain  wording  of  Section  9,  Limitation  Act. 

For  these  reasons  we  dismiss  the  appeal  with  costs. 

Appeal  Dism  issed. 


No  109. 

Before  Mr.  Justice  Johnstone  and   Mr.  Justice  Hurry. 

FATEH  DIN  AND  OTHERS— (Defendants)— APPELLANTS, 
Appellate  Side,    I  Versus 

RALLI  AND   OTHERS— (Plaintiffs)— RESPONDENTS. 
Civil  Appeal  No.  816  of  1905. 

Person  carrying  on  business  for  parties  out  of  jurisdiction—  ecognised 
Agent— Agent  ivithout  special  authority  cannot  sue  on  contract  entered 
into  by  him  on  behalf  of  his  principal — Civil  Procedure  Code,  1882, 
Sections  37,  51. 

Beld,  that  a  manager  of  a  branch-office  of  an  export  agency  carrying  on 
business  in  the  name  of  the  ■owners  of  the  firm  resident  in  England,  under  the 
instructions  of  a  Chief  Manager,  cannot  be  regarded  a  recognized  agent  of  the 
firm  withm  the  meaning  of  Section  37  of  the  Code  of  Civil  Procedure,  and  that, 
in  the  absence  of  a  special  authority  on  this  behalf,  he  cannot  either  subscribe 
or  verify  a  plaint  or  sue  for  the  enforcement  of  a  contract  entered  into  by 
him  on  behalf  of  his  principals. 

Nam  Narain  Singh  \,  Raghu  Nath  Sahai  (^),  Mahabir  Prasad  v.  Shah 
Wahib  Alam   referred  to. 

First  appeal  from   the   decree   of  Lala  Karm  Chand,  District 
Judge,  Gujranwala,  dated  28th  March  19(5. 
Shah  Din,  for  appellants. 
Ishwar  Das,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

7  th  July  1906.  Hurry,  J. — The   facts  are   given  in  the   judgment  of   the 

District  Judge.  He  has  somewhat  inconveniently  disposed  of 
5  separate  suits  in  one  judgment,  although  the  plaintiffs  were 
different,  and  the  contracts  sued  on  were  different. 

In  the  present  case   Messers.  Ralli  Brothers  have  sued  Pateh 
Din  and  Mangu  for  Rs.  6,054-11-0  for  losses  on  breach  of  certain 


(^)  I.  L.  B.,  19,  Cal.,  678.  (^)  All.,  W.  N.  (1891),  158. 
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agreements   to  supply   2  >0   bags  of  cotboi  to  the  plaiatiffs   at 

S*ngU.     Piaiatiffj   as^ei'tsd  tSab -dafaa l^ats   had  broken    their 

promise  and  had  theraby  involved  them  in  a  los3  of  tha  am)ia  t 
claimed . 

Defendants  raised  a  variety  of  pleas,  including  objections  as 
to  the  frame  and  legality  of  the  suit  and  as  to  the  validity  and 
binding  force  of  the  agreements. 

Issues  vrere  raised  on  the  contentions  of  the  parties  and  the 
District  Judge  found  for  the  plaintiffs  on  all  the  issues  save  as 
to  proof  of  actual  losses  incurred.  He  decreed  the  suit  for  one- 
half  the  sum  claimed,  holding  this  to   be  a  fair  allowance. 

Out  of  this  judgment  two  appeals  have  arisen  in  connection 
with  the  present  plaintiffs'  suit.  Plaintiffs  (Messrs  Ralli 
Brothers)  appeal  in  Civil  Appeal  No.  483  for  the  full  amount  to 
be  decreed  to  them,  while  defendants  appeal  in  Civil  Appeal 
No.  816  and  again  press  their  former  objections. 

The  defendants'  appeal  has  b39a  first  taken  up  and  the 
preliminary  qaastion  to  be  considered  is  whether  the  plaint 
was  filed  with  proper  authority. 

There  is  no  indication  that  the  plaintiffs'  firm  cansiata  of 
more  than  the  3  partners  who  figure  in  the  plaint.  So  the  first 
clause  of  the  first  ground  of  appeal  has  no  force.  A  stronger 
point,  however,  is  that  Mr.  Chronopolo  was  not  entitled  to  lodge 
the  suit  on  behalf  of  the  plaintii^s  who  appear  to  live  in  London. 
This  objection  was  substantially  raised  in  the  lower  Court  by 
Fateh  Din,  defendant,  in  his  pleas  and  it  can  therefore  be  validly 
pressed  in  the  appeal.  It  seems  to  me  that  this  objection  must 
prevail.  The  plaint  is  in  the  names  of  the  3  partners  of  the 
firm  of  Messrs.  Ralli  Brothers,  through  Mr.  K.  C.  Chronopolo, 
their  agent  at  Lyallpur.  lb  is  signed  by  Mr.  Chronopolo,  agent 
of  the  plaintiffs,  and  by  a  pleader  for  this  agent. 

It  is  verified  by  Mr.  Chronopolo  only.  No  power  of  attorney 
in  favour  of  Mr.  Chronopolo  has  been  put  in,  but  a  letter  is  on 
the  file,  dated  the  21st  October  1902,  from  the  agents  at  Karachi 
intimating  that  Mr.  Chronopolo  will  take  charge  of  the  Lyallpur 
Agency.  This  Mr.  Chronopolo  takes  as  his  authority  to  sue  and 
verify  plaints  for  the  firm.  Further,  he  asserts  thdt  he  brought 
the  suit  with  the  permission  of  the  Karachi  agents,  obtained  a 
few  days  ere  filing  the  suit,  but  he  declined  to  produce  the  letter 
as  being  privileged. 

Now  it  is  an  obvious  nronnsitinn  that  n  rlpfprirlonf  I'o  ot,+ui«j 
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hiB  principals,  as  if  the  authority  is  defective  he  is  liable  to  be 
sued  afresh  at  the  instance  of  the  principils  (Nam  Narain  Singh 
V.  Baghu  Nath  Sahai  (^)).  It  is  also  clear  that  a  defect  of  this 
kind  cannot  be  cured,  as  a  mere  irregularity  under  Section  578 
of  the  Civil  Procedure  Code,  for  the  foundation  of  the  8uit  is  a 
valid  plaint,  and  if  there  be  no  valid  plaint  the  Court  has  no 
jurisdiction  and  there  is  no  case  to  be  tried  by  it. 

Under  Section  51,  Civil  Procedure  Code,  the  plaint  is  to  be 
signed  by  the  plaintiff  and  hi?  pleader  (if  any)  provided  that 
if  the  plaintiff  is,  by  reason  of  absence,  or  for  other  good  cause 
unable  to  sign  the  plaint,  it  may  be  signed  by  any  person  duly 
authorised  by  him  in  this  behalf.  Under  Section  36  of  the  Code, 
appearances,  applications,  or  acts  rhay  be  done  by  the  party  in 
person  or  by  his  recognised  agent  or  by  a  pleader  duly  appointed 
to  act  on  hia  behalf. 

The  recognised  agents  in  this  Province  include — 

See     Rules     and  (c)  Persons  carrying  on   trade    or    business  for    and  in   the 

orders    of   the  Chief  ^^^^^gg  ^^    parties    not     resident   within    th  e   local   limits   of  the 
Court,  page  1 .  j     ^  , .       . 

jurisdiction  of  the  Court  within    which  the  appearance,  application 

or  act  is  made   or  done,   in  matters    connected  with  such   trade  or 

business  only,   where  no   other  agent  is  expressly  authorised  to  malce 

or  do  such  appearances,  applications  and  acts. 

(d)   Persons  specially  authorised    by  parties  to  appear  and  act 

on  their  behalf  in  any  particular  suit. 

For  the  defendincs-appellints  it  is  urged  that  Mr.  Chvonopolo 
cannot     take  shelter  under   the  former   of  these   clauses,  partly 
because  it  is  not  roally  he  but  the  Karachi  agents  who    carry  on 
the   trade  and    business   of   the   plaintiffs,  and   partly    because 
there  are   other  agents  expressly  authorised  in  matters  of  filing 
suits.     As   regards   the   latter   clause   it   is   contended  that    at 
most   Mr.  Chronopolo   was   authorised  to    institute   the   suit  by 
mere   agents   and    not   by  any   of   the  actual    parties.     For  the 
plaintiffs   it  is   answered    that    the    present    objection   was    not 
distinctly   raised  in  the   lower  court;  that  it  has  often  been  held 
that  in   this    Province  a  plaint  can  be  filed  by  any  one  delegated 
to  do  so  even   without  writt*i    authorization  ;  that  such  a  defect 
is  not  fatal   and   that   the  Karachi     agents     have    eufScieutly 
authorised  Mr.  Chi'onopolo    to  file  the  suit. 

I  think  it  must  be  held  that  Mr.  Chronopolo  cannot  be  held 
included  in  the  2  clauses  (c)  and  (d)  quoted  above.  The 
plaintiffs   have  executed   a  power   of  attorney,   daied  the  26th 
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April  1902,  in  favour  of  4  gantlemeQ  of  Bombay  and  4  gentlemen 
of  Oaloutfca.     It   empiwdrel    tht^m  to    sue,  appear   in    all  courts, 

prjiioo'e  inU-i,  app  dnt  pleaders,  s>'gn  and  verify  plaints.  There 
was  further  a  power  to  appoint  2  or  more  substitutes  and  to  confer 
upon  such  substitutes  the  same  powers  or  more  limited  powers. 

Now  2  of  these  Bombay  attorneys,  by  a  deed  of  gubstitntion, 
dated  9th  April  1904,  nomiaited  5  gentlemen  of  Karachi  to  be 
their  substitutes  giving  power  to  2  substitutes  (or  substitute 
and  Attorney  conjointly)  to  execute  the  powers  in  clauses  1 — 11 
and  14   and  15   of  the  power  of  Attorney  referred  to  above. 

It  is  clear,  therefore,  that  2  substitutes  at  Karachi  have 
been  given  power  to  sue  and  appoint  pleaders  and  sign  and 
verify  plaints.  It  is  impossible  to  say  that  the  agent  expressly 
authorise  I  referred  to  in  cljuse  (c)  of  the  rules  applicable  to  this 
Province  necessarily  means  an  agent  actually  present  in  the 
locality  where  the  contracts  are  made  or  to  ba  carried  out.  The 
dependence  of  the  Lyallpur  agency  is  cleir  from  Mr.  Chronopolo's 
own  statement  that  ho  got  permission  to  61e  this  suit  from  the 
Karachi  representatives  of  the  firm.  Indeed  it  would  be  an 
absurdity  to  suppose  that  the  large  Karachi  Office  should 
require  an  elaborate  authority  ia  writing  it  act  and  that  agents 
appointed    by  them    without  a  power  should  be  free  to  represent  ' 

the  original  plaintiffs  without  any  authorisation  whatever.  I 
thus  conclude  that  the  Karachi  substitutes  were  the  agents 
expressly  authorised  to  act  throughout  the  areas  of  agencies 
under  their  control  and,  therefore,  Mr.  Chronopolo  cannot  sue 
under  clause  (o). 

As  to  clause  (d)  it  is  evident  that  at  most  Mr.  Chronopolo 
has  the  concurrence  of  the  Karachi  substitutes  to  sue.  These 
substitutes  are  not  parties  but  are  merely  themselves  recognised 
agents  of  the  plaintiff ■^.  It  has  no  doubt  been  held  that  in  this 
Province  a  plaintiff  can  verbally  authorise  any  person  to  file  a 
plaint  or  act  on  his  behalf,  but  there  is  no  indication  here  that 
the  plaintiffs,  who  live  in  England,  have  any  knowledge  of  this 
suit  or  have  given  any  special  directions  on  the  subject  to  any 
person.  I  hold,  therefore,  that  Mr.  Chronopolo  cannot  avail 
himself  of  clause  (d)  either. 

As  to  the  objection  that  the  pleas  did  not  distinctly  dispute 
Mr.  Chronopolo's  status,  I  have  already  observed  that  the 
point  was  substantially  raised  in  Fateh  Din's  pleas.  It  was 
there   denied  that  he  is   a   karkun  manager  for  the   plaintiffs. 

Tf.     vaaa       nnpsfinnoH        if     flio      nlo-iTififfo       ../^.-Ll ai » 
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Principal  Officer  as  if  they  were  a  Company.  There  is  no  doubt 
that  the  atatas  of  Mr.  Ghroaopolo  to  sae  for  hi3  principals  was 
taken  exception  to, 

I  have  also  fonnd  that  the  defect  is  not  a  mere  irregularity. 
The   question  then   remains    what    action  should   now  be  taken. 
Plaintiffs'  counsel  wishes,  if  it  be  needful,  to  be  allowed  to  amend 
the   plaint  or    to  procure  a   power  from   Karachi    at  this   stage, 
but  I  do   not  think  this  should  be  allowed.     Had  Mr.  Chronopolo 
filed    the  plaint   inadvertently    before     arrival  of   a  power    of 
attorney    and    supplied  the   omission  as   soon  as   objection    was 
taken,  an   amendment   would  perhaps  have  been  proper.     Here 
Mr.  Chronopolo  has    declined  to   produce  the  letter  of  permission 
which   he  says    was   given  by    the    Karachi  agents.     In   other 
words,  he  has  taken   no  step    whatever  to  cure  the  defect,  which 
was  pointed  out  by  the  opposite  party  at  the  earliest  opportunity, 
up  till  the  present  moment.    In  Marghub  Ahmad  v.  Nihnl  Ahmad 
(')   the  Allahabad  High  Court  in  a  somewhat  similar  case  ordered 
the     rejection  of  the  plaint.     On  the  other  hand,   in   Mahahir 
Prasad  v.  Shah  Wahid  Alavi  (2)  the  same  High  Court  appears  to 
have      merely     dismissed     the     suit.      I      think,       under    the 
circumstances     of     this     case,     the     present     suit     should    be 
dismissed,    the  recognised  attorneys  of  the  plaintiffs  having  in  no 
sense     intervened  in  the  case  or  applied  to  the  lower  court  or  to 
this   Court  to  proceed  with  the  suit  at  their  instance. 

I  would  accordingly  dismiss  plaintiffs'  Appeal  No.  483  and 
accept  defendants'  Appeal  No.  816  and  dismiss  plaintiffs'  suit. 

Although  defendants  win  on  a  technical  ground,  yet  they 
put  forward  their  objection  at  the  commencement  of  the  trial, 
80  they  must  get  costs  in  both  Courts. 

No.  110. 

Before  Mr.  Justice  Chi'lerji,  C.  IE,  aiid   Mr. 
Justice  Johnstone. 
GANG  A  RAM- (Defendant) -APPELLANT, 
Versus 
Appellate  Side,    «j  RALLA  SINGH  AND  OTHERS— (Plaintiffs) — 

RESPONDENTS. 
Civil  Appeal  No.  62  of  1907. 

Consent  to  action  agamst  public  charities — Court  cannot  entertain  guit 
asking  reliefs  not  included  in  the  consent  —  Civil  Procedure  Code,  1883, 
Section  539. 

Held,  that  the  provisions  of  Section  539  of  the  Code  of  Civil  Procedure  are 
express  and  are  to  be  strictly  adhered  to,  and  a  Court  cannot  entertain  an 
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action   tinless   it  is  limited   to  matters   included  in   the   sanction  of  the 

Collector. 

An  action  for  the  removal  of  a  Mahant  and  that  the  public  be  given 
authority  to  make  a  new  appointment  cannot,  therefore,  be  entertained  where 
the  sanction  granted  was  to  remove  the  present  Mahant  and  to  appoint  a  new 
Mahant  in  his  place,  as  the  object  of  the  suit  was  for  appointment  by  the 
public,  whereas  the  Collector's  consent  was  for  an  appointment  by  the 
Court. 

Sajedur  Raja  Chowdhuri  v.    Oour   Mohem  Das    Baishnav  (*),  and  Sayad 
Eossein  Miyan  v.  Collector  of  Kaira  C),  referred  to. 

Further  appeal  from  the  decree  of  W.  Ohevis,  E squire,  Additional 
Divisional  Judge,  Sialkot  Division,  dated  I8th  December  1906, 

Grey  and  Duni  Ohand  for  appellant. 

Beechey  for  respondents. 

The  judgment  of  the  Court  was  delivered  by » 

Johnstone,   J.— la  this  case  three  persons,   claiming    to    be  9th  April  1907. 
interested   in   the  Hindu   temple,   known   as  the    BaoH    Sahib, 
Sialkot,  bring  a  auit  against  the  Mahant  Ganga  Ram,  asking— 

(a)  that  it  be   declared   that   he  is  unfit  for   the  post    of 
Mahant  and  should  be  dismissed  ; 

(&)  that  "  the  public  *'  be  given  power    to  appoint  a  new  * 

Mahant ; 

(o)  that   a   new   scheme    of    management   be  settled    for 
the  temple. 

The  suit  being  one  of  the  kind  dealt  with  in  Section  5.39 
Civil  Procedure  Code,  private  persons  can  sue  only  under  certain 
conditions  as  to  sanction  to  sue.  The  first  Court  held  that  the 
conditions  had  been  complied  with,  inasmuch  as  plaintiffs  had 
received  sanction  from  the  Collector  of  the  district.  It  then  went 
on  to  hold  that  plaintiffs  were  interested  persons  and  could 
sue;  that  defendant  had  been  proved  unfit  for  the  post; 
that  the  temple  had  suffered  severely  through  his  misconduct, 
and  upon  these  findings  it  dismissed  the  Mahant  and  declared 
that  it  was  for  the  public  "  interested  as  contemplated  by 
Section  539  of  the  Civil  Procedure  Code  "  to  appoint  a  successor, 
subject  to  the  sanction  of  ihe  Collector. 

The  learned  Divisional  Judge,  when  both  parties  appealed  to 
him,  rejected  defendant's  appeal  and  accepted  plaintiffs'  ;  rnling 
that  sanction  by  the  Collector  was  not  necessary  to  appointment 
by  the  public. 


( ')  L  L.  B.,  IXir  Cal,  4]8.  («)  /.  r  B..  ZX/  Pnm    9K'7 


512  CIVIL  JUDGMENTS— No.  110.  [  Record 


Defetidact  files  a  further  appeal  here,   and  we  have  heard 
arguments  on  two  points,  viz—~ 

(a)  Whether  sanction  by  the  Collector  to  plaintiffs  to 
bring  a  Suit  is  snfiBcient  sanction  under  the 
law ; 

(6)  Whether,  if  that  question  be  answered  in  the 
affirmative,  the  suit  sufficiently  conforms  to  the 
sanction  actually  given. 

On  the  first  point  we  have  heard  interesting  and  ingenious 
arguments.  It  is  conceded  that  the  Local  Government  has 
empowered  all  Collectors  in  the  Punjab  to  exercise  the  "  powers  " 
of  the  Advocate-General  under  the  Section  ;  and  perusal  of  Punjab 
Government  Notification  No.  783  A  of  21st  October  1885,  shows 
that  this  is  so.  But  Mr.  Grey  argues  with  much  persistence 
that  the  "  powers  "  spoken  of  in  the  last  paragraph  of  the  Section 
aforesaid  do  not  include  the  powers  to  authorize  suits  by  private 
persons  but  only  the  power  to  sue — in  short,  that  under  the 
notification  the  Collector  might  sue  with  the  previous  sanction,  in 
each  case,  of  Local  Government,  but  could  not  empower  other 
persons  to  sue.  We  are  disposed  to  dissent  from  this  view  ;  but 
we  need  not  insist  upon  the  point,  inasmuch  as  on  the  second 
question  (h)  we  think  Mr.  Grey's  client  must  succeed.  Mr. 
Grey  asserts  that,  so  far  as  he  knows,  it  is  only  in  the  Punjab 
that  pivate  persons  sue  under  sanction  of  Collector|^;  but  Sajedur 
Eaja  Ghoivdkuri  Y.  Gour  Mohem  Dan  Baishnav  (^),  showa  that 
in  Bengal  at  least  this  does  happen. 

It  is  evident  to  us  that  the  Legislature  intended,  when  it 
enacted  Section  589,  Civil  Procedure  Code,  to  lay  down  strict 
rules  with  a  view  to  protecting  trustees  of  institutions  like  the 
Baoli  Sahib  of  Sialkot  from  vexatious  and  irresponsible  suits,  and 
clearly,  in  our  opinion,  the  plaintiff  in  such  suits  must  conform 
to  the  terms  of  the  sanction  given.  We  have  stated  above  the 
prayers  in  the  plaint  ;  and  these  must  be  compared  with  the 
wording  of  the  Collector's  order,  namely — • 

"  I  hereby  give  consent  to  the  applicants  to  bring  a  suit  for 
the  following  objects  or  any  of  them  : — 

(1)  to    remove    Ganga    Ram,   the    present   Mahant,   and 

appoint  a  new  trustee  (Mahant)  ; 

(2)  to  vest  the  property  in  the  trustee  and  to  recover  such 

property  for  the  purpose  of  the  trust,  if  it  has    been 
improperly  alienated  ; 

(')  /.  i.  E.,  24  CaJ.,  418, 
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(3)  to  settle    a    scheme    for    the    management    of    the 
property." 

Thns,  we  see  that  the  Collector  sanctioned  a  snit  to  aPPoint 
a  new  trastee  (mahant),  whereas  the  suit  filed  asks  (J)  that  the 
public  be  given  power  to  make  the  appointment.  To  onr  mind 
this  is  a  very  real  and  quite  inadmissible  variation.  The  Collector 
contemplated  appointment  by  the  Court,  plaintiffs  ask  for 
appointment  by  the  public.  It  is  impossible  to  say  that  the 
Collector  sanctioned  such  a  prayer  as  has  been  put  into  the 
plaint.  If  close  correspondence  between  the  terms  of  the  sanction 
and  the  prayers  in  the  plaint  filed  upon  that  sanction  is  not 
insisted  upon,  it  seems  to  us  that  the  objects  of  Section  539,  Civil 
Procedure  Code,  would  be  frustrated. 

Section  (2)  of  the  sanction  does  not  agree  with  anything  in 
the  plaint,  but  perhaps  the  words  "  or  any  of  them  "  in  the 
sanction  make  this  variation  immaterial.  Section  (3)  corresponds 
with  (c)  in  the  plaint. 

We  do  not  think  it  is  pedantic  to  insist  that  the  first  varia- 
tion noted  condemns  the  snit.  It  is  not  a  mere  variation  in 
words,  but  a  substantial  variation,  and  it  is  one  that  the  plaintiffs 
pressed  in  first  appeal,  and  pressed  successfully  which  shows  that 
they  themselves  considered  it  a  real  and  important  consideration. 
It  is  suggested  that  the  case  was  one  at  the  worst 
for  amendment  of  the  plaint,  and  Mr.  Beechey  in  support 
of  this  proposition  refers  us  to  Sayad  Hussein  Miyan  v. 
Collector  of  Kaira  (*)  which  has  been  also  relied  upon  by  Mr.  Grey 
in  another  connection.  Mr.  Beechey  points  out  that  in  these  the 
Court  did  not  dismiss  the  snit,  but  merely  excluded  from  the 
decree  whatever  was  not  covered  by  the  sanction,  but,  inasmucb 
as  in  that  case  the  plaint  did  actually  agree  with  the  sanction,  the 
ruling  does  not  help  Mr.  Beechey.  In  our  opinion  plaintiffs 
in  the  present  instance  are  peculiarly  debarred  from  amending 
their  plaint  at  the  present  stage  for  they  resisted  in  appeal  even 
the  variation  of  their  prayer  introduced  into  the  decree  by  the 
first  Court,  which  brought  the  matter  of  appointment  of  a  new 
mahant  more  or  less  into  line  with  the  Collector's  intention. 

In  these  circumstances  we  think  the  proper  course  is  to 
dismiss  the  suit,  accepting  the  appeal  and  setting  aside  the 
decrees  of  the  Courts  below.  In  all  the  circumstances  we  think 
the  parties  should  bear  their  own  costs. 

Appeal  allowed. 
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No.  111. 

Before  Mr.  Justice  Johnstone  and  Mr.  Justice  Ghitty. 
GIRDHAR  LAL  AND   ANOTHER,- (Plaintiffs),— 
Appellate  Side.   I  APPELLANTS, 

Versus 
DEOKI  NANDAN,— (Dependant),— RESPONDENT. 
Civil  Appeal  No.   363  of  1903. 

Res  judicata — Court   of  jurisdiction   Competent   to    try  subsequent  suit — 
Civil  Procedure  Code,  1882,  Section  13. 

Held,  that  for  the  purposes  of  Section  13  of  the  Code  of  Civil  Procedure, 
the  competency  of  a  Court  to  try  such  subsequent  suit  or  the  suit  in 
which  such  issue  has  been  subsequently  raised  as  compared  with  another  is 
not  affected  by  the  circumstance  that  in  one  case  an  appeal  lies  in  the  first 
instance  to  the  Divisional  Court  and  from  that  Court  to  the  Chief  Court,  and 
in  the  other  directly  to  the  Chief  Court,  and  therefore  the  decree  in  one 
operates  as  res-judicata  in  the  other. 

Shamas  Din  Y.  Ohulam  Kadir  (^),  Eanhaya  Singh  \.  Detoa  Siwph  (*) 
and  Narain  Das  v.  Faiz  Shah  (,»)  distinguished. 

First  appeal  from  the   decree   of  T.  P.   Ellis,   Esquire,   District 

Judge,  Delhi,  dated  26th  January  1903. 

Muhammad  Shafi  and  Piare  Lai,  for  appellants. 

Shadi  Lai  and  K.  0.  Chatterji,  for  respondent. 

The  judgment  of  the  Court,  so  far  as  is  material  for  the 
purposes  of  this  report,  was  delivered  by 

*7th  Novr.  1906.  Johnstone,  J. — A   single     judgment    will    suffice     for   the 

disposal  of  this  appeal  (363  of  1903)  and  of  362  of  1903,   and  394 
and  1050  of  1903. 

The  plaintiffs  Girdhar  Lai  and  Anandi  Lai  are  jewellers 
and  gold  and  silver-smiths  carrying  on  business  in  Delhi  and 
Calcutta.  The  defendant  Deoki  Nandan  is  a  hawker  of  jewellery. 
The  first  suit  between  the  parties  was  one  by  Deoki  Nandan 
against  Girdhar  Lai  for  rendition  of  accounts.  I  will  revert  to 
this  later — it  is  only  indirectly  connected  with  t^e  appeals  now 
before  us.  Thereafter  Girdhar  Lai  and  his  nephew,  on 
I8th  March  1901,  sued  Deoki  Nandan  for  a  sum  of  money 
with  interest,  and  (in  the  alternative)  for  an  account,  alleging 
that  for  four  years  or  so  (Sambat  1951  to  Sambat  1955),  plaintiffs 
had  by  arrangement  been  sending  goods  from  Delhi  to  Deoki 
Nandan  in  Calcutta  for  sale  by  him  ;  that  on  24th  M  arch  1898 
Girdhar  Lai  went   to  Calcutta  and   accounts   wo  re   taken  ;  that 

(^)  20  P.  B.,  1891,  F.  B.  (2)  27  P.  B.,  1879,  F.  B, 

c.  157  P.  a    i>i^)  P.  fi   . 
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Rs.  4,315-7-0  came  out  as  the  snm  due  to  plaintiffs  ;  that  a 
further  sum  of  Rs.  439-8-0  became  due  by  Deoki  Nandan,  being 
the  sum  paid  by  plaintiffs  to  redeem  ornaments  belonging  to 
plaintiffs  and  pledged  by  defendant,  that  out  of  this  a  sum  of 
Rs.  798-3-3  had  been  paid  by  defendant,  who  thus  owed 
Rs.  3,956-11-9,  plus  interest.  The  alternative  prayer  for 
accounts  is  inserted  in  case  the  Court  should  hold  the  alleged 
settlement  of  balance  of  March  1898  not  proved. 

Four  days  later,  on  22nd  March  1901,  Deoki  Nandan 
launched  a  suit  against  Girdhar  Lai  alone,  in  which  he  asserted 
that  after  Girdhar  Lai's  visit  to  Calcutta,  during  which  no 
balance  was  settled  as  due,  both  parties  travelled  to  Delhi ;  that 
at  the  Howrah  St^ion  Deoki  Nandan  became  ill  and  so  made 
over  a  box  containing  goods,  papers,  etc.,  to  Girdhar  Lai  for 
custody,  and  waited  for  the  next  train  ;  that  on  arrival  at  Delhi 
Girdhar  Lai  refused  to  return  the  box.  On  these  allegations 
Deoki  Nandan  claimed  return  of  the  goods  in  the  box  or  their 
value  Rs.  3,974  and  return  of  the  papers,  or  their  value  Rs.  1,708 
— total  Rs.  5,682.  The  papers,  he  alleged,  contained  proof  of 
outstanding  claims  Deoki  Nandan  bad  against  third  parties, 
some  of  which  are  said  to  have  become  now  time-barred,  hence 
the  valuation. 

Deoki  Nandan  denied,  in  reply  to  Girdhar's  claim,  that  he 
owed  anything  or  that  any  balance  was  arrived  at  in  March  1898, 
while  Girdhar  in  defence  against  the  other  claim  alleged  that  the 
box  of  goods  was  handed  to  him  as  security  for  his  claim  against 
Deoki  Nandan,  and  that  he  was  not  bound  to  return  it  till  his 
claim  was  settled. 

The  learned  District  Judge,  disposing  of  both  suits  in  a 
single  judgment,  written  nearly  two  years  later,  gave  Girdhar 
a  decree  for  Rs.  506-8-0  on  a  scrutiny  of  the  accounts  and 
evidence,  and  gave  Deoki  Nandan  a  decree  of  a  peculiar  and 
prima  facie  unworkable  kind,  thus — Girdhar  Lai,  who  has 
admitted  receipt  of  certain  goods  with  the  box  (list  D),  to 
return  those  goods  and  to  restore  "  the  outstanding.  " 

Then  it  suggested,  though  this  does  not  appear  in  the 
decree  sheet,  that  Deoki  Nandan,  having  got  the  papers — which 
apparently  District  Judge  means  when  he  writes  "outsfcand-1 
ings  " — should  sue  his  debtors  and  get  what  he  can,  finally 
suing  Girdhar  for  damages  on  account  of  all  lapsed  out- 
standings. 

The  defects  in  this  decree  are  obvious.  What  is  to  be  done 
if  the  goods  in  list  D  are  not  returned  ?     Or   if  the  papers  are 
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Four  appeals  have  been  filed.  In  Gird  bar's  suit  we  have 
the  cross-appeals — 

(i)  No.  1050  of  1903  by  Deoki  Nandan,  asking  for  cancel- 
lation  of  the  decree  for  Rs.  506-8-0. 

(ii)  No.  363  of  1903  by  Girdhar,  asking  for  his /«ZZ  claim. 
[The  grounds  in  this  appeal  are  confusing, —mixing  up  both 
suits.] 

In  Deoki  Nan  dan's  suit  we  have  cross-appeals. 

(iii)  No.  394  of  1903  by  Deoki  Nandan,  asking  for— 

(a)  all  the  goods  claimed  or  their  value ; 

(h)  the   cash    amount  of  the   outstandings  :  all    now  lost 
owing  to  Girdhar's  conduct. 

(iv)  No.  362  of  1903  by  Girdhar,  asking  for— 

(a)  cancellation  of  the  decree  as  to  goods  and  outstandings 
"  as  the  transaction  was  a  pledge  by  way  of  security ; 

(6)  cancellation    of  the    suggestion  as  to  further  suit  by 
Deoki  Nandan  for  damages. 

[  As  regards  the  articles  in  list  D  aforesaid  1  should  note 
that  it  appears  that  Deoki  Nandan  has  executed  his  decree  for 
the  goods,  and  that  Girdhar  Lai  has  produced  the  box  and 
its  contents  which  are  now  lying  in  the  Court  below.] 

We  have  heard  these  appeals  exhaustively  argued.  Put 
briefly,  the  questions  for  this  Court  to  decide  appear  to  be  these — 

(A)  Are  any  and,  if  so  what,  issues  res  judicata  by   reason 
*Chief  Court  Civil  °^  *^®  result  of  Deoki  Nandan's  suit  *  for  rendition  of  accounts  ? 

AppeaU33  of  1901.  (g)     1      -^as    there  any  settlement  of    accounts   in   March 

1898  at  Calcnttfa  which  should  in  all   the  circumstances  be  taken 
as   binding  ? 

(B)  2.  What  was  the  meaning  of  the  handing  over  of  the 
box  at  Howrah   station  to  Girdlar  ? 

(C)  If  there  was  such  a  settlement  then  as  should  be  taken 
as  a  basis  for  the  decision  of  Girdhar's  suit,  what  modifications 
of  the  balance  should  be  allowed  in  consideration  of  (o)  obvious 
errors,  (6)  subsequent  transactions  ? 

(D)  If  there  was  no  such  settlement  as  aforesaid,  then 
should  not  an  accoant  be  ordered  to  be  rendered  by  Deoki 
Nandan  in  accordance  with  Girdhar's  alternative  prayer  ? 

Taking   (A)   first,    I   find   that   the   earlier   suit  by  Deoki 
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(Harris,  J.)  on  13th    February  1903.     The   suit  was  hrard  by  a 

subordinate   Judge   of   the  Ist  class,   appealed  to  the   Divisional 

Court,  and   appealed   further   to   the   Chief   Court.     Under  the 

rules  of   business   of    this   Court,  as  then  in  force,   the  case  was 

triable  by  a  single  Judge  ;  but  it  seems  to  me    quite   clear  that  punjab  Courts^ Act    ' 

a   single  Judge   in    such    circumstances   is    the   ''Chief  Court"  and  the  Rules. 

exactly  as  a  Division  or  Pull  Bench  is.     Again,  the  subordinate 

Judge  of  the  1st  class,  who  tried  the  earlier  case,  could  also  have 

tried  the  present   cases.     But  it  is   said   that    Section    13,  Civil 

Procedure  Code,  does  not  apply  because  the  coui^se  of   appeal  is 

different  in  the   present  cases  as  compared    with  that  case  :  there 

the  appeal  lay  to  the  Divisional  Judge  and  from  him  to  the  Chief 

Court,  here  first  appeal  lay  to  the  Chief  Court.     The  only  ruling 

to  which,  our  attention  hes  been  drawn  and  to  which  I  need  refer 

here  is   Shamas  Din  v,    Ghulam  Kadir  (^).     The  point  is  not  an 

easy   one,  but   I   am    disposed   to  distinguish   that   ruling.     To 

make  the   distinction  quite  clear  I  must  make  a   long   quotation 

from  it,  as  follows  : — 

"  The  primary  object  of  the  rule  as  to  competency  of  juris- 
*'  diction  would  appear  to  be  to  avoid  binding  the  superior  Courts 
"  by  decisions  of  inferior  Courts^  which  were  not  and  could  not  have 
"  been  considered  on  the  merits  by  the  superior  Court.  We  think 
**  that  this  object  may  be  attained  by  holding  that  the  true  test 
•'  of  the  competency  of  the  Court  which  decided  the  former  suit 
"  or  issue  is  not  merely  the  jurisdictional  powers  of  the  original 
"  Court  in  which  the  previous  suit  was  instituted,  but  the 
"jurisdiction  of  that  Court  viewed  in  connection  with  the  course 
"of  appeal  allowed  in  that  particular  case,  and  the  degree  of 
"  finality  attaching  to  the  decisions  of  each  of  the  Courts, 
"  original  and  appellate,  which  may  be  called  upon  to  exercise 
"  jurisdiction  in  the  case 

"  In  the  present  case,  the  Munsif  who  tried  the  first  suit 
"  would  have  had  jurisdiction  to  entertain  the  present  suits,  which, 
"  as  we  pointed  out  in  the  referring  order,  are  of  small  pecuniary 
"  value.  At  the  same  time  he  would  not  have  tried  the  second 
"  suit  with  the  same  jurisdiction  as  the  first,  inasmuch  as  the  first 
"  suit  was  ft  small  cause,  and  one  appeal  lay  to  the  District 
Judge,  whose  decision  was  final,  whereas  the  piesent  suits 
"  are  land  suits  appealable  in  the  first  instance  to  the  Divisional 
"  Judge,  with  a  possible  further  appeal  to  this  Coux-t.  Under 
"  the  above  circumstances  we  think  that  we  should  hold  both 
"  upon  principle  and  upon  authority,  that  the  Court  deciding  the 
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"  first  suit  was  not  a  Conrt  competent  to  try  the  snbsequeat 
"  suits  within  the  meaning  of  Section  1 3  of  the  Code  of  1882." 

Adverting   especially  to  the  two  passages  in  this  quotation 
which  I  have  italicised  I  am  inclined  to  hold  that  thej  constitute 
the  criteria   for   decision  of  a  point  like  the  present,  viz.  (a)  we 
.  must  not  so  use  Section  13,  Civil  Procedure  Code,  as  to  bind   the 

superior  Courts  by  decisions  of  inferior  Courts,  which  were  not 
and  could  not  have  been  considered  on  the  merits  by  the  superior 
Court ;  and  (b)  a  decision  by  an  officer  presiding  in  a  Court 
passed  in  the  exercise  of  a  certain  jurisdiction  cannot  be  res 
judicata  in  a  subsequent  case  triable  by  that  officer  but  not  triable 
in  the  exercise  of  that  same  jurisdiction  but  of  what  might  be 
called  a  superior  jurisdiction. 

In  the  case  now  before  us  these  criteria  form  no  bar  to  the 
use  of  Section  13,  Civil  Procedure  Code,  because,  as  regards  (a), 
in  the  earlier  and  in  the  present  suits  alike,  there  was  an  appeal 
on  facts  as  well  as  law  to  the  Chief  Court :  and,  ss  regards  (6),  the 
subordinate  Judge  tried  the  earlier  case  under  his  ordinary 
powers,  and  hecouhi  have  tried  the  present  cases  under  the  same 
powers.  I  would  hold,  then,  that  the  decision  of  Harris,  J., 
binds  both  the  parties  in  this  case. 

What,  then,  did  Harris,  J.,  decide  ?     He  decided  that  Deoki 
Nandan  had  not  proved  that   he  was   acting  otherwise   than  as 
Bgent  for  Girdhar  Lai,  that  therefore  he  could  not  call  upon  Girdhar 
Lai  to   account  to    him,  and  that   as  a  matter  of    fact  there  was 
no  settlement  of  accounts  in  Calcutta  in  1898  between  the  parties. 
The  first  point  here  stated  as  decided  is  certainly  res  judicata.     It 
was   necessary   to  decide   it,    and   the  final  order   of  Harris,  J., 
dimissing   plaintiffs'  suit  was   wholly  based  on  it.     On  the  other 
hand,  the  decision  that  there  had  been  no  settlement  of  accounts 
had  no  effect  upon  the  foim  or   contents  of   the  final   order.    It 
was  unnecessary   for  the   learned  Judge   to  have  expressed  any 
opinion  on  the  subject  at  all.     Whatever  his  views  upon  it  might 
have  been,  the   final  order  would  have   been   a  dismissal  of  the 
plaintiffs'     suit.      But,  if   the  Judge   had   held    Deoki   Nandan 
principal  and  Girdhar  agent,  and  at  the  same  time  had  found  that 
no  eettlement  of  accounts  took  place,  he  would  have  been  obliged 
to  pass  a  very  different  final  order,  namely,  an  order  for  rendition 
of  accounts.     Two  Punjab  rulings  bearing  on  this  question  have 
been  quoted  by  Mr.  Shafi — see  Kanhaya  Singh  v.  Dewa  Singh  and 
Nihala  (')  and  Narain  Das  v.  Faiz  Shah  ('•'),  but  I   hardly  think 
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I  need  discnss  them.  I  find,  then,  that  it  is  res  judicata  that 
Deoki  Nandan  was  agent  and  Girdhar  principal,  bat  not  that 
there  was  no  settlement  of  aoooants ;  and  so  I  decide  question  (A). 

Note.— The  rest  of  the  judgmeat  is  not  material  to  the  report.  -Ed.,  P.  R.  i 


No.  112. 

Before  Mr.   Justice  Johnstone  and  Mr.  Justice  Eurry. 
UTTAM  CHAND, -(Defendant),— APPELLANT, 

^'^^*"*  ?•  Appbllatb  Sidb. 

LAHORT  MAL,— (Plaintiff),— RES  PONDENT. 

Civil  Appeal   No.  945  of  1904. 

Pre-emption — Sale  of  Uvo  houses  adjoining  one  another — Vendee  and 
pre-emptor  each  having  priority  over  one'  house  hy  reason  of  vicinage — 
Pre-emptor  not  iound  to  acquire  the  whole  bargain. 

Held  that  in  a  case  of  sale  of  two  houses  adjoining  one  another  a  vendee 
whose  right  of  pre-emption  by  reason  of  contiguity  only  extends  to  one  house 
caaaot  defeat  the  a'3xt-door  naighbDur  of  the  second  house  on  the  ground 
that  by  reason  of  his  haviag  rights  over  oaa  house  superior  to  plaintiff  he 
has  a  right  with  respect  to  the  other  house  equal  to  those  of  plaintifE. 

A  bargain  of  distinct  properties  by  a  person  having  preferential  right3 
only  to  a  portion  of  such  bargain  do3?  not  give  him  a  "right  of  pre-emption  as 
regards  the  simultaneously  purchased  other  portion . 

In  such  a  case  the  pre-emptor  whose  rights  extend  over  only  one  lot  is  not 
bound  to  take  over  the  bargain  in  its  entirety. 

Further  appeal  from  the  decree  of  A.   E.   Martineau,    Esquire, 
Divisional  Judge,  Lahore  Division,  dated  29th  August  1904. 

Oertel,  for  appellant. 

Shelverton  and  Tirath  Ram,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Johnstone,  J. — In  this  pre-emption  case  both  the  Courts  be-     28*^  April  1906. 
low  have  written   detailed  judgments,    and  the   facts  and  plead- 
ings fully  appear  therein.     The  first   Court  held — 

(a)  that  the  custom  of  pre-emption  did  exist  in   the  Muhalla 

Jalotian,   Lahore   City,    in    whiih  the  property  in  Suit 
is  situated  ; 

(b)  that  plaintiff  has  not   proved  superior  vicinage  as  com- 

pared with  the  second  vendee,  defendant  3 

(c)  that  the  sale  to  defaniant  3  by  defendaufc   2  is  genuine  ; 
{d)   that   plaintiff  cannot  cUim  to  pre-empt  sep  irately  that 
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and  does  not  adjoin  defendant  S's  house  ;        ■ — 

• ,  and  so  forth. 

Thus,  the  first  Court  dismissed  the  suit,  whereupon  plaintiff 
appealed  to  the  Divisional  Court,  which  has  decreed  for  him  as 
regards  house  No.  2.  which  is  next  to  his  own  house,  fixing  the 
market-value  of  it  at  Rupees  950,  from  which  it  deducted 
Rs.  489  due  to  plaintiff  from  the  vendor  as  proportionate  share 
of  mortgage-money  out  of  Rs.  700  for  which  sum  vendor  had 
mortgaged  both  houses  to  plaintiff. 

Defendant  3  having  died,  his  son  appeals  to  this  Court 
agaiust  the  decree  of  the  Divisional  Judge,  alleging  that  the 
so-called  two  housps  aie  one  house  ;  contending  that  even  if 
the  houses  are  two,  his  right  of  pre-eiiption  extends  to  both  of 
them  ;  and  further,  that  plaintiff  must  take  the  whole  bargain 
or  nothing,  and  as  he  cannot  get  the  whole,  he  must  get 
nothing ;  that  the  price  to  be  paid  has  been  put  too  low  ;  and 
urging  that   plaintiff  had  waived  his    rights. 

It  was  objpcted  by  plaintiff-responde  it  that  waiver  could 
not  now  be  set  up,  but  we  over-ruled  the  objection  on  the 
ground  that  the  evidence  on  which  the  contention  of  waiver 
is  based  was  before  t^e  first  Court  and  was  discussed  by 
it,  That  evidence  consists  of  exhibit  D.  W.  1.  However,  on 
considering  the  effect  of  that  document  we  hold  that  it  does  not 
prove  waiver. 

As  regards  the  qupstion  whether  the  property  is  one  house 
or  two  houses  :  the  local  commissioner  f  lund  it  two,  because 
there  is  no  internal  communication  between  the  two  buildings  ; 
there  are  separato  tenants  ;  and  the  sireet  doors  are  distinct. 
There  can  be  no  doubt  the  whole  edifice  was  a  single  house 
once— vide  mortgage-deeds  of  September  1900  and  of  December 
1900.  But  in  the  moitgage- deed  of  January  1901  two  houses 
are  specified,  one  called  Mahan  Kalin  and  the  other  Mahtn 
Ehurd,  the  boundaries  being  separately  detailed  ;  and  we  find 
the  same  description  in  both  successive  salfi-deeds,  and  in  ex- 
hibit D.  W.  1  aforesaid,  relied  npon  for  another  purpose  by 
defendant  S.  Considering  all  this,  and  also  the  fact  that  the 
two  buildings  seem  to  have  been  constructed  at  different  times 
we  have  no  hesitation  in  agreeing  with  the  learned  Divisional 
Judge  that  there  are  two   houses  and  not  one. 

But  defendant  .3  contends  that  the  moment  the  sale  to  him 
was  complete,  he  became,  by  virtue  of  holding  house  No.  1, 
iu    which    his  right  of  pre-emption   was  superior  to  plaintiff's 
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next-door  neighbour  of  house  No.  2,  which  has  been  decreed  ; 
and  thus  as  to  house  No.  2  he  had  rights  equal  to  those  of 
plantiff.  This  is  a  proposition  to  which  we  cannot  give  our 
assent.  In  the  first  place  plaintiff's  right  to  sue  arose  on  the  sale 
by  defendant  1  to  defendant  2,  and  at  that  time  defendant  8 
had  no  contiguity  with  house  No.  2  ;  and  again,  it  seems  to 
us  more  than  doubtful  whether  Mr.  Oertel's  ingenious  argument 
is  sound,  whereby  he  utilises  the  purchase  by  his  client  of  house 
No.  1  as  giving  him  a  right  of  pre-emption  as  regards  the 
simultaneously-purchased  house  No.  2,  in  regard  to  which  the 
moment  before  the  sale  he  had  no  rights  at  all.  Such  a  method  of 
dealing  with  the  matter  would,  in  our  opinion,  lead  to  absurdity 
in  the  case,  to  take  an  illustration  of  the  sale  of  a  row  of  20 
houses  to  one  of  which  a  party's  house  was   contiguous. 

As  regards  the  price  we  see  no  reason  to  differ  from  the 
learned  Divisional  Judge.  It  seems  to  us  nearly  certain  that 
the  sum  of  Rupees  150  was  never  really  paid  in  advance  ;  and 
that  the  value  is  really  about  Rupees  950. 

The  contention  that  the  Court  below  should  not  have  decreed 
in  part  but,  finding  it  could  not  decree  in  whole,  should  have 
dismissed  the  suit,  hardly  requires  refutation.  We  see  no  reason 
why  plaintiff  should  not  get  a  decree  for  the  part  of  the  property, 
being  a  distinct  part,  as  to  which  he  has  superior  right — vide 
Rattigan's  Digest,  Explanation  I  to  para.  106,  and  the  rulings 
there  quoted.  We  see  no  good  ground  for  the  distinction  that 
the  rule  there  laid  down  applies  only  to  land  and    not  to  houses. 

As  regards  the  assignment  of  so  much  of  the  mortgage- 
money  to  one  house  and  so  much  to  the  other,  which  was  briefly 
discussed  before  us,  we  are  unable  to  make  any  alteration. 
Appellant  does  not  ask  us  to  alter  or  explain  what  the  Divisional 
Judge  has  ruled,  and  plaintiff  has  not  appealed  or  filed  cross- 
objections.     We,  therefore,  dismiss  this  appeal  with  costs. 


Appeal  dismissed. 
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No.  113- 

Before  Mr.  Justice  Johnstone  and  Mr.  Justice  Lai  Chand. 

DADU  AND  OTHERS -(Plaintiffs),— APPELLANTS, 

Appbllatb  Side.    {  Versus 

KADU  AND    OTHERS,— (Defendants),— RESPONDENTS. 

Civil  Appeal  No.  121  of  1907. 

Civil  procedure  Code,  1882,  Section  368 — Death  of  one  of  Several 
defendants — Application  for  substitution — Sufficient  cause  for  not  applying 
within  prescribed  period—  Limitation  Act,  1877,  Section  5. 

Held,  that  ignorance  of  a  defendant's  death  is  sometimes  sufficient  cause  for 
not  applying  for  legal  representatives  to  be  brought  on  the  record  in  the  place 
of  the  deceased  within  the    period  prescribed   therefor  and  a  plaintifi  can 
successfully  plead  his    ignorance  of  the  fact  as  a  justification  for  such  delay 
where  defendants  are  numerous  and  live  in  a  different  village  from  plaintiff 
Gaman  V.  Baksha  ^'),  and  Amir  Khan  v.  Dula  (^),  referred  to. 
First  appeal  from  the  decree  of  Pandit  J oti  Parshad,  District 
Judge,  Jhang,  dated  31st  October  1906. 

M.  N.  Mukerjee,  for  appellants. 
Morrison,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Ibth  July  1907.  Johnstone,  J. — On  April  8th,    1904,  this  suit  was  dismissed 

for  default,  and  on  26th  June  1904  a  petition  for  leview  was 
rejected.  Thereupon  plaintiffs  appealed  to  the  Divisional  Court, 
which,  on  1st  March  1905,  accepted  the  appeal  and  remanded 
under  section  662,  Civil  Procedure  Code,  apparently  for  re-trial  of 
the  prayer  for  restoration.  A  miscellaneoas  appeal  to  the  Chief 
Court  agaiost  this  order  of  remand  was  dismissed  on  20th 
December  1905.  Evidence  was  then  taken,  and  on  30th  March 
1906  an  order  restoring  the  case  was  passed,  subject  to  the 
payment  of  compensation  by  plaintiffs  by  Ist  May  1906,  It  was 
at  the  same  time  brought  to  notice  that  one  or  more  plaintiffs 
had  died,  and  it  was  directed  that  application  for  substitution 
should  be  put  in.  The  case  went  on,  and  on  l"ith  June  1906 
application  for  substitution  of  names  for  a  dead  defendant,  Wali, 
was  made,  and  in  the  petition  it  was  stated  that,  if  any  other 
defendants  were  dead,  plaintiffs  were  not  aware  of  the  fact. 

(For  the  dead  defendant  Sardaia  no  substitution  was  needed, 
his  heir  being  already  a  defendant.)  Two  or  three  weeks  later 
defendants  objected  that  the  suit  had  abated,  inasmuch  as  Wali 
had  been  dead  more  than  three  years;  and  on   31st  October  1906 
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the  Court  considered  the  matter,  accepted  defendants'  view,  and 
dismissed  the  suit  with  costs. 

Plaintiffs  have  now  appealed  to  this  Court,  and  we  are  con- 
strained to  accept  the  appeal.  In  the  first  place,  it  is  not  really- 
clear  when  Wnli  died.  Defendants  say  it  was  more  than  3  years 
hefore  June  1906,  i.  e.,  before  June  1903  ;  but  on  6th  October 
1903,  when  a  summons  addressed  to  Wali  reached  the  village  and 
was  handed  to  his  brother,  the  latter  did  not  say  Wali  was  dead, 
but  merely  that  he  was  not  there  and  would  appear  on  due 
date.  This  was  recorded  on  the  other  copy  of  the  summons. 
Again,  in  the  partition  proceedings  of  November  1903  no  doubt 
Sada,  son  of  Wali  defenciant,  was  examined,  and  so  forth, 
but  even  there  it  was  not  definitely  stated  that  Wali  was  dead, 
though  probably  he  was. 

Next,  though  we  may  take  it  that  Wali  died  much  more 
than  six  months  before  his  heirs  were  brought  on  the  record,  we 
have  to  see  whether  there  were  extenuating  circumstances  in 
respect  of  the  delay  and  sufiBcient  cause  for  it.  Plaintiffs  and 
defendants  live  in  different  villages,  and  defendants  were  18 
at  least  in  number.  Again,  the  District  Judge's  idea  that 
plaintiffs  must  have  known  of  Wali's  death  at  latest  on  20th 
November  1903  is  hardly  warranted,  for  in  partition  proceedings 
sons  often  appear  and  are  examined  in  absence  of  their  fathers. 
Thirdly,  when  application  for  review  was  made  in  June  1904  and 
then  an  appeal  wpp  made  to  the  Divisional  Court,  we  do  not  find 
defendants  objecting  that  Wali  was  long  dead  and  so  plaintiffs' 
suit  must  fail.  Indeed,  Wali's  death  was  not  mentioned.  Nay, 
defendants  themselves  appealed,  as  stated  above,  in  1906  to  the 
Chief  Court  and  even  there  put  in  no  plea  that  the  suit  had 
abated. 

These  facts  afford  sufiBcient  reason  f*r  setting  aside  the 
District  Judge's  order.  Probably  plaintiffs  never  knew  of 
Wali's  death  till  March  or  even  till  May  1906  ;  and  igrorance  of 
such  a  fact  is  often  sufiBcient  cause  to  prevent  a  suit  from 
abating — c/.,  Gamanv.  Baksha  (^).  Even  if  they  knew  more 
than  six  months  before  they  took  action,  it  must  be  remembered 
that  they  are  ignorant  zamindars — c/.,  Amzr  Khanv.  Vula  ('), 
and  that  they  may  have  been  misled  by  — 

(a)  the  fact  that  until  1st  May  1906  the  case  had  not  been 
restored  to  the  file  for  regular  trial ;  and  {h)  the  circnmstnEce 
that  even  defendants,  ns   we  have  seen,   acted,  until  30th  March 
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1906,   as  if  they  did   not     consider   the     time  had   arrived   for 
troubling  about  deceased  parties  and  their  heirs. 

For  these  reasons  we  accept  the  appeal  and  set  aside  the 
order  of  the  learned  District  Judge,  and  declare  that  the  suit 
has  not  abated  but  should  be  proceeded  with  according  to  law. 
This  is  substantially  a  remand  under  section  562,  Civil  Procedure 
Code.  The  stamp  on  the  appeal  will  be  refunded.  Other  costs 
in  this  Court  will  be  costs  in  the  case. 

Ajppeal  allowed. 


Appillatb  Side. 


No.  114. 

Before  Mr.  Justice   Uattigan  and  Mr.  Justice  Lai  Ghana. 
KIRPA  RAM  AND   OTHERS,— (Plaintiffs),— APPELLANTS, 

Versus 

RAKHI,  AND  OTHERS,— (Dependants),— RESPONDENTS. 

Civil  Appeal  No.  406  of  1907. 

Limitation  Act,  1877,  section  12— Applicabilily  of— to  application 
under  section  70  (b)  of  the  Punjab  Courts  Act,  I88i— Deduction  of  time 
requisite  for  obtaining  Copies  of  the  Judgment  and  decree  of  the  lower 
Appellate  Court— Alienation  by  Hindu  widow  of  self-acquired  property 
of  her  husband — Right  of  reversioner  to  question  such  alienation. 

Held,  that  section  12  of  the  Limitation  Act,  1877,  applies  to 
applications  under  section  70  (b)  of  the  Punjab  Courts  Act,  1884,  and  that 
therefore  the  time  requisite  for  obtaining  Copies  of  the  Judgment  and  decree 
of  the  lower  appellate  Court  is  to  be  excluded  in  computing  the  period 
laid  down  by  clause  {i)  of  section  70  (b)  of  that  Act. 

Kishen  Dialy.  Ram  Ditta  ('),  overruled, 

Eeld,  also  that  there  is  no  distinction  between  ancestral  and  acquired 
property  inherited  by  a  Hindu  widow  from  her  husband  and  a  reversioner 
has  as  much  right  to  contest  her  alienation  of  the  one  as  of  the  other. 

Further    appeal    from    the    decree    of    Captain    B.    0.  Roe, 
Divisional  Judge,  Jullundur,  Division,  dated  5th  January  J  906. 
Hukam  Chand,  for  appellants. 
''  Sukh  Dial,  for  respondents. 

The  Judgments  of  the  learned  Judges  were  as  follows: — 

IZthJune  1907.  Rattigan,  J.— The     first    question   that  arises   in   this  case 

is  whether  for  the  purposes  of  ccmputirg  the  period  of  90 
days  specified  in  section  70  (1)  (6),  Proviso  (t),  of  the 
Punjab  Court's  Act  1884  (as  amended  by  Act  XXV  of  1899), 
the    applicant    is     entitled     to    exclude     the    time  spent    in 
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obtaining      copies     of    the     Jndgment    and      decree    of     the 
Lower   Appellate   Gourt  ?     In    Kishen  Dial  v.   Bam  Ditta  (^), 
this   question    was   answered   in   the   negative   and  it    was  then 
farther   held,     upon     the     particular  facts   of   that   case,   that 
applicant  had  not  shown  "sufficient   cause"    within  the  meaning 
and     for     the     purposes   of    the  above   Proviso.     The   decision 
in    the  case  cited    has,    I   understand,  been    followed   in   one  or 
two    subsequent   Single   Bench  judgments    and    in   the  present 
case   the  learned     Chief   Judge,  before   whom   this  case    came 
in    Chambers,     accepted     that     rulinw     to   the   extent   that   it 
held   that   the  time  requisite  for   obtaining  copies  of  the  decree 
and    judgment    of    the     Lower  Appellate     Court    cannot    be 
deducted   in    compating    the    period    of  90   days   prescribed  by 
section    70     (1)     (h),   Proviso  (i)  of   the   Punjab   Courts     Act. 
He   was,     however,   of     opinion   that   in   view   of   the   practice 
of   this   Court     hitherto,     the    mistake     of     the     applicant     in 
thinking   that   he   was    entitled    to   deduct    the   time   spent   in 
obtaining  such   copies   should  be   held   to  amount  to  "  sufficient 
cause ".     This   question    has   been    very    ably   and  exhaustively 
argued   before   us,   and     after  hearing   these   arguments   I   am 
satisfied    that   the  judgment   in  Kishen  Dial  v.  Ram    Ditta  (1) 
is  erroneous,   and   I   have  the   less    hesitation    in   so   holding  as 
T   was    the    author     of     that     judgment.     Upon   further    and 
better   consi  leration,    and    especially    after    hearing  Mr.  Hukam 
Chand's    arguments    on    the    point,    I    have  now    no   doubt  that 
the    provisions     of   section     12    of    the    Indian    Limitation    Act, 
1877,   are  applicable     in     computirg     the     period    of   90    days 
prescribed     in     the    aforesaid    first    proviso    to     section   70  (1) 
(6)  of   the  Courts    Act.     Indeed,   explunation    (2)    to   this    last 
mentioned     section      expressly     provides    that     "  in   computing 
"the   period   of    limitation    aforesaid     the     provisions     of     the 
"  Indian  Limitation  Act,  1877,  shall  be  deemed  to  apply."     Now 
the   provisions     of     the    Indian    Limitation  Act   applicable   for 
the    purposes     of     computing     the     period     cf   Limitation   are 
contained   in   Part   HI    of    that  Act    and   section   12  is  within 
this    Part.     Mr.    Sukh    Dial  argued   that  the   Legislature  could 
not   have   intended,    when     enacting     the  second   explanation  to 
section    70   of   the   Punjab  Courts   Act,  to  allow   the   deduction 
of   time     requisite     for    obtaining     copies     of    the  decree   and 
judgment   of   the  Lower    Appellate   Court,   because   such  copies 
were    not    by  law     required     to  be  filed    with   the   application 
under   section    70   (1)  (fc),    whereas   in    the   case   of  an   appeal 
the     copy  of    the   decree   is   always    necessary   and   the  copy  of 
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the  judgment  must  also  be  filed  nuless  the  Court  otherwise 
orders  (section  541,  Civil  Procedure  Code).  This  might  have 
been  a  good  ground  for  the  Legislature  to  enact  that  for 
the  purposes  of  section  70  (1)  (b),  of  the  Punjab  Courts 
Act,  the  provisions  of  section  12  of  the  Indian  Limitation 
Act,  relating  to  the  deduction  of  time  requisite  for  obtaining 
such  copies,  should  not  be  applicable.  But  the  Legislature 
has  not  so  enacted.  On  the  contrary,  it  has  in  express  and 
definite  terms  stated  that  "  in  computing  the  period  of 
•'  limitation  aforesaid,  the  provisions  of  the  Indian  Limitation 
"Act  1877,  shall  he  deemed  to  apply"  These  words  are  clear 
and  can  admit  of  no  question,  and  as  in  construing  a  statute 
of  limitation  a  favourable  and  liberal  interpretation  should 
be  given  to  the  words  employed  by  the  Legislature,  I  should, 
even  if  there  were  any  ambiguity>  feel  constrained  to  hold 
that  for  the  purposes  of  computing  the  period  of  90  days 
prescribed  by  the  first  proviso  to  section  70  (1)  (6)  of  the 
Punjab  Courts  Act,  the  whole  of  the  provisions  of  section 
12  of  the  Indian  Limitation  Act  must  apply.  But  I  can 
see  no  ambiguity  in  the  words  of  the  Act,  and  I  therefore 
hold  that  in  computing  the  aforesaid  period  of  limitation, 
the  time  requisite  for  obtainig  the  copies  of  the  judgment 
and  decree  of  the  Lower  Appellate  Court  must  be  excluded. 
In  so  holding,  I  do  not  question  the  correctness  of  my 
brother  Johnstone's  ruling,  reported  as  Mehar  Singh  v.  Gurbachan 
Singh  (^)  to  the  effect  that  it  is  not  necessary  for  an 
applicant  for  revision  under  section  70  of  the  Courts  Act 
to  file  such  copies.  It  may  not  be  necessary  to  files  such 
copies,  but  the  applicatit,  if  he  does  file  them  is,  I  think, 
entitled  to  deduct  the  time  spent  by  him  in  obtaining  them. 
In  the  present  case  ;  if  the  time  spent  in  obtaining  the 
said  copies  is  excluded,  the  application  is  admittedly  within 
time,  and  I  would,  for  the  reasons  given,  hold  the  lequieite 
deduction  of  time  should  be  made  srd  tlat  the  application 
should  be  admitted. 

Turning  now  to  the  merits  of  the  application,  I  have 
no  hesitation  in  holding  tl  at  the  Divisional  Judge  dismipsed 
the  appeal  presented  to  him  upon  a  wholly  erroneous  view 
of  the  law.  The  alienation  impugned  is  one  by  a  widow 
and  even  if  it  be  assumed  that  the  property  alienated  by 
her  was  the  eelf-acquired  property  of  her  husband,  I  can  find 
no  authority  for  the  proposition  that  the  reversioners  of  her 
husband    have    no   locus  standi   to   contest    the  validity   of  such 
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alienation.  The  Divisional  Jadge,  however,  holds  that  "  the 
"word  reversioner  implies  that  tha  property  was  ancestral, 
but  for  this  proposition  he  cites  no  authority,  nor  indeed, 
80  far  as  I  know,  would  it  be  possible  to  support  this  view 
by  reference  to  authority.  The  property  was  alienated  by 
a  widow  and  whether  such  property  was  the  ancestral  or 
self-acquired  property  of  the  widow's  late  husband,  the 
latter's  reversioners  have  the  right  to  contest  the  validity  of 
the  alienation.  Mr.  Sukh  Dial,  for  respondents,  candidly 
admitted  that  he  was  unable  to  support  the  judgment  of 
the  learned  Divisional  .Judge  upon  Ihe  ground  on  which  it 
was  based.  I  would,  therefore,  if  my  learned  brother  agrees, 
accept  the  appeal  and  renaand  the  case  to  the  Divisional 
Judge  under  section  562,  Civil  Procedure  Code,  for  decision 
of  the  appeal  upon,  the  merits,  and  1  would  leave  the 
question   Oi.   costs    to   abide   the    event. 

Lal  Chand,  J. — I  agree   entirely.     It   appears  to  me  further     14^^  Jum  1907 
that  the  reason  urged  by  biai  Sahib   Sukh  Dial  for  not  excluding 
the     time     spent     in     obtaining   copies   of   the   decree   and   of 
the   Judgment    on     which     the   decree   is   founded   is   neither 
sound   nor   justifiable.     Section  12   of   the  Limitation    Act  does 
not   provide   for  exclusion  of   such   time   in   case  the  copies  are 
required     to     be    filed   by   law.     No   doubt,  in    order    to  claim 
the   deduction    of  time,  it   must  be  shown   that   the  copies  were 
actually   obtained   and   this   fact   can    best   be    proved  by  filing 
the   copies.     But  at    the     same   time   it  appears    to   me    to   be 
eminently   just   and  reasonable  to  allow  the  deduction  regardless 
of  the   question  whether  such  copies   are  or  are  not  required  by 
law   to  be   filed.     Whether   remedy   lies   by    an    appeal    or   by 
application     for     revision     against   the   decree    passed    by    the 
Lower     Appellate     Court,    such     remedy     cannot    properly    be 
availed   of   unless  the  appellaat,   or   applicant,  as    the  case  may 
be,   be  in  a   position   to   know   exactly    what   has  been  decided 
aginst  him  and  on  what   grounds.     Such    information   can  be 
secured    ordinarily  if   not   merely    by   obtaining    copies  of    the 
decree  and   of  the  judgment  sought  to  be   appealed  or  applied 
against.     At   any  rate   it   can  hardly   be  imagined   as  feasible 
or  practicable  for  a  suitor  to   take   precise   objections  against 
the  judgment  and   the    decree    without     a    detailed   reference 
to,  and  a  proper   examination   of,   the   judgment    and    of    the 
decree  after  obtaining  copies.     It  appears  to  me,  therefore,  that 
the     law     very    justly  intended   and   provided    that   the    time 
spent    in  obtaining    such   copies   should     be     excluded    from 
computation  and  did  not  insist   that   the  exclusion  be  allowed 
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decree   and    of   the  jadgmeut  with  the  appeal  or  the  application 

for  revision,     aa   the  case   may    be.     That  such   is   the  scope 

of   the   provisions  of  section  12  of  the  Limitation  Act  is  rendered 

further     clear     by    the     last    clause  of   the   section,  which,   in 

computing  the  period  of  limitation  prescribed  for  an  application 

to  set  aside  an  award,   allows  the  time   requisite  for  obtaining 

a   copy  of  the  award   to   be     excluded,   although,     so     far   as 

I    am  aware,    it    is   not     necessary    by    law  to    file     a     copy 

of   the   award    with    the    application  containing  objections.     On 

the     merits    of    the     question     raised     in    this   appeal  I  am 

again     in     perfect     accord     with     my     learned  brother.     The 

Divisional     Judge     has     held     "  the  parties  are   governed   by 

"  Dharm    Shastra   and    under   any   circumstances    the   property 

"  would   go   absolutely   to   the  widow  in  preference  to  collaterals 

"  of   the  4th   degree."     I   am  not  aware  of  any  such  provisions 

in  the   Hindu   Law,    and   none    was  quoted  at  the  hearing   by 

the   Pleadei-   for    the   respondent.     A  widow   under  Hindu  Law 

succeeds     to     a     mere  life  estate   with   a   restricted   power  of 

alienation,    and,  as   pointed   out   by    ray    learned   brother,  it  is 

altogether     immaterial     vrhether   the  property     inherited    and 

alienated   by   a   widow   was   self-acquired   of  her   husband     or 

was  inherited  by  him  from  a  common  ancestor  of  his  and  of  the 

claiming     reversioners.     Her     right  to   alienate   such   property 

is     positively     restricted     even     so   far   that  the  Crown  ,  itself 

as  an   ultimate   heir  might  challenge  the  alienation   if  effected 

without     necessity — Mayne's   Hindu     Law,     para  625.     "  The 

"  self-acquired    property  of   a  man    will  descend    to  his  widow 

"  when     his     joint     or     ancestral    property    would    not   do   so. 

"  But   she   has  no   other  or   greater   power  over  the   one  than 

"  over  the  other  " — para  645.  The  plaintiffs-appellants,  therefore, 

as   reversioners   were   entitled    to   challenge    the  sale   and    sue 

for   a   declaration   that   it    shall    not   affect   their   reversionary 

rights.     I,     therefore,    agree   to     the    order  of    remand    under 

section   562,   Civil    Procedure   Code,    leaving   the    question     of 

costs    to  abide   the  result  as  proposed  by  my  learned  brother." 


Appeal  allowed 
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No.  115. 

Before  Mr.  Jiistice  Rattigan  and  Mr.  Justice  Lai  Chand. 

GOHRA  AND  OTHERS,— (Defendants),— APPELLANTS, 

Verstis  . 

}  Afpbllatb  Bisb. 
HARI  RAM   AND   OTHERS,— (Plaintiffs),— RESPOND- 
ENTS. 

Civil  Appeal  No.  513  of  1905. 

Custom — Alienation- Alienation  of  ancestral  propeHy — Aroras  o/ tahsil 
ChaJnval,  Jhelum  District— Hindu  Law  or  Custom— Burden  of  Proof. 

Held,  that  in  matters  of  alienation  of  ancestral  property  the  Aroras  of 
tahsil  Chakwal  in  the  Jhelum  District  are  not  governed  by  custom  but  by 
Hindu  Law,  and  that  a  sale  of  ancestral  land  by  a  sonless  proprietor  in  favour 
of  his  sister's  son  cannot  bequestioced  by  his  collaterals  on  the  ground  that 
it  was  made  without  necessity  or  consideration. 

Members  of  non-agricultural  tribes  are  not  to  be  held  bound  by  customs   A  /^ 
prevailing  among  agricultural  tribes    simply    because  they  happen  to  own   j  \    ''^^   * 
land  and  to  be  living  with  members  of  agricultural  tribes,   and  the  burden  of    '.   ) 
proof,  therefore,   that    in   matters   such  as  alienation    or    succession    they   j  .' 
are   governed   by    custom,   rests    always  on  the    party   making  euch    an 
allegation. 

Khaitan  Singh  y.  Maddi  {'),  ^i^ont  Ram  v.  Hulman  Mai  ("),  Eartar 
Singh  v.  MathnrlSir.gh  ('\  Hurnam  Singh  v.  Duvi  Chand  f  ♦I,  and  Baroo  V 
ilakhan  (*)  referred  to. 

Further    appeal  from    the   decree   of  Khan  Abdul    Ghafur  Khan, 
Divisional  Judge,  Jhelum  Division,  dated  22nd  February  1906. 

Oertel,  for  appellants. 

M.  S.  Bbagat,  for  respondents. 

The  judgment  of  the  Cotirt  was  delivered  by 

Rattigan,  J.— The  parties  are  Aroras  of  tahsil  Cbakwal  in  \bth  April  1907. 
the  Jhelum  District,   and  the  question   which  we  have   to  decide 
is  whether  an  alleged  sale  of  ancestral  lan^  by  a  sonless  proprietor 
in  favour  of  his  sister's  son  is  or  is  not  valid. 

The  District  Judge  held  that  the  sale  in  question  was  valid 
so  far  as  the  actual  passing  of  consideration  was  concerned, 
and  that  as  the  parties  were  governed  by  Hindu  Law  and  not  by 
the  ordinary  customary  rules,  the  said  sale  was  valid  and  binding 
upon  the  plaintiffs,  who  are  the  reversionary  heirs  of  the 
vendor.  We  might  observe,  in  passing,  that  the  District  Judge 
was  of  opinion   that  the  vendees   had   failed   to    prove  that   the 
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sale  was  for  zati  zarurat,  and  therefore  for  legal  necessity.     The 
District  Judge   is  not  very  clear  upon  this  point.     Upon  the  first 
issue  he  finds  that  "  part  of  the  money   was   used   to  pay   ofi'  a 
pressing   creditor  whose    i  eceipt  is  on  the  file.  "     If  this  was  the 
case,   the  sale   was  clearly  valid  pro   tanto.     It   is    unnecessary, 
however,   for  us   upon   the   view  which   we  take   to  discuss  this 
aspect   of   the  question.     Admittedly    the   sole   question    before 
us  is   whether  the   vendor   and    the  plaintifi^s   are   governed   in 
matters    relating  to    alienation    of  ancestral    property  by  Hindu 
law  or  by  custom.     If  Hindu  law  applies,    it  is  conceded  that  the 
alienation  is  valid.     On  the  other   hand,   if   custom  applies,  we 
should     still     have     to    ascertain     whether    among     Aroras   of 
this  particular  village  (mauza  Bhin,  tahsil  Chakwal)  a  sale  or  gift 
to  a   sister's  son    is  invalid.     The    District  Judge  holds   that  the 
parties    are  governed  by  Hindu  Law.     The  Divisional  Judge,  on 
the  contrary,   holds  that  custom  rules,  and  upon  this  finding  he 
has  granted   plaintiffs   the  decree  prayed   for.     But  this   latter 
conclusion  is    not  in  any  case    warranted  by  the  evidence  on  the 
record.     So     far   as    we    know   there     is     no   such     thing     in 
existence,    nor,  indeed,   could  there  be  any  such  thing,  as  a  body 
of    general   customary  law.     Tribes   in  various   localities   follow 
different   customary  rules,    and  because  a  certain  rule  of  custom 
is  observed  among    certain  tribes    in  other  parts  of  the  Province, 
it  would  be   unsafe  to    hold  that  the  same  rale  must  necessarily 
prevail  in  the  case  of    totally  different  tribes  in  other  parts  of  the 
Province.     In  the    present  case,   even  if    we   essume   that   these 
Aroras  observe  custom  and  do  not  follow  the  roles  of  their  personal 
law,  we  would    have  to  ascertain    whether  by  that  custom  a  sale 
or   gift   of    ancestral    land    to  a   sister's    son    is    invalid    in    the 
presence   of  near   agnates.     The  learned    Divisional   Judge    has 
assumed   that  such   gifts  or  sale  would  he    invalid,  because  these 
Aroras  have  adopted   the  customary    rules  observed   by  their  co- 
villagers  who  are  Muhammadan  Bhines  and  Mair  Man  has.     It  is, 
however,   fairly  well    established   now-a-days   that    the   Muham- 
madan tribes  of  the  Jhelum  District  recognise  far  more  extensive 
powers  of  alienation  in  favour  of  daughters  and  sisters,  and  their 
respective   descendants,   than     are   recognized   by  other  tribes, 
especially  Hindu   tribes,  in  the  central  parts  of  the  Province  (see 
as   to   this,    Sher   Jang   v.    Ghulam  Mohiuddin   {}),  Hassan    v. 
Jhanda   (*)).     Therefore,    even   upon   the  assumption   that  the 
parties  follow  custom,  the  Divisional  Judge  was  not  justified  in 
holding  that  the   alleged  sale  or  gift   was   invalid.     Before  any 
such  conclusion   could   be   arrived  at,  it  would  be   necessary  to 

(1)  22  P.  R.,  1904.  <»)  71  P.  B.,  1804, 
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find  what  was  the  castom  in  such  matters  observed  by  the   Bhina 
and    Vlair   Miuhas   of  this   village.     Presumably    if  the    rulings 
referred  to  correctly  represent  the  general  feelings  of  Muhammadan 
tribes   of   this  locality,   custom    would    be  in  favour  of,    rather 
than  opposed  to,  the  alienation  impugned. 

Bat  we  do  not  feel  called  upon  to  give  any  decision  open 
this  point  as  we  are  not  satisfied  that  these  Aroras  have  adopted 
customary  rules  in  the  matter  of  alienation.  They  are  members 
of  a  tribe  or  caste  which  prima  facie  does  not  belong  to  the 
agricultural  community.  They  are  also  Hindus  and  the  people 
amoog  whom  they  are  living  in  the  village  are  Muhammadans  — 
and  Muhammadans  who  observe  the  general  principles  of 
Muhammadan  Law  to  a  larger  extent  than  do  other  agricultural 
Muhammadan  tribes.  It  is  admitted  that  the  vendor  is  a  mere 
iri'ilik  kahz'i  in  the  village,  and  that  none  of  the  parties  have  any 
share  in  the  village  shamilat.  There  is  also  no  proof  that  any  of 
the  parties  have  themselves  cultivated  the  land  held  by  them. 
As  against  these  facts,  plaintiffs  can  only  rely  ou  the  fact  that 
for  some  time  past,  possibly  for  one  or  two  generations,  the 
parties  have  owned  land  in  the  village.  Is  this  latter  fact 
sufficient  to  justify  the  conclusion  that  these  Hindu  Aroras,  who 
are  notoriously  more  a  shop-keeping  than  an  agricultural  class, 
have  adopted  the  custom  of  their  Muhammadan  neighbours  ? 
Who  cannot  think  so.  The  leading  authority  in  cases  of  this 
kind  is  Khazan  Singh  v.  Maddi  (*).  In  that  case  the  learned 
Judges  (Plowden,  S.J,  Frizelle,  J.)  made  the  following  remarks: 
"  The  Bedis,  as  a  class,  are  not  a  land-holding  society  like  Jats 
"or  Rajputs,  or  other  dominant  agricultural  tribes,  who  have  been 
"  hereditary  land-holders  from  countless  generations.  They  are 
"  more  on  the  level  of  Sayads  and  Brahmins  and  Khatris  to  which 
**  class  they  claim  to  belong.  These  non-agricultural  classes  are 
"  sometimes  met  with  as  land-holders  among  other  land-holders  of 
"  the  land-holding  tribes,  an  the  custom  may  more  or  lesp  resemble 
"those  of  the  tribe  amoog  which  they  are  found,  in  respect  to 
"  the  inheritance  of  land  and  power  of  disposition.  But  the  same 
'•  presumption  cannot  be  predicated  regarding  any  of  these  non- 
"  agricultural  classes,  as  a  class,  as  may  be  properly  made,  as  the 
"  result  of  experience,  in  regard  to  agricultural  tiibes  either  per* 
"  sonally  or  in  particular  localities.  "  In  the  present  case  there 
is  an  absolute  dearth  of  evidence  to  prove  that  these  Aroras  have  in 
any  respect  followed  custom  in  preference  to  the  rules  of  Hindu 
Law.     The  learned  Divisional  Judges  this,    admit  He  also  holds 
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that  the   onus  was   rightly   placed  on   plaintiffs    to   prove  that 

in  the    matter  of  alienations,  regard   was  to    be  had    io   custam 

and  not  to    Hindu  Law,     He  farther  concedes  that  plaintiffs  were 

unable   to   adduce     any    specific    instances    in    support   of    their 

contention,    and  that   the     record   of     rights  contained    nothing 

in  their  favour.     But  he  nevertheless  held  that  the  A.rora8  being 

"  so  few  in  number,  would   naturally   adopt  the   custom   of  the 

"  predominant  body. "     The   grounds  upon    which  he   arrived    at 

this  conclusion    are   that   the  Aroras  were    consulted     when    the 

Biwaj-i-am  oi  the  Jhelam  District  was  prepared  and  that   for  two 

or  three  generations  the  present  parties  have  been  mainly  living  on 

agriculture.     We   do  not   consider     these  grounds    sufficient    to 

justify   the   learned  Judge's  conclusions.     Some  Aroras    in  other 

parts  of  the  district  may    have  been  consulted   by  the  Settlement 

Officer  when  the    Riwaj-i-am  was    being    prepared  and  they  may 

have   acquiesced   in    the   answers     given   by   their    agricultural 

neighbours.     But  there  is    nothing  in  the  Biwaj'i-am  to  show  who 

those  Aroras  were   or  to    which  village  they  belonged,  and  not  a 

single   instance  has   been  given   in  this   case  in   support   of   the 

correctness   of  the  Riwaj-i-am,  which  we  may   obsferve  is  in  very 

general  terms.     And  as   regards  the   fact  that  the  parties   have 

held   land  for   some   time  past,  we   have   the  authority   of  the 

ruling  of  this  Court  in  Khazan  Singh  v.  Maddi  (  ^)  (and  numerous 

other  reported  cases)   for  holding   that  the   mere   ownership  of 

land  is  not  enough  to  prove   that    members   of    a  tribe  which  is 

not   ordinarily    an  agricultural    tribe,   follow  the  customary  rules 

generally   observed   by  agricultural    tribes.     Nor  can  we   agree 

with  the  learned  Judge  that  these  Arors  being  so  few  in  number 

would  "  naturally   adopt  the  custom  of  the  predominant  body.  " 

In   this    case   "  the   predominant   body "    were   Muhararaadans 

whose   rules  are,     it    would    seem,     more    in     consonance    with 

Muhammadan  Law    than    with    the    customary    rules  obtaining 

among  ordinary  agricultural   tribes  of   the    central    parts  of  this 

Province.     There   is   therefore  no  dprton  presumption  that  this 

small  family  of  Aroras  adopted  the  customs  of  the  Bhins  and  Mair 

Minhas  of  their  village.     But  even  if  they  did,   it  is  quite  possible 

that   even  by  such  customary  rules  the  sale  (or  gift)  in  question 

would   be  valid    (see  Sher  Jang  v.  Ghulam  Mohiuddin  (^)),  a.nd 

even      upon     his      own     assumption      the     learned     Divisional 

Judge  was  not  warranted,  in  the  absence  of  further  enquiry  upon 

this  point,  in  holding  that  the  said  sale  (or  gift)  was  invalid. 

In  support  of  his  contention,  Mr.  M.  S.  Bhagat,    for   respon- 
dents,  relied  on  a  decision  given  by  the  Commissioner  in  a  case 

(')  122  P.  J?..  1893.  (»)22  P.  R..  1904. 
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relating  to  of  this  Aroras  village.  This  decision  was,  however, 
given  in  1867  in  a  pre-emption  c<iSo  and  the  decision  was  based 
not  on  castom,  upon  which  no  enquiry  was  made,  but  upon  the 
provisions  of  the  Punjab  Civil  Code  which  was  then  in  force. 
Obviously  this  decision  can  be  of  no  help  in  the  present  case 
which  has  to  be  determined  upon  its  own  facts.  The  learned 
counsel  also  referred  to  Anant  Bam  v.  Huhman  Mai  (*) — a  case 
among  Aroras  of  the  Kasur  tdhsil,  Lahore  District.  In  this 
case  it  was  held  that  the  onus  of  proving  custom  lay  upon  the 
plaintiffs  who  asserted  it,  but  it  was  then  found  that  plaintiff 
had  upon  the  evidence  succeeded  in  establishing  his  contention. 
Clearly  this  case  is  no  authority  in  support  of  the  present 
contention.  On  the  contrary  it  is  an  authority  for  the  proposi- 
tion that  the  plaintiffs  in  this  case  must  fail,  unless  they  can 
show  by  the  evidence  on  the  record  that  the  parties  observe 
custom  and  not  their  personal  law,  and  upon  the  record  as  it 
stands,  there  can  be  no  doubt  that  this  has  not  been  established. 
Mr.  M.  S.  Bhagat  recognized  this  and  urged  that  plaintiffs 
should  be  given  a  further  opportunity  of  proving  their  case. 
He  urged  that  there  was  no  definite  issue  on  the  point  whether 
in  the  matter  of  alienation  these  Aroras  were  governed  by 
Hindu  Law  or  by  custom,  and  that  consequently  the  plaintilBs  did 
not  i»roduce  evidence  which,  had  the  issue  been  clearly  set  forth 
they  could  have  adduced.  We  cannot  agree  with  the  learned 
counsel.  The  third  issue  was  perfectly  clear.  "  If  so  "  {i.e.,  if 
the  land  was  ancestral)  "  could  Gohru  legally  alienate  the  land  ?  " 
The  first  Court  discussed  this  issue  from  the  point  of  view 
whether  Hindu  Law  or  custom  applied,  and  there  can  be  no  doubt 
that  the  parties  themselves  understood  it  in  that  light.  The 
plaintiffs  in  their  grounds  of  appeal  to  the  Divisional  Judge  did 
not  urge  that  they  were  misled  by  the  form  of  the  issne  or 
ask  for  a  further  enquiry  upon  the  point,  and  under  these 
circumstances  it  is  too  late  for  them  to  ask  us  to  remand  the 
case  for  this  purpose.  All  that  they  urged  in  those  grounds 
of  appeal  was  that  they  had  by  sufficient  evidence  proved  that 
they  followed  custom,  and  that  that  custom  did  not  recognize  the 
validity  of  such  alienations  as  that  in  dispute.  It  was  not  suggested 
that  they  had  further  evidence  to  produce  in  support  of  their 
case.  Mr.  Oertel,  for  appellants,  has  referred  to  a  number  of 
cases  in  which  it  has  been  ruled  by  this  Court,  that  members 
of  non-agricultural  tribes  are  not  to  be  held  bound  by  customs 
prevailing  among  agricultural  tribes  simply  because  they  happen 
to  own  land  and  to  be  living  with  members  of  agricultural   tribes 
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Khaznn  Singh  v.  Maddi  (^),  Katar  Singh  v.  Mathar  Singh  {*), 
Barnam  Singh  v.  Devi  Ohand  (^),  Baroo  v.  Mahhan  (*),  and  Atar 
Singh  y.  Prem  Singh  (").  Wo  do  not  consider  ifc  necessary  to 
discuss  these  rulings  in  detail  as  we  are  of  opinion  that  the 
plaintiffs  have  failed  to  show  that  among  Aroras  of  their  village 
there  is  any  retjognised  cusfcomiry  rule  which  would  preclude  a 
sonlesss  male  proprietor  from  selling  (or  even  gifting)  a  part 
of  his  ancestral  landed  property  to  the  son  of  hi  s  sister. 

It  is  not  contested  that  if  Hindu  Law  applies,  the  alienation 
in  dispute,  whether  it  was  really  a  sale  or  merely  a  gift,  would 
bo  valid,  and  as  we  find  that  Hindu  Law  does  apply,  we  mast 
accept  the  appeal.  We  accordingly  reverse  the  decree  of  the 
Lower  Appellate  Court  and  restore  that  of  the  District  Judge. 
Respondents  roust  pay  the  appellants'  cost^  throughout. 

Appeal  allowed. 


No.  116. 

Before  Mr.  Justice  Rattigan. 

SHANKAR  LAL,— (Judgment-debtor),— APPELLANT, 

Versus 

ZORAWARSINGH,— (Decree-holder),— RESPONDENT. 

Civil  Appeal  No.  772  of  1904. 

Aphllith  "inn      J  Execution  of  decree — Defective  application  for— Step  in  aid  of  execution — 

Limitation  Act,  1877,  Schedule  II,  Article  179  (4). 

Held,  that  if  an  application  defective  in  form  as  an  application  for 
execution  of  a  decree  contains  a  prayer  for  the  issue  of  a  notice  under  Section 
248  of  the  Code  of  Civil  Procedure  and  such  notice  is  issued,  it  should  be 
treated  as  an  application  to  take  some  step  in  aid  of  execution  within  the 
meaning  of  Article  179  of  the  second  Schedule  to  the  Limitation  Act,  1877. 

DhonJcal  Singh  V.  Phakker  Sinijh  (■)  Oapal  Chander  Munna  v.  Oosain  Das 
Kalay  i^'' ),  Kalka  Dube  v.  Bisheshar  Patok  (*),  Rama  v.Varada  (^),  Prabh 
Singh  V.  Bal  Kishen  (^°),  Atgar  Ali  v.  Troilohya,  Nath  Ohose  {^^),  Oopal  Sah 
V.  JankiKoer  (**),  Pandari  Nath  Bapuji  v.  Lila  Ohand  Batibhai  (^^),  Bhagwan 
Jtttu  Ram  V.  Dhondi  (**),  and  Sha  Karam  Ghand  v.  Ghela  Bhai  (") 
referred  to. 

(>)  122  P.  R ,  1893,  (8)  I.  L.  R.  XXIII  All.,  102. 

(.»)     04  P.  R.,  1898.  (9)  I.  L.  R.,  XVI  Mad.,  143. 

(»>  107  P.  «.,  1901.  ('")  6P.  E.  1895. 

(M    61   P.  R,  1903.  (11)  I.  L.  R.,  XVII  Gale,  631. 

(»)     12  P.  B.,  1906.  (»»;  /.  L.  R.,  XXIII  Gale,  217. 

(8)  I.  L.  R.  Xr  All.,  84.  ( isj  /  I  jj^  XIII  Bom.,  237. 

/T\   r    r.    P    rVT7 /^^7/.     KQA  /i*\    t    r     d     -wtt  v^.^      qq 
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Miscellaneous  further  appeal  from  the  order  of  Kazi  Muhammad 
A  slam,  Divisional  Judge,  Ferozepore  Division,  dated  12ih 
July  1904. 

Fazal-i-Hnssain,  for  appellant. 

Sakh  Dial,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Rattigan,  J. — The   decree-holder  obtained   his   decree  in  the    Srd  Deer.  1906. 
Chief  Conrt  on   the  30th    May    1900,  and   on  1 6th   May  1903  he 
filed   an  application   for  execution.     The  principal  debtor,  Babu 
Shanker  Lai  (a  pleader)    appeared  in  the  Execotion  Court  on  the 
27th  Jaly    1903,  and  on  the  26th  August  1903  certain  objections 
were  taken  by   him  to   the  form  of  the  application  for  execution. 
The  application  was  accordingly  returned  to  the  decree-holder  for 
amendment,  and  was   subsequently   duly  filed    within   the    time 
allowed  by  the   Court  for    such    purpose.     When,   however,   the 
amended      application     was   filed,    the   judgment-debtor   above 
mentioned    objected    that  the  application    was  time-barred,  inas- 
much as  it  was  itself   presented  after  the  expiry  of  the  period  of 
limitation,    and   limitation  could    not  be   saved   by  reason  of  the 
earlier  application    as  the   latter  was   so   materially  defective  in 
form  as   not  to  amount  to  an    "  application   made  in  accordance 
"  with   law,"   within   the   meaning    of   Article   179    (4)   of   the 
Limitation  Act. 

The  defects  in  the  firpt  application  were  as  follows  :-^ 
(a)  the  names  of  all  the  judgment-debtors  wei^e  not  stated  ; 
(&)  in  column  (d)  it  was  not  stated  whether  an  appeal  had 
been   preferred  from  the   decree  of  the  Chief   Court 
which  it  was  sought  to  execute  ; 

(c)  in  column  (h)  it   w«is  not  stated  what  amount  of  costs 

had  been  awarded  ;  and 

(d)  in  column  (?)  no  mention  was  made   of  the  property  of 

the  judgment-debtor  which  it  was  eought  to  attach. 
It  is  contended  for  the  judgment-debtor  fhat  these 
omissions  most  matprially  affected  the  validity  of  the 
application  and  that  such  application  by  reason  thereof 
was  in  law  no  application  ^at  all.  In  support  of  this 
contention  reliance  is  placed  on  the  cases  reported  in 
Asgar  Ali  v.  Troilohya  Nath  Qhose  (i),  Gopal  Sah  y, 
JanU  Kcer  (3),  Pandari  Nath  Bapuji  v.  Lila  Chand 
Hatihhai  (»),    Bhagwan  Jettu    Ram  v.  Dhondi  (*),  and 

(»)  1.  L.  B.,  XVII  Calc,  631.  (»)  I.  L.  B.,  XIII  Bom..  237. 
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8ha  Karam  GTiand  v.  Qhela  Bhai(^).  For  the  respond- 
ent-decree-holder, Mr.  Sukh  Dyal  referred  to  Oopal 
Ghander  Manna  v.  Gosain  Das  Kalay  ("),  Kalha  Dube 
V.  Bisheshar  Patok  (^-),  Rama  v.  Varada  (*),  and 
Prahh  Singh  V.  Bal  Eishen  (°),  at  p.  30.  He  urged 
that  the  defects  in  the  earlier  application  were  not 
material  and  did  not  in  any  way  prejudice  the  present 
appellant  against  whom  alone  of  the  judgment-debtors 
relief  was  prayed  ;  and  that  in  any  event,  even  if  the 
application  could  not  be  regarded  as  "  an  application 
for  execution,in  accordance  with  law,"  there  was  in  it 
a  prayer  for  notice  to  be  issued  to  the  judgment-debtor 
under  Section  248,  Civil  Procedure  Code,  and  that  notice 
was  accordingly  issued  to  that  person.  Thus 
according  to  this  argument,  there  was  a  step  in 
execution  in  accordance  with  law  within  the  meaning 
of  Article  179,  clauses  (4)  and  (5).  In  support  of 
this  latter  argument  reference  was  made  to  the  ruling 
of  the  Full  Bench  of  the  Allahabad  High  Court 
reported  as  DJionkul  Singh  v.  Phakker  Singh  («). 

In  reply  Mr.  Fazal-i-Hussain  urged  that  Section  235;  Civil 
Procedure  Code,  was  imperative  in  its  terms  and  that  non- 
compliance with  any  of  its  terms  was  fatal,  even  if  the  omissions 
consisted  in  the  failure'to  observe  the  requirements  of  clause  (a), 
vt2.,  an  omission  to  give  the  number  of  the  suit.  The  learned 
counsel  frankly  admitted  that,  quoad  this  argument,  the  Full 
Bench  decisions  of  the  Allahabad  and  Calcutta  Courts  were 
against  him,  but  he  boldly  asserted  that  these  decisions  were 
erroneous  and  should  not  be  followed.  But  even  if  he  were  over- 
ruled on  this  point,  he  argued  that  the  omission  to  specify  the 
property  to  be  attached  (clause  {j)  of  Section  235),  was  a  most 
material  omission,  and  rendered  the  application  absolutely 
nugatory  in  point  of  law.  He  further  contended  that  unless  and 
until  there  was  before  the  executing  Court  a  valid  application  for 
execution,  no  notice  under  Section  248,  Civil  Procedure  Code, 
could  legally  be  issued  to  the  judgment-debtor,  and  that 
consequently  the  latter  part  of  Mr.  Sukh  Dyal's  argument  fell 
to  the  ground.  *fc  • 

I  am  much  impressed  with  these  arguments  and  I  fully 
admit  their   force.     It  seems   to  me,  however,  that  the  decided 

(»)  I  L.  B.,  XIX  Bom.,  34  (*)  /.  L.  R.,  XVI  Mad.,  142. 

(*)  I.  L.  B^  JXV  Calc,  594,  F.  B.      («)  6  P.  B.  1895, 
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weipfht   of    authority    is  against   the    view   that  the   subseqaent 
amerded    application  (which  was   presented  on  the  9th  January 
1904)    was  time-barred.     The   present  case    is,  on  its  facte,  very 
similar  to  the  case  with  which  the    Full  Bench    of   the  (Dhonkal 
Singh  V.  hhaUer  Singh  '  ^),  at  pp.  88,  89)  Allahabad  High  Court 
had  to  deal.     There  too,  as  here,  "  no  inventory  or  description  of 
"  the  property  sought  to  be  attached  was  given."     There,  as  here, 
it  was  contended  (in  the  words  of  the  learned  Chief  Justice)  that 
the  application   was  barred    by   limitation    as  it  was  made  more 
than  three  years  after  the  date  of  the  decree ;  that  the  subsequent 
application    was  not  in  accot  dance    with  law  within  the  meaning 
of  Article  179  of  the  second  Schedule  of  the  Indian  Limitation  Act 
as  not  having  been  in  compliance  with  Section  236  or  Section  237 
of   the  Civil   Procedure  Code,   and  that  the    issuing  of  the  notice 
under   Section   248   of    the   Civil   Procedure   Code    was   or.    an 
application   which  was  not   made   in  accordance   with  law,  and 
consequently   was  not  such   an   order   as   was    contemplated  by 
Article  179.   To  this  argument,  the  learred  Chief  Justice  replied  : 
"  we    can     dispose    of     this    contention    at  once.     That   order, 
*'  whether  or   not  it    ought  to   have  been   made  or  issued,  was  in 
"  fact    an  order  under  Section  248  of  the  Code  of  Civil  Procedure 
"  and  kept  the  deciee  alive  for  the  purposes  of  execution."     This 
view  of    the  law   was  endorsed  by  Bannerjee,  J.,  of  the  Calcutta 
High  Court  (p.  599,  Gopal  Ghander  Manna  v.  Gosain  Vas  Kalay  C). 
This     learned     Judge,     whose    opinions     are    entitled    to    the 
highest   respect,   remarked    with   regard   to    an    argument  very 
similar  to  that  advanced    before    me,  "  lastly,   granting  that  the 
"application  0?  the  7th   July  1891   was  informal  and  defective  as 
"  an  application   for  execution   of  decree,    it  was   at  any  rate,  as 
"pointed   oat   by   the     learned    vakil    for   the   respondent,     an 
"  application    to  take  some   step  in   aid    of    execution,   that  is  to 
"  say,  to  issue  a  notice,  under  Section  248  of  the  Code  which  was 
"  here   necessary,  the  decree   having   been  passed   more  than  one 
"year    before.     A   notice    was   issued   according    to  the  prayer, 
"  and  the   application   and  the    notice  were  sufficient  to  keep  the 
"  decree  alive." 

So  too  in  the  present  case,  the  application  for  execution, 
even  if  it  were  defective  in  form  as  an  application  of  execution, 
undoubtedly  and  admittedly  contained  a  prayer  asking  for 
notice  to  be  issued  to  the  judgment-debtor  under  Section  248  of 
the  Code  and  upon  the  authority  of  the  above  cases,  the  notice 
which   was  thereupon    issued    to   the  judgment-debtor,    Shanker 

/'^^  r  r.   p    yv  ah    si  as  t   r    t>    •vvrr  nr,i^    ikqa 
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Lai,  was  effective  for  the  purposes  of  keeping  the  decree  alive 
as  against  him,  he  being  the  only  one  of  the  judgment-debtor 
against  whom  relief  was  really  asked.  Upon  this  view  of  the 
law  I  find  it  unnecessary  to  give  any  decision  as  to  whether  the 
particular  omissions  pointed  out  in  the  Original  application  for 
execution  were  or  were  not  such  as  to  render  the  application  in 
question  no  legal  application  for  execution  within  the  meaning 
of  Section  230  of  the  Civil  Procedure  Code. 

So  far  then,  as  Shanker  Lai,  who  is  the  sole  appoUant- 
judgment-debtor,  is  concerned,  it  must  be  held  that  the  amended 
application  for  execution  which  was  filed  on  the  19fch  January 
1904,  is  within  time.  I  accordingly  dismiss  the  present  appeal 
with  costs  in  this  Court. 

Appeal  dismissed. 


No.  117. 

Before  Mr.  Justice  Chatterji,  G:  I.  E ,  and  Mr.  Justice 
Rattigan. 

BHAGWAN  DAS,— (Decree-holder),- APPELLANT, 
Appelutb  Side.    {  Versus 

RA M  DAS,— (Judgment-debtor) ,—RES PON  DENT. 
Civil  Appeal  No.   120  of  1906. 

Assignment  of  land  revenue —Liahility  to  attachment  in  execiUion  of 
decree — Punjab  Descent  of  Jagirs  Act,  1900,  Section  8  (3). 

Held,  that  under  clause  (3)  of  Section  8  of  the  Punjab  Descent  of  Jagirs 
Act,  1900,  a  sub-assignment  of  land  revenue  made  with  the  sanction  of 
Government  is  as  incapable  of  attachment  in  execution  of  decree  as  the 
assignment  itself. 

Section  8  of  the  Punjab  Descent  of  Jagirs  Act,  1900,  is  not  limited  to 
assignment  solely  made  by  Government  but  also  includes  a  sub-assignment 
made  by  the  original  assignees. 

Miscellaneous  further  appeal  from  the  order  of  W.  Ghevis,  Esquire, 
Divisional  Jwige,  Sialkot  Division,  dited  2nd  December  1905. 

Ishwar  Das,  for  appellant. 

Sukh  Dial,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

r.0.-,  IT         innc  Rattigan,  J  —The  Government  of  India  by  letter  No.  234  B.. 

20th  Novr.  lyUt).  •' 

dated  lltb  March  1862,  made  an  assignment   of  land  revenue  ic 

fftvour  of  Raia  Teia  Sin^h.  and  subaeouentlv  the    latter    made  a 
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pub-assignment  of  part  of  this  jagir  to  RaiMul  Singh.  This  sub- 
assignment  was  recognised  as  valid  by  the  Government  and  duly 
sanctioned—Csee  letter  No.  1103,  dated  17th  October  1881,  from 
the  Chief  Secretary  to  Government,  Punjab,  to  the  Secretary 
to  the  Financial  Commissioner,  Punjab).  A  Notification  under 
Section  8  of  the  Punjab  Laws  Act,  1872,  (as  amended  by  Punjab 
Act  IV  of  1900)  was  published  in  June  19C4  with  regard  to  the 
heritable  assignments  of  land  levenue  made  to  Raja  Teja  Singh 
above  referred  to,  and  a  Notification  under  the  same  section 
(No.  624,  dated  2l8t  June  1906)  has  recently  been  issued  regarding 
the  assignment  of  land  revenue  made  by  Raja  Teja  Singh  and 
now  in  the  bands  of  the  male  heir  of  Rai  Mul  Singh,  Lala 
Ram  Das. 

The  question  before  us  is  whether,  despite  sub-section  (3)  of 
Section  8  of  the  Punjab  Laws  Act,  this  latter  assignment  is 
liable  tn  attachment  in  execution  of  dccjee  against  Lala  Ram 
Das.  The  Divisional  Judge  who  deliveied  judgment  before 
Notification  No.  624  was  published,  has  held  that  it  is  not,  in- 
asmuch as  the  Notification  issued  with  regard  to  the  assignment 
in  favour  of  Raja  Teja  Singh  protects  the  whole  jagir  granted  to 
the  Raja  including  that  portion  of  it  which  was  sub-assigned 
by  the  Raja  to  Rai  Mul  Singh,  although  under  the  terms  of  the 
sub-assignment  the  interest  of  the  Raja  and  his  heirs 
in  this  latter  portion  of  the  jagir  is  limited  to  a  reversionary 
interest  which  will  be  of  actual  benefit  to  the  assignor's  family 
only  in  the  event  of  Rai  Mul  Singh's  life  becoming  extinct. 

Before  us  the  question  with  which  the  learned  Divisional 
Judge  had  to  deal  does  not  really  arise,  for  there  can  be  no 
doubt  now  that  the  assignment  in  favour  of  Rai  Mul  Singh  is 
protected  in  express  terms  by  the  NotiBcation  No.  624  of  the  21st 
June  last.  Revenue  during  the  past  years  has  already  been 
realised,  and  the  only  point  is  whether  futuze  revenue  can  be 
attached,  and  consequently  no  diflBculty  arises  as  to  whether 
the  said  Notification  can  be  given  retrospective  effect   to. 

Mr,  Ishwar  Das  fully  realised  this,  and  his  sole  contention 
was  that  the  Notification  relating  to  Rai  Mul  Singh's  jag-zV  is 
ultra  vires  because  a  notification  under  Section  8  can  be  issued 
only  in  respect  of  assignments  of  land  revenue  made  by  Govern- 
ment, whereas  the  assignment  in  favour  of  Rai  Mul  Singh  was 
made  by  a  private  individual.  We  fail  to  find  any  force  in  this 
contention.  The  section  is  in  very  general  terms  and  refers  to  "  any 
assii^nment  of  land  revenue  ",  and  is  cot  limited    to  assignments 
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assignment  was  made  with  the  sanction  of  Government  and  was 
recognised  by  Government  as  valid,  it  is  an  over-subtle 
argument  to  urge  that  it  was  not  an  assignment  of  the  kind  for 
which  Section  8  makes  provision.  No  sub-assignment  would 
have  been  valid  without  the  sanction  of  Government  and  the 
effect  in  such  cases  of  the  grant  of  sanction  is  practically  to 
convert  the  assignment  into  one  made,  if  not  directly,  at  least 
indirectly,  by  Government. 

Mr.  Ishwar  Das  indeed  is  on  the  horns  of  a  dilemma.  An 
assignment  of  land  revenue  can  be  validly  made  only  by 
Government.  If,  then  Government  did  not  make  the  assignment 
in  favour  of  Rai  Mul  Singh  the  act  of  Raja  Teja  Singh  was  a 
mere  nullity  quoad  the  assignment  which  he  purpoited  to  make 
to  Rai  Mul  Singh,  the  result  being  that  in  law  the  jagir  as  a 
whole  is  still  ihe  jagir  of  Raja  Teja  Singh  and  his  heirs.  In  this 
case  no  portion  of  the  jaqit  could  be  attached  in  face  of  the 
Notification  No.  89,  dated  1st  June  1904,  which  protects  that 
jagir  from  attachment. 

If  on  the  other  hand  it  was  a  valid  assignment,  it  must 
necessarily  be  so  because  the  assignment  by  the  Haja  was, 
after  recognition  by  Government,  viitually  an  assignment 
by  Government  itself  which  can  alotif,  according  to  the 
argument,  rankc  valid  assignments  of  land  revenue.  And 
in  this  case  no  question  can  arise  as  to  the  validity  of 
Notification  No.  6^4,  dated  2Ist  June  1904  Thus  in  either 
case  the  assignment  in  the  hands  of  Rai  Mul  Singh's  heir  is 
exempted  from  liability  to  attachment,  and  the  decree-holder's 
claim  must  fail.  But  it  is  not  really  necessary  to  decide  these 
points  asit  is,  in  our  opinion,  quite  clear  that  Notification  No.  624, 
•which  deals  with  the  assignments  in  favour  of  Rai  Mul  Singh, 
was  intra  viies  and  within  the  purview  of  Section  8  of  the  Act. 
Mr.  Ishwar  Das  could  give  us  no  authority  for  the  contention 
that  the  general  terms  of  Section  8  are  to  be  limited  to  a 
particular  kind  or  class  of  assignments  of  land  revenue,  and  upon 
principle  we  can  find  no  justification  for  placing  so  circumscribed 
a  construction  upon  the  plain  words  of  the  legislature  or 
for  holding  that  the  Courts  can  control  the  action  of  Govern- 
ment under  Section  8  by  deciding  whether  a  particular 
assignment  is  or  is  not,  an  assignment  for  the  purposes  of  that 
section.  If  Government  recognises  as  valid  an  assignment  of 
land  revenue  and  proceeds  to  take  action  under  Section  8  with 
regard  to  such  assignment,  it  is  not,  we  conceive,  open  to  the 
Courts  to  hold  that  such  action  is  invalid  because  the  assignmeot 
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is  one  which  in  the  opinion  of  the  Conrts  Government  should  not 
have  recognised  as  such.  That  is  a  matter  solely  for  the 
discretion  of  Government  and  not  for  adjudication  by  the  Coarts. 

For  these  reasons  we  hold  that  the  decree-holder's  claim  to 
attach  the /agreV  in  the  hands  of  his  jndgmenl-debtor,  Lala  Ram 
Das,  the  heir  of  Rai  Mul  Singh,  has  been  rightly  disallowed  and 
we  accordingly  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 


*  Revision  Side. 


No.  118. 

Before  Mr,  Justice  Uattigan. 

SUNDAR  DAS,—  (Objector),— PETITIONER, 

Versus 

RAJA  BALDEO  SINGH,— (Deckee-holdeb),— RESPOND- 

ENT. 

Civil  Revision  No.  2276  of  1906. 

Execution    of    decree — Decree  for  possession    of  immovable  property 

Obstruction    by    person    other    than    the  Judgment-debtor — Procedure-^Civil 
Procedure  Code,  1882,  Section  331. 

Held,  that  where  in  execution  of  a  decree  for  possession  of  immovable 
property  a  person  other  than  the  judgment-debtor  causes  obstruction  to 
the  delivery  of  possession  of  the  property  claiming  in  good  faith  to  be  in 
possession  thereof  on  his  own  account,  the  Court  executing  the  decree  cannot 
decline  to  investigate  such  claim  even  if  subsequent  to  the  objection  the 
objector  happens  to  be  temporarily  out  of  actual  possession.  The  Court  is 
bound  to  investigate  the  claim  under  Section  331  of  the  Code  of  Civil 
"■  Procedure. 

Petition  for  revision  of  the  order  of  W.  Malan,  Esquire,  District 
Judge,  Rawalpindi,  dated  7th  May  1906. 

M.  S.  Bhagat  and  Pestonji  Dadabhai,  for  petitioner. 
Beechey,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

Rattigan,  J. — The  respondent.  Raja  Baldeo  Singh  of  Poonch,  j,^  2)ecr  1906 
obtained  a  decree  against  Mul  Chand  and  Jai  Ram,  the  latter 
being  the  eldest  son  of  Mul  Chand.  From  this  decree  Mul 
Chand  and  Jai  Ram  appealed  to  this  Court  and,  pending  their 
appeal,  effected  a  mortgage  of  the  property  now  in  question  in 
favour  of  one  Ganga  Ram.  This  appeal  was  dismissed,  and  on 
the  8th  March  1906  the  decree-holder  applied  for  execution  of  his 
decree  and  on  the  19th  March  1906  an  order  was  passed  by  the 
Distriet    Jude-a    that    he    should    be  "  nlaced     in    nnKKPcainn    nt 
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*'  the   property ",    viz.,   a   three     storied    house   and  a  plot  of 
land. 

Ganga  Ram  objected  but  his  objection  was  disallowed  by 
order  of  the  District  Judge,  dnted  8th  May  1906.  He  thoronpon 
filed  a  suit  against  the  decree-holder  in  the  Conrt  of  the  Sab- 
Jadge,  who,  upon  his  application,  ordered  stay  of  execution  until 
further  orders.  This  was  on  the  16th  May  1906  ,  bnt  meantime 
iheNazir  had  reported — on  tbe  11th  May  1906— that  the  present 
appellant,  Sundar  Das  (another  son  of  the  judgment-debtor) 
was  in  possession  of  the  house  sought  to  be  attached,  and 
resisted  attachment.  On  the  17th  May  the  District  Judge  passed 
an  order  to  the  effect  that  Sundar  Das  "  alleged  some  sort  of 
"  title  and  his  resistance  was  apparently  in  good  faith",  and  that 
"  as  a  regular  case  was  pending  before  Bawa  Mihan  Singh 
"  between  Ganga  Ram  and  the  decree-holder  "  it  was  unneces- 
sary to  proceed  under  Section  331,  Civil  Procedure  Code. 

The  order  staying  execution   issued  by   the  Sub-Judge  was 

withdrawn   by   that   oflBcer   on   the    19th   June  1906,    nnd   on 

the    21st     June     the    District     Judge     passed  the     following 
orderjT- 

"  Sundar  Das  is  reported  to  have  gone  to  Kashmir.  He  is, 
"  therefore,  no  longer  in  possession  of  tbe  house  and  land  in 
"  suit  fur  the  purposes  of  Section  264,  Civil  Procedure  Code.  A 
"  warrant  will  now  be  given  to  decree-holder  for  possession  of  the 
"  house  and  land  mentioned  in  the  Chief  Court  decree,  dated 
**  17th  October  1905,  under  Section  263.  Report  on  12th 
"  July  1906." 

On  the  12th  July  the  Nazir  reported  that  as  regards  the 
house  No.  1,  Lakhmi  Chatid  (another  son  of  the  judgment- 
debtor)  was  in  possession  and  refused  to  give  it  up  to  the  decree- 
holder,  whereupon  the  District  Judge  ordered  that  Lakhmi 
Chand's  claim  to  the  house  should  be  investigated  under  Section 
331,  Civil  Procedure  Code.  This  claim  is  now  being  inquired 
into  accordingly. 

On  the  5th  July  1906,  Sundar  Das  filed  an  appeal  in  this 
Court  from  the  order  of  the  District  Judge,  dated  21st  June 
1906,  and  this  appeal  was  admitted  by  an  order  in  Chambers 
which  also  directed  notice  on  the  ground  that  the  order  of  the 
17th  May  1906  was  open  to  revision. 

Mr.  Beechey,  for  respondent,  contends  that  no  appeal  lies 
from  either  of  these  orders,  and  the  learned  couucel  for  Sundar 
Das  admits  that  this    couteutiou   is     correct.     It  is  contended, 
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May  190<i  in  not  proceeding  to  deal  with  the  case  under  Section 
331,  Civil  Procedure  Code.  To  this  contention  Mr.  Beechey, 
who  lays  great  stress  on  the  allrgation  that  these  proceedings 
are  actuated  sololy  with  tho  objf  ct  of  causing  delay,  each  of 
the  judgment-debtor's  sor.s  being  in  turn  put  up  to  object  to 
execaticn,  argnes  that  the  District  Judge  could  not  act  under 
Section  331  in  face  of  tho  order  of  the  Sub- Judge  staying 
proceedings,  an  order  which  was  only  withdrawn  on  the  19th 
June.  The  learned  counsel  farther  urged  that  in  any  event  this 
Court  should  not  interfere  On  revision  as  the  objector  had  oiher 
remedies,  e.g.,  by  bringing  a  regular  suit  or  by  again  resisting 
execution  and  so  compelling  the  Court  to  take  action  under 
Section  331. 

To  this  argument,  Mr.  Pestonji  replies  that  the  very  terms 
of  the  order  of  the  17th  May  make  it  clear  that  the  District 
Judge  in  not  taking  action  under  Section  331  was  not  influenced 
by  the  Sub-Judge's  order  staying  execution  and  that  in  any  case 
the  latter  order  would  not  have  precluded  action  under  Section 
331  ;  that  such  action  was  obligatory  on  the  District  Judge 
under  the  circumstances ;  that  it  was  unfair  on  the  present 
petitioner  that  he  should  be  compelled  to  institute  a  regular  suit, 
in  which  he  would  be  the  plaintiff,  when  the  Code  expressly 
makes  provision  for  an  inquiry  into  his  objections 
and  claims  by  a  proceeding  in  which  he  would  be  the  defendant, 
and  that  in  face  of  the  order  of  the  21st  June  1906,  the  petitioner 
could  not,  with  any  hope  of  snceoss,  resist  further  execution, 
as  unless  that  order  was  set  aside,  his  resistance  would  not  be 
regarded  as  bond  fide. 

I  have  given  the  case  very  careful  consideration  and  though 
I  am  reluctant  to  delay  proceedings  in  any  way,  I  am  compelled 
to  admit  the  force  of  Mr.  Pestonji's  arguments.  It  may  be  quite 
true,  as  Mr,  Beechey  alleges,  that  these  claims  on  the  part  of 
'  Mul  Chand's  song  are  being  put  forward  for  purposes  of  obstruc- 
tion, but  the  fact  remains  that  on  the  17th  May  the  District 
Judge  held  that  Sundar  Das  in  resisting  execution  was  acting 
in  good  faith,  and  under  these  circumstances  the  District  Judge 
was  bound  to  investigate  that  person's  claim  under  Section  331. 
Even  if  the  contention  is  well  founded  that  the  District  Judge 
could  not  proceed  under  Section  331  so  long  as  the  Sub-Judge's 
order  of  tho  16th  May  was  in  force,  it  is  obvious  that  there  was 
no  obstacle  to  such  proceedings  on  the  21  pf  June  1906,  inasmnch 
as  the  Rub-Judge  had  withdrawn  bis  ordpr  three  days  previously. 
This   being  so,  the  subsequent  order  of  the  21st  June  was  nlearlv 
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which  shonld  have  been  presumed  to  be  merely  temporary,  after 
the  17th  May  could  not  possibly  destroy  the  claim  to  the  property 
which,  according  to  the  District  Judge,  he  bond  fide  entertained. 
This  claim  should  have  been  made  the  subject  of  investigation  in 
the  manner  provided  by  law  even  though  Sundar  Das  happened 
to  be  temporarily  absent  on  the  2lRt  June  and,  therefore,  did 
not  on  such  date  ask  for  an  investigation.  Section  .S3 1  of  the 
Code  is  in  imperative  terms  and  in  all  cases  in  which  its 
provisions  are  applicable,  these  provisions  must  be  given  eftect 
to,  and  the  inquiry,  which  may  have  been  impossible  on  the  17th 
May,  shonld  have  been  made  on  the  21st  June  when  the  question 
of  Sundar  Das'  claim  once  again  came  up  before  the  District 
Judge  for  consideration.  Nor  is  it  any  real  answer  to  now  urge 
that  the  petitioner  has  another  remedy,  and  that  consequently 
this  Court  should  not  interfere  on  the  revision  side.  Mr.  Peston- 
ji's  reply  to  this  argument,  as  above  summarised,  completely 
meets  the  objection.  It  seems  to  me,  on  the  general  aspect  of 
the  question,  that  the  petitioner's  objection  which  has  been 
found  by  the  District  Judge  to  have  been  preferred  in  good  faith, 
must  be  made  the  subject  of  proper  inquiry  under  Section  331, 
Civil  Procedure  (Jode,  and  I  must  accordingly  accept  this 
petition  and  direct  the  District  Judge  to  take  action  with  regard 
to  it  under  that  section.  Probably  it  will  be  found  possible, 
and  will  avoid  unnecessary  delay,  to  proceed  with  this  claim 
pari  passu  with  Lakhmi  Chand's  claim,  but  this  is  a  matter 
which  I  must  leave  to  the  discretion  of  the  District  Judge. 
Under  all  the  circumstances  I  leave  the  parties  to  bear  their 
own  costs  in  this  Court,  as  I  think  that  Sundar  Das  was  himself 
to   blame,   to  a   large   extent,    for  the  course  which  things  have 

taken. 

Application  allowed . 

No.  119. 

Before  Mr.  Justice  Johnstone  and  Mr.  Justice  Battigan. 

BAKHT  SAWAI  AND  OTHERS,— (Plaintiffs),— 
APPELLANTS, 

Versus 


Appbllatb  Sidb. 


SARDAR  KHAN  AND  OTHERS,— (Defendants), — 
RESPONDENTS. 

Civil  Appeal  No.  694  of  1906. 

Custom — Inheritance — Ourmani  Bilochis   of  Dera   Ghazi  Khan  tahsil— 
Widoivs"  and  (laughters^  right  of  inheritance — Muhammadan  Lnic. 

Held,  that  in  matters  of  succession  Gurmani  Bilochis  of  the  Dera  Ghazi 
Khan  tahsil  were  governed  by  custom  aud  not  by  Muhamoiadan  Law,  and 
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that  among  them  a  widow  is  entitled  merely  to  maintenance,  and  a  married 
daughter  does  not  in  any  case  succeed  to  any  portion  of  her  father's  ancestral 
property  in  the  presence  of  male  collaterals  of  the  latter. 

Further   appeal  from   the  decree  of  Lola  Mul  Raj,  Additional 
Divisional  Judge,  Multan  Division,  dated  '6Qth  March  1906. 

Morrison,  for  appellants. 

Nanak  Chand,  for  respondents. 

The  judgment  of  the  Coart  was  delivere<l  by 

Rattigan,  J. — The  parties  are  Gurmani  Bilochis  of  the  Dera    22nd  Jany.  1907. 

Ghazi    Khau    tuhsil  and  plaintiffs,   who   are  the    widow  and  the 

two  daughters  of  the  deceased  M.  Tayab  Khan,  sue  for  possession 

41 
of  -  „„  ■■  of    the  latter's   property.     Plaintiff's     contention   is  that 

Muhatnnaadau    Law    is  observed  among  their  tribe.     Defendants 

•who  are  the   brothers   and  nephews   of  the  deceased  assert  that 

Muhammadan  Law  is  not  observed  among  them,  acd  that  by  the 

ustom  ai}'   inles    which   aie  so  obseiTed  neither  a  widow  nor  a 

daughter    has  any  right    to  the  property.     The  Courts  below  are 

agreed    in  upholding   this  contention   and  after  hearing  all  that 

Mr.  Morrison  had  to  urge  in   suppoit  of  plaintiffs'  further  appeal 

we  have  no  doubt  that  the  decision  ariived  at  is  correct. 

From  the  answers  recorded  in  the  Customary  Law  of  the  Dera 
Ghazi  Khan  District,  prepared    by    Mr.   Diack,   it  is   clear   that 
with  the  exception  of   certain  sections   of  the   Natkani    tribe    in 
Sangarh,   the   Bilochis  of    that  district   generally,  and  especially 
tbe  Bilochi-s  of  Dera  Gha/.i  Khau  tahsil,  follow  not  Muharmaadan 
Law  but   Custom.     According   to    the    veruHCular   record    of  the 
Biwaj-i-am  o£  the  Dera   Ghazi  Khan  tahsil,   a    widow  is   among 
them   entitled   merely  to   maintenance   and  daughters  do  not,  in 
any  case,  succeed  to  any  portion  of  their  father's  ancestral  property 
in  the  presence   of   collaterals.     The    rule    is   apparently    rather 
different   in  the    Jampur   and    Rajaupur   tahsils,    for   in    those 
tahsils   a  daughter  is  said  to  be  entitled   to  a  share  if  there  is  no 
male   descendant  of   the   deceased's   grandfather    removed   from 
ceceased's     grandfather     by   the   same   number   of    degrees   as 
herself.     But  even  iu  these  tahsils  the  Bilochis  obviously    do  not 
follow  the   strict  Muhammadan   Law  v.-te  Customary  Law  of  the 
Dera  Ghazi  Khan  District,  page  17,   answer  to  question  49). 

In  corroboration  of  this  we  have  the  evidence  of  plaintiff's 
own  witness,  Khau  Muhammad  Khan,  who  admits  that,  with 
the  exception  of  his  own  family,  Gurmani  Bilochis  of  this 
tahsil,  follow  the  rules  of  the  ordinary  Customary  Law.  He 
also  admits  that  on  the  death  of  one   Alam  Khan,  the  deceased's 
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daughters  obtained  no  share  in  the  property  which  went  to  the 
deceased's  brothers  and  nephews.  Then,  again,  plaintiff's  owa 
agent,  Fatteh  Muhammad,  admitted  before  us  that  his  own 
sisters  received  no  shares  in  his  father's  property,  and  in  his 
,  evidence    he  confessed  that   on  the  death  of  Hayat,  the  father  of 

M.   Tayab   Khan,  the  three    daughters   of     Hayat   received   no 
share  because  Hayat  had  sons  who  survived  him. 

In  answer  to  this  plaintiffs  have  not  been  able  to  establish 
a  single  instance  in  which  a  widow  has  succeeded  to  a  life- 
interest  in  her  deceased  husband's  property,  or  daughters  to  a 
share  in  their  late  father's  property. 

Plaintiffs  based  their  claims  solely  and  excluaively  upon 
Muhammadan  Law  which,  they  contended,  was  the  law  prevailing 
in  their  tribe,  and  they  expressly  stfited  that  they  preferred  no 
claims  based  upon  any  customary  rule  which  might  be  found  to 
prevail  among  Gurraani  Bilochis  of  this  tahsil.  There  can  be 
no  doubt  that  the  claim  so  based  must  fail,  for  there  is  no  proof 
whatsoever  that  this  tribe  follow  the  principles  of  Muhammadan 
Law,  whereas  there  is  good  evidence  in  support  of  the  contention 
that  amongst  them  Customary  Law  is  observed.  But  even  if  the 
present  claim  had  been  based,  in  the  alternative,  upon  Customary 
Law,  it  must  have  equally  failed  as  it  is  clear  from  the  evidence 
on  the  record,  and  from  the  answers  recorded  in  the  Dera  Ghazi 
Khan  tahsil  Biwaj-i-am  that  widows  get  no  life-interest  in  their 
late  husband's  ancestral  property,  and  that  daughters  do  not 
succeed  to  any  part  of  their  late  father's  ancestral  property  in 
the  presence  of  his  collateral  relations. 

We  are  therefore  of  opinion  that  plaintiffs  have  failed  to 
substantiate  their  claims,  and  that  their  suit  was  rightly 
dismissed  by  the  lower  Courts.  We  were  asked  to  remand  the 
case  for  farther  irqniry  but  we  cannot  accede  to  this  request. 
Plaintiffs  were  given  every  opportunity  to  produce  evidence  in 
support  of  their  case,  and  uot  only  did  they  fail  to  produce  any 
such  evidence  but  the  evidence  which  they  did  adduce  is  strongly 
against  their  contentions,  and  support  the  statements  in  the 
Biwaj-i-am.  Under  these  circumstances  it  would  be  only 
unnecessarily  protracting  the  litigation  and  causing  expense  to 
the  parties  to  order  a  further  inquiry. 

We,  therefore,  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 
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Appeliatb  Sidb. 


No.  120. 

Before  Mr.   Justice  Rattigan. 
RAJ  BHAI,— (Defendant),— APPELLANT, 

Versus 

YAKUB  ALI  AND  OTHERS,-  (Plaintiffs),— 
REfc>PONDENTS. 

Civil  Appeal  No.  1012  of  1904. 

Appeal  from  an  order  returning  plaint  for  amendment — Remand  by 
Appellate  Court — No  appeal  from  such  order  of  remand  — Civil  Procedure 
Code,  1882,  Sections  562,  588. 

Held,  that  there  is  no  further  appeal  from  an  order  of  remand  passed 
under  Section  562  of  the  Code  of  Civil  Procedure  whon  such  order  is  made 
by  an  Appellate  Court  on  an  appeal  under  Section  588  of  the  Code. 

Venkatapathi  Naidu  v.  Tirumali  Chetti  ('),  Vilayat  Busen  v.  Maharaja 
Mahendra  Chandii  Nandy  (^),Veeraswamy  v.  Manager,  Pittipur  Estate  (*) 
referred  to.    Ram  Prosadv.Sachi  Dassi  (*)  dissented  from. 

Miscellaneous  further  appeal  from  the  order  of  A.  E.  Martineau, 
Esquire,  Ditisional  Judge,  Lahore  Division,  dated  5th  August  1904. 

Petman,  and  Roshan  Lai,  for  appellant. 

Sohan  Lai,  for  reppondents. 

The   judgment    of   the  learned   Judge   was    as  follows : — 

Rattigan,  J. — The  facts  of  the  case  are  as  follows  :—  l6th  Feby.  1907. 

On  the  22nd  April  1904  the  Munsif  passed  an  order 
directing  that  the  plaint  should  be  returned  for  amendment, 
and  that  it  should  be  represented  after  amendment  within 
20  days.  On  the  9th  May  1904  the  plaintiff  filed  an  appeal 
from  the  Munsif's  order  in  the  Court  of  the  Divisional  Judge  : 
This  was  under  Section  588  (6),  Civil  Procedure  Code.  On 
the  12th  May  1904  the  Munsif  (though  informed  by  plaintiffs* 
pleader  that  an  appeal  had  been  preferred  to  the  Divisional 
Judge)  directed  that  as  the  order  of  the  22nd  April  had 
not  been  complied  with,  the  plaint  should  be  rejected  under 
Section    54,   Civil   Procedure  Code. 

On  the  5th  August  1904  the  Divisional  Judge  accepted 
plaintiffs'  appeal  from  the  order  of  the  22nd  April  1904, 
and  held  that  the  plaint  contained  no  ambiguity  and  did 
not  need  any  amendment.  He  accordingly  remanded  the  case 
to  the  Munsif's  Court  under  Section  562  of  the  Code.  It 
was    pointed     out  to  the    learned    Judge  that  the  Munsif  bad 

(I)  I.L.  R.,  XXIV,  Mad.,  447.  {^  I.  L.  R.,  XXVI  Mad.,  51**., 

(«)  I.L  R.,  XXVIII  All.,  88.  (*  ,  6  Calc.  W.  N..  585. 
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already  rejected  the  plaint  by  the  order  of  the  12th  May, 
bat  the  objection  was  over-ruled  on  the  ground  that  the 
Appellate  Court  had  merely  to  consider  whether  on  the 
merits  the  appeal  should  or  should  nob  be  allowed,  regardless 
of  any  order  that  might  have  been  passed  after  the  date 
of  the  order  appealed  against  and  after  the  institution  of 
the    appeal. 

Defendants  have  appealed  to  this  Court,  and  the  first 
question  which  T  have  to  decide  is  whether  an  appeal  lies. 
Mr.  Sohan  Lai  contends  that  it  does  not,  and  he  relies 
upon  the  final  paragraph  of  Section  588  of  the  Code  which 
provides  that  "  the  orders  passed  in  appeals  under  this 
Section  shall  be  final."  His  argument  is  that  in  the  present 
case  the  order  which  was  passed  by  the  Lower  Appellate 
Court  under  Section  562,  Civil  Procedure  Code,  was  an  order 
passed  on  an  appeal  under  Section  588  (6)  and  tliat  as  such 
it  was  final.  He  distinguishes  between  the  oases  where  an 
Appellate  Court  remands  under  Section  562  after  there  has 
been  a  regular  appeal  from  a  decree  and  the  cas^s  where 
the  Appellate  Court  remands  under  Section  562  after  there 
has  been  an  appeal  from  an  order  which  is  made  appealable 
by  the  provisions  of  Section  588.  In  the  former  cases  the 
last  paragraph  of  Section  588  can  have  no  applicability,  as  the 
appeal  is  not  under  Section  58:^,  and  consequently,  clause 
28  of  Section  588  gives  a  right  of  appeal  to  the  High  Court. 
In  the  latter  cases,  as  the  appeal  is  one  under  Section  588  any 
order  passed  on  that  appeal  even  if  it  be  an  order  under 
Section  562,  is  not  open  to  further  appeal  by  reason  of 
the  bar  prescribed  by  the  last  paragraph  of  Section  588.  In 
support  of  his  contention  the  learned  pleader  refers  to  Venkatapathi 
Naidu  V.  Tirumalat  Ghetti  (i),  Vilayat  Husen  v.  Maharaja 
Mahendra  Chandra  Nandy  (").  These  cases,  especially 
the  first,  are  directly  in  point  and  are  clear  authorities  in 
favor  of  Mr.  Sohan  Lai's  argument.  On  the  other  hand, 
Mr.  Petman  relies  on  Uim  Prasad  v.  Sachi  Dissi  (')  and  VeeraS' 
wamy  v.  Manager  Ptttapur  Estate  {*).  With  all  due  deference,  I 
confess  that  I  am  not  able  to  follow  the  reasoning  of  the  learned 
Judges  in  the  first  of  these  cases.  It  seems  that  the  Sub- 
Judge  had  rejected,  the  plaint  as  bad  for  misjoinder  of  causes 
of  action  and  of  persons.  Plaintiff  appealed  to  the  District 
Judge  who  differed  from  the  view  taken  by  the  first  Court 
and  remanded  the  case  for  decision    on    the    merits.     Defendants 

(»)  I.  L.  R.,  XSIV  Mad.,  447.  («)  6  Cole.  W.  N.,  585. 


T     r 


OcTB.  1907.  ]  CIVIL  JUDGMENTS— No.  120. 


thereapon  appealed  to  the  High  Court,  and  an  objection  was 
taken  that  no  appeal  lay.  The  learned  Judges  (Pratt  and  Gridt, 
JJ.)  over-ruled  this  objection  and  observed  :  "  This  is,  however, 
"  not  a  second  appeal  under  Section  584  against  a  decree  bat  a 
"  first  appeal  under  Section  588  against  an  order  passed  under 
"  Section  562.  Such  an  appeal  is  expressly  allowed,  and  that 
"  being  so,  this  Court  must  consider  whether  or  not  there  were 
"  valid  grounds  for  ordering  the  remand."  With  every  respect 
I  find  myself  unable  to  acoept  this  argument,  The  order  of  the 
Sub-Judge  rejecting  the  plaint  was  "  a  decree  "  as  defined  in 
Section  2  of  the  Code,  and  consequently  the  appeal  to  the 
District  Judge  was  not  an  appeal  under  the  provisions  of  Section 
588.  When,  therefore,  the  District  Judge  accepted  that  appeal 
and  remanded  the  case  under  Section  562,  he  passed  an  order  on 
an  appeal  which  was  not  presented  under  Section  588.  From 
such  an  order  an  appeal  undoubtedly  lay  to  the  High  Court 
under  Section  588  (26),  but  this  was  because  the  final  paragraph 
of  Section  588  did  not  apply  to  the  case.  While,  therefore,  I 
quite  agree  that  the  High  Court  had  power  to  entertain  the  appeal, 
I  respectfully  dissent  from  the  ground  upon  which  that  appeal 
was  held  to  be  entertainable.  The  decision  in  Veeraswamy  v. 
Manager,  Pittapur  Estate  (*)  is,  if  anything,  against  Mr.  Petman's 
contention.  The  District  Judge  had  reversed  a  finding  of  the 
Sub-Oolleotor  in  proceeding  under  Act  VIII  of  1865,  and  had 
remanded  the  suit  for  disposal  on  the  merits.  The  order  of 
remand  purported  to  be  under  Section  662,  Civil  Procedure  Code, 
and  the  plaintiff  preferred  an  appeal  therefrom  to  the  High  Court. 
The  Judgment  of  the  High  Court  thus  disposes  of  the  objection 
that  no  such  appeal  lay  :  "  A  preliminary  objection  has  been 
"  taken  that  no  appeal  lies.  In  support  of  the  objection  it  has 
"  been  argued  that  the  adjudication  by  the  Sub-Collector  was  not 
•'  a  decree  within  the  meaning  of  Section  262  of  the  Code,  that 
"  this  being  so  the  order  of  remand  cannot  be  taken  ^o  have  been 
"  m<ide  under  thtt  Section,  and  that  inasmuch  as  Section  588 
**  (28)  of  the  Code  only  gives  a  right  of  appeal  when  the  order  is 
"  made  under  Section  562,  if  the  order  was  not  under  that  Section, 
"  no  appeal  lies".  The  learned  Judges  thus  proceed  to  point 
out  that  the  adjudication  by  the  Sub-Collector  was  a  decree  as 
defined  in  Section  2  of  the  Code,  and  that  consequently  the  order 
remanding  the  case  was  not  one  pissed  on  an  appeal  presented 
under  Section  588.  On  this  ground,  and  on  this  ground  alone, 
they  held  that  an  appeal  did  lie  to  the  High  Court.  Obviously, 
this  authority  does   not   support  Mr.   Potman's  contentions.     On 


(t)I.  I.  iJ.,ZX7I  if  ad.,  518, 
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the  contrary,  it  would  Beem  to  be  an  authority  distinctly  against 
him.  Both  upon  principle  and  upon  authority,  then,  I  hold  that 
in  a  case  euch  as  the  present,  when  the  order  of  remand  under 
Section  562  is  passed,  not  on  an  ordinary  appeal  from  a  decree  but 
on  an  appeal  under  Section  588  of  the  Code,  a  further  or 
second  appeal  is  barred  under  the  concluding  paragraph  of 
Section  588. 

As  a  further  appeal  will  lie  in  this  case  from  any  decree 
which  the  Divisional  Judge  may  eventually  pass,  I  am  not  called 
upon  to  discuss  or  to  decide  certain  questions  raised  by 
Mr.  Petraan  as  to  the  view  of  the  Divisional  Judge  regarding  the 
plaint,  and  as  the  alleged  irregularity  committed  by  that  officer 
in  reversing  the  order  of  the  22nd  April  1904,  after  that  order 
had  been  superseded  by  the  order  rejecting  the  plaint,  the  latter 
order  having  been  passed  several  months  piior  to  the  date  of  the 
Divisional  Judge's  decision  on    appeal. 

I  accordingly  accept  this  petition  for  review   and,  in  lieu  of 
my  previous  order,  I  dismiss  this  appeal  with  costs. 


Appeal  dismissed. 


Full  Bench. 
No.  121. 

Before  Mr.  Justice  Reid,  Chief  Judge,  Mr.  Justice 

Chatterji,  Mr.  Justice  Robertson,  Mr.  Justice  Johnstone, 

and  Mr.  Justice  Rattigan. 

KANHATA  LAL,— (Plaintiff),— APPELLANT, 
Versus 
Appelutk  SiDB.   ^  Tp^  NATIONAL  BANK  OF  INDIA,  Ld.,  DELHI,— 

(Defendant),— RESPOND  ENT. 

Civil  Appeal  No.  791  of  1903. 

Appeal — Appeal  from  order  dismissing  suit  for  non-appearance  of 
•plaintiff — Bevision — Interference  ivith  exercise  of  jurisdiction — Finding  on  one 
issue  even  when  sufficient  does  not  preclude  a  Court  from  determ  ining  the 
other  issues  raised — Civil  Procedure  Code,  1882,  Sections  102,  204, — Punjab 
Courts  Aci,  1884,  Section  70 

Held,  by  the  Full  Bench  (Reid,  0,  J.,  and  Chatterji,  J.,  dissenting)  that  an 
order  dismissing  a  suit  for  default  of  prosecution  under  Section  102  of  the 
Code  of  Civil  Procedure  is  not  a  decree  as  defined  in  Section  2  and  is  not 
appealable. 

Per  Beid,  C.  J.,  and  Chatterji,  J.,  contra  that  an  order  passed  under  Section 
JIG?  is  a  decree  within  the  meaning  of  Section  2,  and  as  such  is  appealable. 
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ITeW, /wrf/ier  by  the  Division  Bench  (Johnstone  and  Rattigan,  JJ.)  in  a 
case  where  a  Court  in  the  exercise  of  the  discretion  conferred  on  it  by  Section 
204  of  the  Code  of  Civil  Procedure  had  proceeded  to  give  a  decision  upon  all 
the  issues  framed  by  it  though  its  finding  on  a  particular  issue  was 
sufficient  for  the  disposal  of  the  case  so  far  as  the  Court  itself  was  concerned 
that  in  adopting  such  a  course  the  Court  had  not  acted  either  with  material 
irregularity  or  in  excess  of  its  jurisdiction  or  without  jurisdiction  within  the 
meaning  of  Section  70  of  the  Punjab  Courts  Act,  and  its  order  was  conse- 
quently not  subject  to  revision  under  that  Section. 

First  appeal  from   the   order  of  T.  P.  Ellis,  Esquire,  District 
Judge,  Delhi,  dated  2eth  May  1903. 

Kirkpatrick  and  Shadi  Lai,  for  appellant. 

Grey,  for  respondent. 

This  was  a  reference  to  a  Fall  Bench  to  determine  whether 
an  appeal  lies  against  an  order  of  a  Court  dismissing  a  suit  for 
default  under   Section  102  of   the  Code  of  Civil  Procedure. 

The  appeal  originally  came  on  for  hearing  before  a  Division 
Bench  (Johnstone  and  Rattigan,  JJ.).  The  learned  Judges 
being  unable  to  agree  with  the  view  expressed  in  Pandit  Rama 
Kant  V.  Pandit  Eagdeo  (i),  referred  the  case  to  a  Full  Bench 
with  the  following  opinions: 

Johnstone,  J.— On  the  26th  May  1903  the  District  Judge  of  2\st  Fehy.  1905. 
Delhi  dismissed  for  default  under  Section  102,  Civil  Procedure 
Code,  the  suit  of  Seth  Kanhaya  Lai  against  the  National  Bank  of 
India,  Limited.  Kanhaya  Lai  has  filed  an  appeal  in  this  Court 
and  Mr.  Grey,  for  defendant,  has  put  in  the  preliminary 
objection  that  no  appeal  lies.  The  question  is  by  no  means  an 
easy  one.  The  value  of  the  suit  is  high,  approaching  a  lakh  of 
rupees  ;  and  the  view  my  learned  brother  and  myself  are  disposed 
to  take,  as  afc  present  advised,  viz.,  that  no  appeal  does  lie  is 
opposed  to  the  Full  Bench  ruling  of  this  Court  in  Pundit  Rama 
Kant  v.  Pundit  Ragdeo  (i).  We  might  simply  follow  that  ruling 
and,  holding  that  the  appeal  is  competent,  proceed  to  hear  it ;  but 
we  prefer  to  refer  the  point  again  to  a  Full  Bench,  because  it 
appears  to  us  that  certain  important  considerations  were  lost 
sight  of  or  misapprehended  in  1897. 

Section  102,  Civil  Procednre  Code,  runs  thus  : — 

"If  the  defendant  appears  and  the  plaintifE  does  not 
"appear,  the  Court  shall  dismiss  the  suit,  unless  the  defendant 
"admits  the  claim.,  or  part  thereof,  in  which  case  the  Court  shall 
"  pass  a  decree  against  the   defendant  upon  such  admission,  and, 
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"  where  part  only  of  the  claim  has  been  admitted,  shall  dismiss 
"  the  suit  so  far  as  it  relates  to  the  remainder." 
Section  1C3  of  the  Code  runs— 

"  When  a  suit  is  wholly  or  partially  dismissed  under 
"Section  102,  the  plaintiff  shall  be  precluded  from  bringing  a 
"  fresh  suit  in  respect  of  the  same  cause  of  action.  But  he  may 
'•  apply  for  an  order  to  set  the  dismissal  aside ;  and  if  it  be 
"  proved  that  he  was  prevented  by  any  suflBcient  cause  from 
"  appearing  when  the  suit  was  called  on  for  hearing,  the  Court 
"  shall  set  aside  the  dismissal,"  &c.,  &c. 

If  an  order  does  not  amount  to  a  "  decree"  (Section  2,  Civil 
Procedure  Code),  it  is  only  appealable  if  it  comes  under  any 
Bub-section  of  Section  588,  Civil   Procedure  Code. 

Orders  under  Section  103  appear  in  Sub-section  8  of  that 
Section,  but  orders  under  Section  102  do  not  appear  at  all. 
Therefore  an  order  under  Section  102  is  not  appealable  unless  it 
can  be  called  a  "  decree." 

The  following  is  the  definition  of  "  decree": — 
*'  Decree  means  the  formal  expression  of  an  adjudication 
"  upon  any  right  claimed,  or  defence  set  up,  in  a  Civil  Court, 
•*  when  such  adjudication,  so  far  as  regards  the  Court  exprrssirg 
"  it,  decides  the  suit  or  appeal.  An  order  rejecting  a  plaint,  or 
"  directing  accounts  to  be  taken,  or  determining  any  question 
"mentioned  or  referred  to  in  Section  244,  but  not  specified  in 
"  Section  588,  is  within  this  definition ;  an  order  specified  in 
"  Section  588  is  not  within  this  definition." 

The  Full  Bench  ruling  in  Pandit  Bama  Kant  v.  Pnndit 
Rngdeo,  regarding  the  soundness  of  which  I  am  more  than 
doubtful,  of  course  supersedes  all  earlier  rulings  of  this  Court  ; 
but,  nevertheless,  I  think  it  will  be  useful  to  notice  those  earlier 
rulings.  The  firtrt  appears  to  he  Muhammad  Aliv.  Hyat  ('). 
There  it  was  held  tbat  an  order  under  Section  556,  Civil  Proce- 
dure Code,  which  is  in  its  first  paragraph  for  appeals  the  same  fis 
Section  102  is  for  suits,  is  not  a  "  decree"  and  so  not  appealable. 
Then  in  Bhagwan  Singh  \.  lari  (")»  tbe  seme  learned  Judge 
(Plowden)  ruled  that  a  plaintiff  who  appeals  against  a  decree 
made  under  Section  102,  Civil  Proceduie  Code,  can  only  appeal, 
as  in  the  case  of  a  decree  made  in  the  presence  of  both  parties, 
on  the  ground  that  the  lower  Court  has  erroceously  decided 
some  question  of  law  or  of  fact,  or  that  its  procedure  has' been 
irregular  and  not  in   accordance  with  law.     The  plaintiff,  it  was 


Nova.  1907.  ]  CIVIL  JUDGMENTS— No.  121.  55g 

said  also,  has  no  right  to  impeach  such  a  decree  merely  on  the 
ground  that  he  had  a  good  excuse  for  not  being  present  on  the 
date  fixed  in  the  lower  Court,  the  proper  and  the  only  way  in 
which  a  decree  can  be  impugned  on  such  grcund  being  by  a 
proceeding  under  Section  108.  This  case  was  quoted  as  an 
authority  in  the  Full  Bench  decision  now  under  consideration 
upon  both  the  first  an  d  the  pecond  questions  decided  by  the  Full 
Bench.  In  my  opinion  its  bee  ring  on  the  first  question,  which 
is  the  question  now  before  me,  was  misunderstood. 

Turning  to  the  Allahabad  ruling  I  find  one  (the  later)  on  my 
side  and  one  against  me.  The  earlier  case  AblaJch  v.  BhagiratM  {}  ) 
laid  down  that  an  appeal  Jay  from  an  order  under  Section 
102,  Civil  Procedure  Code,  because  Section  103  did  not  expressly 
take  away  the  right  of  appeal.  It  was  not  decided  whether  such 
an  order  was  a  decree  or  not,  and  thus  the  reasoning  appears  to 
me  incomplete  and  i  myerfect.  In  Mansab  alt  v.  Nihal  Chand  (2), 
there  is  what  seems  to  nre  a  complete  and  logical  discussion  of 
the  matter.  The  case  was  decided  under  Section  10  of  the 
Letters  Patent  of  that  High  Court,  but  the  ruling  is  quite  in 
point.  Tho  Court  pointed  out  that  the  Privy  Council  had 
decided  in  Chand  Kour  v.  Partob  Singh  (*•)  and  in  an  unreported 
ruling  that  a  dismissal  of  a  suit  for  want  of  prosecution  could  not 
operate  as  resjudica  ta  and  it  went  on  : — 

"  A  dismissal  in  default  is  not  *  the  formal  expression  of 
"  •  an  adjudication  upon  any  right  claimed  or  defence  set  up' 
"  within  the  meaning  of  Section  2  of  the  Code  of  Civil  Procedure. 
♦'  Indeed,  it  would  necessarily  follow  from  the  two  decisions  of 
"  their  Lordships  of  the  Privy  Council  to  which  we  have  referred 
"  that  an  order  dismissing  a  suit  or  appeal  for  default  could  not 
"  be  treated  as  *  a  formal  expression,*  &c.  This  view  is  also 
"  supported  by  a  consideration  of  Section  540,  Civil  Procedure 
"  Code." 

Then  the  Court  explains  the  significance  of  the  second 
sentence  of  Section  540  allowing  an  appeal  from  an  original 
decree  passed  ex  parte. 

Then  there  are  two  Madras  rulings  GiRinson  v.  Suhramania 
Ayyar  (*)  and  Somnyya  v.  Subbamma  («).  The  first  of  these 
expressly  follows  Mansab  Ali  v.  "Nihal  Chand  (*),  and  the  second 
follows  or  approves  the  first. 

We  have  next  to  look  at  Ram    Chandra    Pandurang  Naik  v. 
Madhar  Purushottam  Naik  (^)  and  Shrimant  Sagajirao  v.  Smith  C). 
(1)  I.  L.  R.,  9  All,  427  (1887).  (*)  /.  L.B.,  XXII  Mad.,  221. 
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In  the  former  we  have  on  our  point  only  the  opinion,  which  it 
was  perhaps  hardly  necessary  to  give,  of  Birdwood,  J.  He  said 
an  order  of  disnaifsal  ucdtr  Section  556,  Civil  Procedure  Code, 
was  a  decree  as  being  an  adjudication  adverse  to  appellanVs  right  to 
have  his  appeal  heard  and  as  deciding  the  appeal.  This  dictum  is 
criticised  in  a  Calcutta  case  to  be  roted  below,  and  it  appears  to 
me  an  unsatisfactory  dictum.  In  Shrimant  Sagajirao  v.  Smith 
the  question  of  admissibility  of  appeal  against  an  order  under 
Section  102  was  not  discussed  or  decided  ;  and  the  headnote  is 
thus  incorrect ;  What  happened  was  that  the  Couit  below 
dismissed  the  suit  for  non-appearance  of  plaintiff,  who  applied 
for  restoration  under  Section  103.  The  Court,  finding  the  order 
of  dismissal  had  quoted  no  section  of  the  Code,  held  it  was  a 
dismissal  under  Section  158,  Civil  Procedure  Code,  and  so  the 
application  was  not  competent.  On  appeal,  the  High  Court  ruled 
tliat  the  dismissal  was  under  Sections  157  and  102,  and  that  the 
Court  below  should  have  heard  and  decided  the  application 
under  Section  103.  It  never  ruled,  so  far  as  I  can  see,  that  an 
order  under  Section  102  was  itself  appealable,  nor  did  it  deal 
with  the  case  as  an  appeal  against  such  order.  It  directed  the 
Court  below  to  hear  the  application   under  Section  103. 

Finally  we  have  to  notice  the  Calcutta  cases. 

Jag arnath  Singh  V.    Budhan   (^)  is   concerned   with  Section 

556,  Civil  Procedure  Code.     The  Judges,  adverting  to  the  earlier 

of  the   two   above-mentioned   Bombay  cases,   said  that  the  order 

under  Section     556   was    not    the  "  formal     expression    of  an 

*'  adjudication  upon  a  right  claimed."    It  seemed  to  them  rather 

"  that  through  his  fault  the  appellant  has  lost  his  right  to  obtain 

*•  the  adjudication  of  his  right  claimed,  that  is,  the  right  claimed 

••in  the   proceedings   or   suit ;"  and  that  "  the  right  to  be  heard 

"  does  not  come  within  the  definition    of  a  decree,"  and  that  "  by 

•  Section  103  and  "  P^°^'*^'°S   specially*    for    redress   against    such     an   order," 

Section    558,    Civil   the  law  appears   not  to   contemplate  an  appeal    against  such  an 

^^^  '         order.     Anwar  Ali  v.   Jaffer  Ali  C')  and   Amrito  Lai  Mukerjeey. 

Bam  Chandra  Roy  (3)  followed  this  ruling. 

I  ventnre  to  think  the  Bombay  Judge's  dictum  might  also 
be  criticised  in  another  way.  When  a  suit  (or  appeal)  is 
dismissed  for  default  or  on  the  merits,  the  Court  does  not  say 
or  decide  that  the  plaintiff  (or  appellant)  had  no  right  "  to  be 
heard."  It  decides,  in  the  case  of  dismissal  for  default,  that, 
plaintiff     (or     appellant)      being     absent     and   defendant    (or 
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respondent)  present  and  the  defendant  (or  respondent)  making 
no  admission,  the  suit  (or  appeal)  shall  stand  dismissed.  In  a 
case  of  dismissal  on  the  merits  the  Coarfc  holds  plaintiff  (or 
appellant)  has  not  proved  his  claim.  In  both  cases  it  was 
ready  to  hear  him ;  in  neither  case  did  it  impugn  his  right  to 
be  beard. 

But  the  learned  Judges  of  the  Calcutta  High  Court  have 
since  then  taken  the  opposite  view.  In  Radha  Nath  Singh  v. 
Chandi  Gharan  Singh  C^),  a,ud  in  Gosto  Behary  Sardar  \.  Hari 
Mohan  Adah  (*),  an  order  under  Section  556,  Civil  Procedure 
Code,  dismissing  an  appeal  for  default  has  been  held  to  be  a 
"  decree  ".  In  the  former  case  out  of  five  learned  Judges  Prinsep, 
J.,  alone  adhered  to  the  former  veiws  of  the  Court.  The  learned 
C.  J.  discussed  the  matter  shortly  in  his  referring  order,  but  in 
the  judgments  fioally  delivered  in  favoor  of  the  new  view  I  can 
find  no  discussion  at  all.  The  learned  C.  J.'s  opinion  seems  to 
have  been  based  on  the  idea  that  the  order  "  did  decide  tho 
appeal  ". 

Before  us  Mr.  Grey  attempted  to  draw  a  distinction 
between  orders  under  Section  102  and  orders  under  Section  556 
in  connection  with  this  qnestioHi  arguing  that,  even  if  the  latter 
are  "  decrees,  "  the  former  need  not  be  so.  I  am  unable  to  see 
any  valid  distinction. 

The  judgment  in  Pandit  Bama  Kant  v.  Pandit  Bugdeo  (*) 
was,  as  regards  the  present  question,  short.  It  referred  back  to 
the  referring  order  and  declared  approval  of  the  rulings  therein 
noted.  Those  rulings,  omitting  a  few  not  necessary  to  quote 
here,  were  the  two  Allahabad  cases  I  have  discussed,  also  the 
two  Bombay  cases,  and  the  two  Punjab  cases.  In  the  referring 
order,  in  my  humble  opinion,  Bhigwan  Singh  v.  Part  (*),  seems 
to  have  been  misunderstood,  and  Shrimant  Sagajirao  v.  Smith  ('), 
was  also  not  altogether  correctly  apprehended.  The  Calcutta 
cases  of  Jagannath  Singh  v.  Budhan,  and  Anwar  Ali  v.  Jaffer  Alt. 
were  not  noticed  at  all.  All  this  seems  to  me  suGBcient  ground 
for  a  reconsideration  of  the  matter  by  another  Full  Bench. 

It  has  been  suggested  that  in  the  present  case  a  decree  has 
actually  baen  drawn  up  dismissing  the  suit  and  awarding  costs, 
and  hence  a  *' decree  "  within  the  meaning  of  Section  102  has 
been  passed.  I  do  not  think  this  is  sufficient  to  make  the  order 
a  "  decree.  "     All    up   and   down  the    Code  are  scattered  provi- 

(1)  I,  L.  B.,  XXJ  Calc,  660,  F.  B.  (1903).     (»)  60  P.  R.,  1897. 
<«)  8  C.  W.  N.  B13  (1903).  (•)  3;J  P.  B.,  1889. 

(»)  I.  L.  R.,  XX  Bom.,  737, 
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sions  for  "  orders  "  in  conjunction  with  which  costs  can  be 
awarded,  and  the  mere  fact  that  here  the  Court  below  has 
chosen  to  put  the  matter  into  a  decree  form  makes  no 
difference, 

I  not  only  am  of  opinion  that  on  a  strict  construction  of  the 
sections  an  order  of  dismissal  under  Section  102  or  Section  556, 
Civil  Procedure  Code,  is  not  a  "decree"  and  is  not  appealable, 
but  I  think  also  that  there  are  strong  reasons  for  holding  that 
the  legislature  could  not  have  wished  to  aUow  an  appeal  in  such 
cases.  An  order  under  Section  102  (or  Section  556)  can  be 
passed  only  when  plaintiff  (or  appellant)  is  absent  and  defend- 
ant (or  respondent)  present.  If  plaintiff  (or  appellant)  was 
absent  for  sufiBcient  reason,  he  always  has  his  remedy  under 
Saction  103  or  Section  558 ;  and,  where  an  appeal  (or  farther 
*  Section  588,  (8)  appeal)  lies,  he  even  *  has  an  appeal  against  a  refusal  to  re-admit, 
^dure  Code  '  ^^  ^®  ^^^  absent,  not  for  sufiBcient  reason,  the  absence  was  either 

contumacious  or  otherwise  deliberate,  or  it  amounted  to  laches. 
[In  the  present  case  the  absence  was  undoubtedly  deliberate  and 
contumacious.]  Can  it  be  supposed  that  the  legislature  intended 
to  allow  an  appeal  by  a  plaintifE  or  appellant  against  an  order  of 
dismissal  for  default,  in  which  appeal  the  said  plaintifE  or  appel- 
lant must  ex-hypotMse  plead  ; 

I  was  guilty  of  laches,  but  I  want  my  case  restored  ;  or,  I 
knew  the  Court  would  sit  that  day  to  hear  my  case  and  I  could 
have  appeared,  but  I  purposely  did  not  ? 

The  question  for  decision  by  the  Full  Bench,  unless  my 
learned  brother  wishes  to  put  it  in  another  way,  will  be — 

Does  an  appeal  lie  against  an  order  of  a  Court  dismissing  a 
suit  for  default  under  Section  102,  Civil  Procedure  Code  ? 

23rd  Fehy.  1906.  Rattigan,  J.— I  agree   with  my  learned   brother's  opinion  in 

every  respect  except  that  I  would  prefer  to  reserve  my  opinion  ■m 
upon  the  question  (which  does  not  arise  in  this  case)  whether 
there  is  any  distinction  between  the  case  of  a  dismissal  in  de- 
fault in  the  original  suit  and  the  case  of  a  dismissal  in  default 
of  an  appeal.  Upon  this  point  I  am  not  prepared  to  say  that 
there  may  not  be  a  distinction  between  the  two  cases. 

But  upon  the  question  now  before  us  I  am  in  entire  agree- 
ment with  my  brother  and  have  but  little  to  add  to  the  reasons 
given  by  him  in  support  of  his  view  that  an  order  dismissing 
a  suit  in  default  under  Section  1J2,  Civil  Procedure  Code,  is  not 
a  "  decree  "  as  defined  in  Section  2.  It  is,  1  need  hardly  say 
with  great  hesitation  and  difiBdence,  that  I  venture  to  doubt 
the  souadness  pf  the  (iecision  of  the  Full  Bench  as   reported  i» 
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Pandit  Bam  Knnt  v.  Pandit  Ttig'ho  (»),  and  I  shoald  myself 
have  certainly  accepted  that  rnling  without  question,  despite 
my  own  opinion  on  the  subject,  had  the  Full  Bench  given  the 
question  tlie  consideration  to  which  (aa  it  seems  to  me)  it  is 
entitled.  Bat,  speaking  with  every  reGpect,  I  do  not  think  that 
the  question  has  been  discussed  adequately  in  the  few  lines 
devoted  to  it,  in  the  Judgment  to  which  I  refer.  It  is  a  question 
of  considerable  difficulty  and  upon  it  we  have  before  us  conflict- 
ing decisions  of  very  learned  Judges  of  the  different  High  Courts. 
It  is  also  a  question  which  arises  almost  daily  in  the  Courts 
Under  these  circumstances  I  venture  to  think  that  a  more 
elaborate  consideration  tha,n  was  accorded  to  it  by  the  Full 
Bench  was  naerifced,  and  I  am  the  more  emboldened  to  say  this 
when  I  find  that  the  learned  Judge  who  delivered  the  Judgment 
of  tbe  Full  Bench  was  originally  of  opinion  that  an  order  under 
Section  102  dismissing  a  suit  in  default  was  not  a  "  decree  " 
from  which  an  appeal  could  be  preferred.  At  the  time  when 
he  expressed  this  opinion  the  learned  Judge  (for  whose  opinion 
I  have  the  highest  respect)  had  before  him  the  same  authorities 
as  were  considered  by  the  Full  Bench,  and  I  cannot  in  the  subse- 
quent Judgment  find  any  reasons  which  can  account  for  his 
change  of  opinion.  No  doubt,  the  question  was  argued  more 
fully  before  the  Fall  Bench,  bat  from  the  Judgment  itself  it  is 
not  easy  to  gather  the  grounds  upon  which  the  learned  Judge 
arrived  at  the  conclusion  that  his  former  opinion  was  incorrect. 
So  far  as  I  can  see,  the  Full  Beech  decided  the  question  merely 
upon  the  weight  of  authority  as  that  authority  then  stood,  and 
it  is  because  I  am  of  this  opinion  that  I  now  venture  to  express 
my  doubt  as  to  the  correctness  of  the  decision.  Since  then  the 
point  at  issue  has  been  the  subject  of  consideration  in  other  cases 
in  the  various  High  Courts,  and  I  agree  with  my  learned 
colleague  that  the  decided  weight  of  authority  is  now  in  favour 
of  the  contrary  view.  And  in  my  opinion  that  other  view  is 
decidedly  the  more  sound. 

The  very  words  of  Section  102  are,  I  think,  against  the  view 
that  the  dismissal  of  a  suit  is  a  decree.  The  section  begins  by 
enacting  that  "  if  the  defendant  appears  and  the  plaintiff  does 
"  not  appear,  the  Court  shall  dismiss  the  suit. "  It  then 
proceeds  to  enact  that  if  "  the  defendant  admits  the  claim  or 
"  part  thereof  "  the  "  Court  shall  pass  a  decree  against  the 
"defendant  upon  sach  admission,  and  where  part  only  of  the 
"  claim  has  been  admitted,  shdl  dismiss  the  suit,  so  far  as  it 
"  relates   to    the   remainder."     Now,  if   in    every    instance,  an 
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order  passed  under  Section  102  was  to  be  regarded  as  a  decree, 
I  see  no    reason    why  the   legislature  should  not    have  enacted 
that    "if  the   defendant    appears   and    the   plaintiff   does   not 
*•  appear,   the  Court   shall    pass  a  decree  dismissing  the   suit," 
etc.     Prior   to  the  enactment  of    the    Civil  Procedure  Code   of 
1882,   it    had    already   been     decided    by    the    High   Court   of 
Allahabad  in  Mukhi  v.. Fakir  (^),  and  Nand  Bam  v.  Muhammad 
Bakhsh   ("),   that   an    order  under   Section    556   of  Act  X   of 
1877    dismissing    an    appeal    in     default,    "  though    it    means 
"  the  formal   expression  of  the  Court's  decision  in  respect  of  the 
"  default  of  the  appellant,  does   not  come  within  the  definition  of 
"  a  decree   in  Section  2  of  the  Civil  Prccednre  Code.  "     In  view 
f)f  these   decisions  I    consider  that,   if  the  legislature   had    when 
enacting  Act  XIV  of  1882   intended   to    embrace  orders   under 
Section  102  dismissing  suits  in  default  within  the  definition  of  a 
"  decree, "  they  would  have  used  words  clearly  and  unmistakably 
indicative  of  that    intention.     This  consideration   taken  in   con- 
junction with    the  arguments    expressed  in  my  learned  brother's 
order  makes  it  quite  clear  to  me   that  an  order  dismissing  a  suit 
in  default  under  the  section  referred  to  was  not  intended  to  have 
the  effect  of  a  "  decree  ".     I  also  agree  that  such  an  order  cannot 
reasonably  be   construed  as  "  the  formal  expression  of  an  adjudi- 
*•  cation  upon  any  right  claimed  or  defence  set  up."  It  is,  at  most, 
an  adjudication  (if  that  term  can  be  so  applied)  that  the  plaintiff 
has  lost  his  right  to   have  an  adjudication  upon  his  case. 

The  decision  of  the  majority  of  the  Full  Bench  of  the 
Calcutta  High  Court  reported  in  Eadha  Nath  Singh  v.  Chandi 
Charan  Singh  (■),  is  not,  if  I  may  say  so,  very  satisfactory.  The 
question  is  not  discussed  and  the  conclusion  appears  to  me  to  be 
arrived  at  arbitrarily  and  upon  d  priori  grounds.  Personally 
I  regard  the  dissenting  judgment  of  Prinsep,  J.  as  more 
convincing. 

Upon  the  whole  I  think  that  the  balance  of  authority  is 
against  the  view  which  was  accepted  by  the  Full  Bench  in 
Fandit  Bama  Kant  v.  Pandit  Bagdeo  (*),  and  upon  its  merits  the 
question  which  my  learned  brother  suggests  that  we  should  refer 
to  a  Full  Court,  should,  in  my  opinion,  be  decided  in  the  nega- 
tive. For  the  reasons  given  I  concur  with  him  that  the  question 
should  be  referred  for  further  consideration,  but  as  the  decision 
which  is  now  impugned  was  that  of  a  Pall  Bench  of  3  judges, 
the  present  reference  should,  I  think,  be  decided  by  the 
Full  Court. 


(M  I  L.  R.,  Ill  All,  382,  {')  I.  L.  R.,  XXX  Cal,  660  F.  B 
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Upon  the  reference  the  following  opiniona  were  recorded  by 
the  learned  Judges  constituting  the  Fall  Bench  :— 

Chatteeji,  J.— This  case  has  been  referred  to  a  Fall  Bench  ^fA  ^^^V  ^^O^- 
of  five  Judges  in  order  to  consider  whether  the  decision  of  a 
previous  Full  Bench  of  this  Court  in  Pandit  Rama  Kant  v.  Pandit 
Bagdeo  {^)  that  an  appeal  lies  from  the  diamissal  of  a  suit  for 
default  under  Section  102,  Civil  Procedure  Code,  is  correct. 
Tbe  question  propounded  for  the  present  Full  Bench  by  the 
learned  Jndgees  referring  the  matter  is  — 

Does  an  appeal  lie  against  an  order  of  a  court  dismissing  a 
suit  for  default  under  Section  102,  Civil  Procednre  Code  P 

The  referring  order  gives  several  reasons  for  thinking  that 
the  view  of  the  previous  Full  Bench  is  erroneous.  I  shall  refer 
to  some  of  these  hereafter,  but  one  of  the  grounds  is  that  the 
balance  of  authority  is  now  against  that  opinion.  I  shall 
therefore  begin  by  a  review  of  the  leading  authorities  bearing 
on   the    question   before   us. 

I  may   mention    here  that  in  Pandit  Rama  Kant  v.  Pandit 
Ragdeo   (*)   a   distinction   is   drawn    between    orders  dismissing 
appeals    in   default  and  orders  dismissing  suits.     I  use  the  term 
order   in   its   ordinary   grammatical   sense  and    not  in  the  sense 
which  it  is  used  in  the  Code  of  Civil  Procedure.     The  object  of 
drawing    the    distinction   evidently  was   to  confine   the  effect  of 
the   decision  of  the  Full  Bench  to  the    latter  class  of  cases  which 
alone   was  before  it  for  adjudication.     Mr.  Justice  Johnstone  is 
of  opinion  that  there   is    practically  no  difference  between  the  two 
classes  and  authorities  relating  to  both  have    been   discussed   and 
freely  relied  on  in  the  referring  order.     The  exclusion  of  appeals 
dismmissed    in    default  from  the  scope  of  the  pevious  Full  Bench 
decision    does  not,  I    think,  militate  against  its  correctness  on  the 
point  actually  decided,  but  on  further  consideration  I  am  disposed 
to  concede  that  the    line  of  demarcation  between  the  two  classes 
is   practically  impalpable   and  that  rulings  on  appeals  dismissed 
in  default  may  with  advantage  be   referred  to  in  disposing  of  th« 
question   before  us.     The  consequences  of  non-appearance  of  the 
plaintiff  or  of  the  appellant  are  very  similar  if  not  identical    and 
the    same  procedure   for   explaining  the  non-appearance  and  for 
re-admission   is    provided  for  both.     The  only  tangible  difference 
is   that  in   Section  556  the  words  "  for  default"  occur  which  are 
not   found   in   Section   102,  but   if  this  has  any  effect,  I  should 
think   it   makes  the  position   of   the  defaulting  appellant  some- 
what    weaker  than  that  of   the   defaulting    plaintiff,   so    that 
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rulings   in   favour  of  the  former  may  safely  be  applied  in  favour 
of  the  latter. 

Coming  now  to  the  authoritieB  they  may  I  think  be  clapsified 
thus  — 

Rulings  on  Section  102,  Civil  Procedure  Code  :  AUakh 
and  another  v.  Bhagirafhi  (0>  Bhagwan  Singh  v.  Pari  ("), 
Sahib  Bitta  v.  Eoda  (*),  Gosto  Behary  v.  Eari  Mohan  (*). 

In  all  these  cases  it  was  held  <hat  an  order  of  dismissal 
under  Section  102,  Civil  Procedure  Code,  is  a  decree  and  is 
appealable  as  such.  In  Bhagwan  Singh  v.  Pari  {^),  as  pointed 
out  in  Pandit  Rama  Kant  v.  Pandit  Eagdeo  (S),  page  263, 
the  point  is  assumed  and  not  actually  decided. 

In  Sahib  Bitta  v.  Eoda  (^),  the  Full  Bench  case  was  simply 
followed. 

The  contrary  view,  that  the  dismissal  under  Section  102  is 
not  a  decree  and  is  not  appealable,  was  taken  in  the  following 
cases.  Amrito  Lai  Mukherjee  v.  Ram  Chandra  Roy  (^),  Gilkinson 
and  another  v.  Suhramafiia  Ayyar  (J),  Maharaja  Vizianagram  v. 
Lingam  Krishna  Bhupati  and  others  (^),  and  Somayya  v. 
Subbamma  (*). 

In  Qilkinson's  case:' — The  Judgment  of  their  Lordships  of  the 
Privy  Council  in  Mussammat  Chand  Kour  v.  Pertap  Singh  ( ^  °), 
was  relied  on  for  holding  the  dis-missal  of  a  suit  under  Section  102, 
Civil  Procedure  Code,  not  to  be  a  decree.  In  the  next  case  this 
was  followed,  while  in  the  last  case,  wljich  relates  to  a  different 
question,  it  is  simply  stated,  mentioning  Gilkinson  s  case,  that  an 
appeal  does  not  lie. 

In  the  Calcutta  case  :  two  lulirgs  under  Section  566,  to  be 
presently  mentioned,  were  followed. 

Rulings  on  Section  556,  Civil  Procedure  Code  : — Muhammad 
Alt  V.  Eyat  (*^),  Mussammat  Amna  v.  Mussammat  A skari 
Begam  ( ^  =*),  Mansab  Ali  v.  Nihal  Chand  (*  ^),  Jagan  Nath  Singh  v- 
Budhan  (^*),  Amvar  Ali  v.  Jaffar  Ali  (}  *). 

The  first  Punjab  case  was  one  under  Act  X  of  1877 
before  it  was  amended  by  Act  XII  of  1879  and  the  defini- 
tion of  decree  in  it  was  more  comprehensive.  Nevertheless 
it   was  held     that     the    order   of   dismissal  of   an   appeal  in 


(')  /,  L.  B.,  IX  All,  427.  («)  12  M.  L.  J.  473. 

(*)  32  P.  R.,  1889.  (»)  7.  L.  R.,  XXVI  Mad.,  599. 

C    83  P.  R.,  1902.  (">)  I.  L.  R.,  XVI  Cal.,  98. 

{*)  8  G.W.N.  313.  O  113  P.  R,  1879. 
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{^^)  I.  L.  B.,  XXIII  Oal.,829. 
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default   ehoald   not  be  treated   as  a     decree    and   no     decree 
drawn  up.     The  second   Panjab  case    was  under    Act    XIV   of 

1882  and  took  the  same  view. 

In  Mansah  Alis  case,  which  was  not  exactly  one  under 
Section  556,  the  scope  of  that  sec-ion  and  Section  ^  102  was 
considdred.  The  Pfivy  C  )aaoll  .Jad:<rn  m*-,  ia  M>issa>nm%t 
Gkand  Kours  case,  cited  above,  was  relied  on  by  the  party 
contending  f.)r  the  principle  that  dismissals  under  those 
sections  do  not  amount  to  decrees.  The  Court  held  that 
siih  disna^ssils  do  not;  a-naat  t)  a  Ijniieitiona  upon  any 
right  claim 3 i  or  d)feace  set  up  within  the  meaning  of  Section  2 

of  the  Code. 

In  the  Calcutta  cases: — The  Bombay  case  Bam  Chandra 
Pandurang  v.  Madhav  Purushottarn  Naik  (*)  was  differed  from, 
and  it  was  held  that  a  dismissal  under  Section  5.56  did  not  come 
within  the  definition  of  a  decree  under  the  Code. 

The  contrary  view  was  taken  in  the  following  cases  :— 

Radha  Nuth  Singh  v.  Ghandi  Gharan  Singh  (*)  Ram  Ghandra 
Pandurang  v.  Madhav  Purushottarn  Naik  (^). 

The  first  was  a  Full  Bench  Judgment  and  the  two  Calcutta 
cases  Jagan  Nath  Singh  y.  Budhan  {*)  and  Anwar  Alt  w.JaJffar 
Ali  (*)  "were  over-ruled  and  tbe  Bombay  case  approved  (vide 
leferring  order  at  p.  663).  In  the  latter  case,  however,  the 
expression  of  opinion  was  given  by  only  one  of  the  two  Judges 
forming  the  bench. 

I  have  given  the  leading  authorities  in  the  above  list.  It 
will  be  seen  therefrom  that  those  bearing  directly  on  Section  102, 
Civil  Procedure  Code,  are  comparatively  few.  Bat  including 
the  rulings  on  Section  566,  which,  in  my  opinion,  ought  to  be 
considered  iu  this  connection  as  they  generally  have  been  in  the 
past,  the  present  position  on  the  question  before  us  may  be 
roughly  summed  up  thus  — 

The  later  decisions  of  the  Allahabad  Court  and  the  Madras 
Court  are  against  the  view  propounded  in  Pandit  Rama  Kant  v. 
Pandit  Ragdeo,  The  Calcutta  Court  over-ruling  previous 
decisions  to  the  contrary  is  now  clearly  in  favour  of  dismissals  of 
suits,  as  well  as  appeals  for  non-appaarance  being  treated  as 
decrees  and  therefore  appealable.  The  Bombay  Court  has  not 
given  any  clear  opinion  but  it  has  not  up  to  the  present  said  any- 
thing contrary  to  the  view   expressed  by   Mr.   Justice   Birdwood 


(0  I.  L.  R.,  XVI  Bom.,  83.  (»)  I.  L.  R.,  XXIII  Cal.,  115 
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in  Eama  Chandra  Pandurang  V.  Madhav  PurusTiottam.  Onr  Court 
has  of  course  up  to  the  present  followed  the  Fall  Bench  decision 
in  Pandit  Bama  Kanfs  case  bat  excluding  it  from  consideration 
there  is  not  I  should  think  any  weight  of  authority  against  the 
opinion  of  the  Full  Bench,  The  case  of  Mansab  AH  was 
considered  in  the  Full  Bench  Judgment  and  the  only  later 
Judgments  taking  the  same  view  are  those  of  the  Madras  Court. 
The  two  Calcutta  Judgments  in  Jagan  Nath  Singh  and  Anwar 
All's  cases  are  not  noticed  in  the  Full  Bench  Judgment,  though  they 
were  probably  considered,  but  they  and  the  Judgment  in  Amnio 
Lai  Mukherjee's  case  (*),  have  been  superseded  by  the  Fall  Bench 
Judgment  in  Radha  Nath  Singh's  case,  and  that  given  in  Oosto 
Behary  v.  Hari  Mohan  Adah  (*).  We  do  not  thus  stand  alone 
in  holding  the  opinion  that  an  order  of  dismissal  under  Section 
102,  Civil  Procedure  Code,  is  a  decree,  and  I  am  doubtful  whether 
my  brother  Rattigan  is  right  in  saying  that  the  balance  of 
authority  is  against  that  view.     I  do   not  think  it  is. 

The  main  point  underlying  the  decision  of  the  question 
before  us  is  v^hether  or  not  the  order  of  dismissal  is  a  decree. 
Most  of  the  authorities  decide  it  iu  the  affirmative  or  negative 
without  giving  any  reasons,  but  in  Mansab  AU's  case  and  in 
GilMnson'scAHe  the  matter  is  discussed  somewhat  fully  so  also  in 
the  Calcutta  Full  Bench  Judgment.  The  two  former  cases  cite  the 
Judgment  of  their  Lordships  of  the  Privy  Council^in  Mussamm  at 
Chand  Kour  v.  Fartap  Singh  as  supporting  their  view,  and  great 
stress  was  laid  on  it  in  the  argument  before  ua.  The  process  of 
reasoning  is  something  like  this:  Their  Lordships  laid  down  that 
a  Judgment  by  default  under  Section  102,  Civil  Procedure  Code, 
does  not  operate  as  res  Judicata.  But  a  decree  would  operate  as 
such, hence  their  Lordships  must  have  held  that  a  dimissal  under 
the  section  is  not  a  decree.  Not  being  a  decree  it  is  not  appealable 
under  Section  540,  Civil  Procedure  Code.  It  was  also  pointed 
out  that  there  can  be  no  adjudication  when  the  law  lays  down 
that  on  plaintiff  being  found  absent  the  suit  must  be  dismissed. 
Lastly,  it  was  brought  to  our  notice  that  the  order  under  Section 
102  is  not  final  within  the  meaning  of  Explanation  IV  of  Section 
1.3  of  tho  Code   of  Civil  Procedure. 

If  their  Lordships  of  the  Privy  Council  have  laid  down  by 
necessary  implication  in  the  case  cited  that  the  order  under  Section 
102,  Civil  Procedure  Code,  is  not  a  decree,  the  matter  is  concluded. 


(')  1. 1.  R.,  XXIS  Cul,  60.  (»)  rill  Cal,  W.  N.  313, 
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and  there  can   be   no     further   argument.     I   must     therefore 
examine  the  Privy  Council  Judgment  before  I  proceed  further. 

The  material  facta  in  Mussammat  Chand  Kour  v.  Part'ib 
Singh  are  that  two  of  the  reversioners  of  Mussammat  Chand 
Kaur,  who  was  a  Hindu  widow  in  possession  of  a  widow's  estate, 
brought  a  suit  against  her  in  1878  for  an  injanction  restraining 
her  from  alienating  her  property  which  they  alleged  she  intended 
to  do.  That  suit  was  dismissed  in  default  of  appearance  by 
the  plaintiffs.  In  1879  the  widow  made  a  gift  of  the  property 
to  a  third  party,  and  the  reversioners  in  body  sued  for  a  decla- 
ratory decree  invalidating  the  gift  in  so  far  as  their  reversionary 
rights  were  concerned.  It  was  pleaded  that  the  suit  was  barred 
by  the  previous  proceedings.  Their  Lordships  over-ruled  the 
contention  on  the  ground  that  the  previous  order  barred  only  the 
two  plaintiffs  who  brought  the  former  suit  and  not  the  others 
from  bringing  a  fre&h  suit  on  the  same  cause  of  action,  and  that 
the  cause  of  action  in  the  new  suit  was  entirely  distinct,  and  did 
not  exist  at  the  time  of  the  former  claim.     They  said:^ 

"  The  provisions  of  Sections  102  and  103  of  Act  X  of  1877 
•'  require  therefore  to  be  considered.  The  dismissal  of  a  suit 
"  in  terms  of  Section  102  was  plainly  not  intended  to  operate  in 
"  favour  of  the  defendant  as  res  Judicata.  It  imposes,  however, 
"  when  read  along  with  Section  103,  a  certain  disability  upon  the 
"  plaintiff  whose  suit  has  been  dismissed.  He  is  thereby  preclud- 
"ed  from  bringing  a  fresh  suit  in  respect  of  the  same  cause  of 
"action."  ***** 

Now  there  is  nothing  said  in  the  Judgment  as  to  the  dis- 
missal under  Section  ]02  not  being  a  decree.  The  conceution 
that  because  they  say  the  section  is  not  intended  to  operate  as  res 
Judicata,  they  mean  thereby  also  to  say  that  the  dismissal  order 
under  it  is  not  a  decree,  appears  to  me  to  be  a  very  far-fetched 
argument  and,  at  best,  an  inconclusive  one. 

In  the  first  place  if  their  Lordships  had  meant  to  lay 
this  down  there  is  no  reason  why  they  should  not  have 
said  80,  the  point  being  a  simple  and  obvious  one,  which 
would  have  supported  their  dictum.  It  cannot  be  lightly 
assumed  that  they  missed  saying  it  throngh  inadvertence. 
In  the  next  place  we  ought  to  take  their  remarks  as  a  whole 
and  not  pick  out  a  portion  apart  from  the  context  and  base 
an  argument  thereon.  I  cannot  refrain  from  quoting  nere 
certain  obiervations  of  the  Lord  Chancellor  of  England  in  a 
recent  case  which  have  a  material  bearing  in  this  connection. 
Hig   Lordship  said    "that   ctdv  e'ndLmtut    mutt   be  lead  as 
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"  applicable  to  the  facts  proved  or  asenmed  to  be  proved,  since 
*' the  generality  of  the  expressions  which  may  be  there  are  not 
"intended  to  be  expositions  of  the  whole  law,  hnt  governed  and 
"  qualified  by  tho  paiticnlar  facts  of  the  case  in  which  puch 
"  expressions  are  found."  (^Quim  v.  Lenthan  (^)  at  p  506.)  We 
need  not  perhaps  go  so  far  as  the  Lord  Chancellor  in  construing 
the  Judgment  of  the  Privy  Council.  Tt  is  obvious  that  their 
Lordships  were  considering  Section  102  and  103  together  ;  in 
fact  they  expressly  say  so  and  from  such  consideration, 
interpreting  Section  102,  I  venture  to  think  that  the  sentence 
in  which  Section  102  alone  is  mentioned  and  is  said  not  to  be 
intended  to  have  the  effect  of  res  Judicata  cannot  bo  torn  from 
the  context  and  treated  as  a  construction  of  that  section  singly 
without  reference  to  anything  else.  The  very  next  sentence 
contradicts  such  an  argument,  for  the  effect  of  Section  102  is 
deduced  by  comparing  and  taking  it  in  connection  with  Section 
103.  How  can  it  be  said  that  this  part  of  the  construction  of 
Section  102  is  based  upon  a  consideration  of  both  sections,  but 
that  what  is  said  in  the  previous  sentence  stands  by  itself  and  is 
based  upon  a  consideration  of  Section  in2  alone  ?  In  fact  the  two 
sentences  taken  together  contain  a  complete  construction  of  the 
section,  viz.,  that  it  does  not  operate  as  res  Judicata,  but  precludes 
a  second  suit  on  the  same  cause  of  action,  and  each  sentence  is 
incomplete  without  the  other.  The  fundamental  and  elementary 
rule  of  construction  of  documents,  viz.,  that  it  should  be  read  and 
construed  as  a  whole  is  violated  to  my  mind  if  we  take  the  one 
sentence  referring  to  Section  102  by  itself  and  ignore  the 
following  one.  I  have  no  doubt  in  my  mind  that  their  Lordships 
had  Section  103  in  their  minds  when  they  penned  the  sentence 
and  that  their  whole  opinion  was  based  on  a  comparison  and 
consideration  of  both  sections.  1  hold  accordingly  that  their 
Lordships  did  not  lay  down  that  dismissals  under  Section  102  are 
not  decrees  under  the  Code  of  Civil  Procedure. 

Nor  does  such  a  consequence  flow  necessarily  from  their 
Judgment.  A  decree  nsay  not  in  every  case  have  the  full  effect 
oi  res  Judicata.  For  exemple,  a  man  sues  for  certain  property 
as  the  son  of  the  last  heir  and  his  right  is  denied  and  issues  are 
framed.  Suppose  the  case  is  compromised  by  giving  him  a  sum 
of  money  in  lump  without  admitting  his  right,  and  a  decree  is 
passed  on  that  compromise.  Such  a  decree  would  not  operate  as 
res  Judicat'J  by  establishing  the  plaintiff's  right  as  son  in  future 
contests  with  the  same  defendants.     Even  if  this  were  not  so,  the 
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operation  of  a  decree  may  be  limited  by  statutory  provision  and 
that  alone  will  be  the  guide  in  judging  of  its  effects.  Here 
Section  103  has  laid  down  the  consequences  of  a  dismissal  under 
Section  102,  the  decree  under  the  latter  section  (assuming  it  to 
be  such  ex-hypothesi)  being  one  of  a  very  special  character.  The 
rejection  of  a  plaint  under  Section  54,  Civil  Procedure  Code,  is 
another  illustration  in  point.  It  is  a  decree  but  does  not  operate 
as  res  Judicata  because  Section  56  limits  its  effects. 

The  whole  argument  based  on  the   Privy  Council  Judgment 
appears  thus  to  me  to  be  untenable. 

On  the  question  whether  or  not  a   dismissal    under  Section 
102  is  an  adjudication    so   as   to   satisfy  the   definition   of   the 
term  decree  in  Section  2    of  the  Code,   a   good  deal  can   be   said 
on  both   sides.     Eminent  Judges   have    held   that   it   is,    while 
others   hold   that    it   is    not.     Speaking   for  myself,    I   see   no 
insuperable  difficulty  in  holding  such  a  dismissal  to  come  within 
the  category  of  an   "  adjudicAtiou."     The    word  adjuiica.  im    is 
not  defined  in   the   Code.      In    England   it   means,   giving,   or 
•pronouncing,  judgment   or  diQ^Vi^.e  {Wharton  s  Law  Lexicon);  the 
Pjadgmeut  or  decision  of  a  Court   {Siveet^s  Law  Dictionary)  ;    and 
the  terra   is   principally   used   in    Bankruptcy   proceedings.     In 
fcommon  parlance  it  may  be  said  to  mean  a  dalib3rate  determina- 
|tion  by  the  judicial  power.  (Webster).   It  connotes  an  exercise  of 
the  judicial  mind  in  coming  to  a  decision. 

Now  according  to  the  contention  before  us,  which  I  under- 
stand the  learned  referring  Judges  to  favour,  the  decision  of  a 
Base  in  a  certain  way  inflexibly  laid  down  by  statute  cannot  be 
treated  as  an  adjudication.  On  plaintiff's  failing  to  appear,  his 
suit  must  be  dismissed,  and  there  is  no  option  left  to  the    Court. 

Jut  so  must  it  be  decreed  in  whole  or  in  part  if  defendant 
admits  it  in  whole  or  in  part.  In  neither  case  is  any  exercise 
)f  the  judicial  mind  required.  The  Court  is  compelled  to  record 
In  order  provided   by  the   law.     I   confess   I   do    not    see   any 

laterial  distinction  between  the  two  cases,  or  if  there  is  any 
listinction,  it  is  one  in  degree  and  not  in  kind.  In  the  one 
3e  the  plaintiff  being  absent,  the  Court  declares  him  disentitled 
the  relief  claimed  by  dismissing  the  suit,  in  the  other  the 
Jourt  grants  the  relief  claimed  to  the  extent  admitted  by 
Jefendant.     There    being  no  room  left    for   tha    exercise   of    the 

idicial  mind   in    either  case,   there  is    no   impropriety    in    my 

)inion,   in   treating   the   adjudicitiou  as    involved  in    fh3  order 
Mased  by  operation  of  law.    I  agree  with   the  majority  of  the 
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Judges'forminef^tbe  Full  Bench  in  Radha   Nath  Singh's  case  (}), 

that  the  word    decree  should  not  receive   a    narrow  construction, 

and  that  we  should   be   chary  of  adopting  one  that   -would    lead 

to  injustice.     I  shall  advert  to   this  point  further   on.     I    treat 

thisj  Calcutta  Judgment  as  one  bearing  on  the  scope   of   Section 

•556,"  Civil  'Procedure  Code,   as   the   language  of  all  the  Judges 

Pclearlj  {  shows,     and  look     upon   the   reference   to     the   decree 

fdrawn  up  in  that  case   by   the  learned  Chief  Justice  as  merely 

illustrative   of  his    argument   and    not    as    limiting   it   to    that 

d  ecree. 

If  the  contention  is  admitted  it  will  have  to  be  conceded 
that  where  a  suit  is  partly  dismissed  in  default  and  partly 
decreed  upon  admission,  the  order  under  Section  102  will 
have  a  twofold  character  and  will  bo  partly  a  decree  and 
partly  not  a  decree,  and  that  plaintiff  will  have  no  right  of 
appeal  (as  regards  the  dismissed  part)  while  he  or  the  defendant 
will  have  that  right  as  to  the  portion  decreed  (on  the  ground 
of  Inis^.ake,  etc).  This  would  certainly  be  an  anomaly,  though 
I  adn  it  the  difficulty  is  not  insuperable.  I  think  a  construction 
that  leads  to  an  anomaly  is  to  be  avoided  unless  we  are  driven 
to  it  by  the  plain  language  of  the  enactment.  The  language 
here  is  certainly  not  plain,  and  there  is  ranch  diversity  of 
■judicial  opinion  on  the  narrow  construction  sought  to  be  put 
on  the  term  decree  by  which  alone  the  dismissal  under  Section 
102  can  be  excluded  from  the  category  of  decrees.  In  this 
conflict  of  opinion  I  should  be  disposed  to  adopt  the  more 
liberal  construction,  and  would  adhere  to  the  one  adopted 
in  the  previous  Full  Bench  Judgment  and  deprecate  any 
departure  from  it. 

Moreover,  it  is  by  no  means  clear  that  an  adjudication  in 
the  sense  contended  for  is  not  often  involved  in  dismissal  orders 
under  Section  102.  Take  an  instance  for  example  in  which 
the  plaintiff  is  not  present  in  person  but  is  represented  by  a 
pleader  or  mukhtar,  as  he  is  allowed  to  be  in  all  cases  but 
those  in  which  his  personal  attendance  is  specially  required 
and  the  Court  holds  that  the  pleader  or  mukhtar  is  not  properly 
authorized  or  is  disqualified  from  appearing,  and  plaintiff  is 
in  consequence  held  not  to  have  appeared,  and  hia  suit  is 
dimissed.  Here  the  non-appearance  of  the  plaintiff  is  itself  a 
matter  adjudicated  on,  and  it  may  be,  at  the  instance,  and  on 
the  objection,  of  the  defendant,  and  the  dismissal  is  tlie  result 
of   that    adjudication.     How    can   such   an    order  be  excluded 

(^)  i.  L.  R.,  XXX  Cal,  660. 
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from  the  category  of  decrees  ?  and  if  it  cannot,  is  the  effect 
of  the  contention  to  be  limited  to  cases  in  ■  which  such 
questions  do  not  arise  ?  If  so,  what  is  the  special  merit  of  a 
construction  that  will  not  apply  to  the  whole  class  of 
dismissals  under  Section  102.  A  case  of  this  kind  is  mentioned 
by  Mr.  Justice  Bhoshyam  Ayangar  in  Somoyyav.  Subbamma  (^). 

In  Roebuck  v.  Henderson  (2),  the  Divisional  Judge  refused  to 
allow  an  advocate  to  represent  the  appellant  before  him.  In  the 
present  case  I  understand  the  plaintiff  to  say  that  he  was  quite 
wrongly  held  to  be  in  default.  Such  instances  can  ba  multiplied 
to  any  extent. 

This  brings  me  to  the  consideration  of  another  point 
connected  with  cases  of  the  sort  above  described.  What  is  the 
plaintiffs'  remedy  in  such  cases  if  the  Court's  order  excluding 
the  representative  is  wrong  ?  It  is  useless  for  him  to  apply  for 
re-admission  under  Section  103  for  ex  hypothesi,  not  intending  to 
appear  personally  and  his  representative  being  wrongly 
prevented  from  appearing,  there  is  no  sufficient  cause  for  his  non- 
appearance. His  complaint  is  that  he  was  not  in  default  and 
that  his  agent  or  pleader  was  wrongly  not  allowed  to  appear. 
It  seems  to  me  that  his  only  remedy  is  by  appeal,  and  if  an 
appeal  is  not  permitted,  he  is  left  without  any  remedy  at  all, 
unless  possibly  a  review  is  allowed,  a  point  not  urged  or  discussed 
before  us  and  which  cannot  be  regarded  as  settled. 

The  argument  based  on  explanation  IV  of  Section  13  also 
does  not  appear  to  be  of  ranch  force.  The  order  under  Section 
102  is  final  as  far  as  the  Court  passing  it  is  concerned,  as  it 
cannot  alter  it  unless  an  application  is  made  under  Section  103 
and  the  objections  of  the  opposite  party  are  heard  and  the 
inquiry,  if  any,  necessary  to  substantiate  the  grounds  of  the 
application  is  completed  and  results  in  the  plaintiffs'  favour.  In 
the  case  of  decrees  generally  a  review  of  judgment  is  the  only 
means  by  which  the  Court  can  interfere  with  its  Judgment.  For 
a  decree  under  102,  Section  108  supplies  the  procedure  under 
which  the  Court  can  set  it  aside.  In  fact  where  explanation  4 
speaks  of  orders,  which  the  Court  can  set  aside  without  a  review 
it  refers  to  interlocutory  orders  and  not  orders  disposing  of  the 
case  by  which  it  is  withdrawn  from  the  Court's  cognizance.  A 
Court  dismissing  a  suit  under  Section  102  ceases  to  exercise 
jurisdiction  over  it  and  is  not  competent  to  take  cognizance  of  it 
again,  unless  it  is  moved  under  Section  103.  Further,  in  a 
Calcutta  case,  Raj  Narain  Purkait  v.  Ananga  Mohan  Bhnndari  {^)^ 

(0  i.  L.  B.,  XXVI  Mad.,  599.  (»)  54  P.  R.,  1896. 

(')  I.  L.  R..XXVI  Cal..  598. 
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a  review   was  entertained    without  an   application  under  Section 
103.     If  this  is  correct,  it  supports  the  view  I  am  taking. 

Again,  that  construction  is  preferable,  unless  forbidden  by 
the  plain  language  of  the  statute  or  by  necessary  implication 
from  it,  which  is  most  consonant  to  justice  and  which  avoids 
grave  danger  of  injustice  to  the  litigating  public.  Now  suppose 
a  big  firm  of  bankers  or  merchants  has  branches  at  different 
stations  where  it  is  represented  by  agents.  A  large  sum  of 
money  is  due  to  the  members  of  the  firm  at  one  of  the  branches, 
and  a  suit  is  instituted  for  its  recovery.  Though  arrangements 
are  made  for  plaintiff  being  represented  by  the  agent  and  by  a 
pleader,  it  happens  that  both  fail  to  appear  and  the  claim  is 
dismissed.  It  might  happen  that  the  principals  might  not 
know  of  this  order  until  after  the  expiry  of  thirty  days  and  the 
right  to  apply  under  Section  103  has  become  hopelessly  bnrred. 
It  would  lead  to  grave  injustice  if  an  appeal  is  not  permitted, 
and  the  plaintiff  not  allowed  the  benefit  of  the  elastic  provisions 
of  Section  5  of  the  Limitation  Act. 

On  the  other  hand,  there  can  be  no  corresponding  harm  if 
an  appeal  is  held  to  lie.  No  one  can  be  really  injured  by  the 
Court  of  appeal  being  able  to  consider  the  correctness  of  the 
lower  Court's  procedure  and  of  the  law  applied  by  it.  The 
utmost  that  can  be  urged  against  it  is  that  an  appeal  lengthens 
the  proceedings  to  a  certain  extent,  but  this  is  of  no  moment 
whatever  when  we  consider  the  great  injury  that  may  be 
inflicted  on  the  plaintiff  by  making  Section  102  not  appealable. 
No  one  can  have  a  vested  right  to  an  advantage  which  entails 
damage  and  injustice  on  his  opponent.  The  illustration  given  by 
my  brother  Johnstone  to  show  the  absurdity  of  giving  a  right 
of  appeal  to  a  plaintiff,  who  has  been  contumaciously  absent, 
does  not  seem  to  me,  with  great  deference  to  him,  to  be  quite 
apposite.  We  are  here  discussing  a  general  rule  about  the 
right  of  cognizance  by  the  Court  of  appeal.  The  illustration 
relates  to  a  point  on  the  merits  of  a  particular  appeal.  Of 
course  if  the  plaintiff's  absence  has  been  negligent  or  contumacious 
the  Appellate  Court  will  dismiss  the  appeal  and  uphold  the 
dismissal  by  the  lower  Court.  But  it  cannot  bo  laid  do>vn  that 
contumacious  or  negligent  plaintiffs  shall  not  have  the  right 
of  appeal,  and,  if  they  do  not  exhaust  the  whole  class  of  plaintiffs 
against  whom  orders  under  Section  102  can  be  passed,  how  can 
the  argument  hold  ?  Besides,  no  plaintiff  will  appeal  admitting 
his  own  contumacy  or  negligence,  and  there  will  be  no  means  of 
finding  out  his  delinquencies  until  the  Appellate  Court  goes  into 
the  merits,  which   it  can  do  only  after  entertaining  the  appeal. 
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I  need  not  say  much  on  the  history  of  the  Section.  Under 
-Act  VIII  of  1859,  dismissals  of  suits  for  default  of  plaintiff's 
appearance  and  ex  parte  decree  were  expressly  made  non. 
appealable.  In  Act  X  of  1877  there  was  no  torresponding 
provision  forbidding  appeals  and  so  also  in  Act  XIV  of  1882, 
and  the  High  Courts  began  to  hold  conflicting  opinions  as  to  the 
right  of  appeal  in  both  classes  of  cases.  For  example  the 
Allahabad  Court  held  that  no  appeal  lay  from  an  ex  parte  decree, 
Lall  Sinoh  and  others  v.  Kunjin  (').  Our  Court,  however,  steadily 
ruled  that  ex  parte  decrees  were  appealable.  Vide,  Radha  Prashad 
V.  Hirde  (2),  Chuni  Lai  v.  Bodnr  Mai  (^),  and  Court  of  Wards  v. 
Fatteh  Singh  (*)•  The  Allahabad  Full  Bench  Judgment  was 
over-ruled  by  another  Full  Bench,  Adjodhia  Pershad  v. 
BalmoJcand  (s).  The  matter  was  settled  by  Act  VII  of  1888 
adding  the  last  clause  to  Section  540,  but  the  conflict  of  opinion 
in  respect  of  Sections  102  and  556  remains  unsettled  by  the 
Legislative  up  to  the  present  day. 

The  abrogation  in  the  new  Procedure  Codes  of  the  prohibition 
against  appeals  in  such  cases  exist" ':g  in  Act  VIII  of  1859  seems 
to  tell  strongly  in  favour  of  the  view  that  orders  under  Section 
102  are  appealable,  which  is  not  aafficiently  rebutted  by  the 
Legislative  not  having  dealt  with  this  class  of  case  as  it  has  with 
ex  parte  decrees,  it  not  having  at  the  same  time  declared  them  to 
be  non-appealable.  The  matter  is  complicated  by  numerous 
considerations  arising  from  amendments  of  various  sections 
from  time  to  time,  bnt  at  best,  the  argument  does  not  help  those 
who  allege  the  non-appealable  character  of  dismissals  under 
Section  102. 

Reference  may  here  bo  made  to  orders  of  a  similar  nature 
to  those  under  Section  102  being  held  to  be  appealable,  viz., 
dismissals  under  Section  136  and  Section  381,  the  provisions  of 
which  are  analogous.  It  has  been  held  that  they  are  decrees  and 
appealable.  See  KhushaU  Mai  v.  Pah  Mai  (^),  and  Williams  v. 
Brown  {'').  The  argument  is  not  conclusive,  but  goes  some  way 
to  support  the  view  that  orders  of  dismissal  under  Section  102, 
Civil  Procedure  Code,  are  decrees  and  capable  of  appeal.  See  in 
particular  the  construction  of  the  word  decree  by  Petheram,  C.J., 
in  the  case  last  mentioned. 

To  Bum  up  :  The  point  before  us  is  one  of  pure  procedure. 
The  Judgment  of  the  Full  Bench  in  Pandit  Rama  Kant  v.  Pandit 

C^i.L.R,  ir  All,  387,  FJB.  ( M  7S  P.  JR.,  1881. 

(^)  60  P  B.,  18S3.  (')/.£.  R.,  VIII  All.,  354. 

(3)    2  P.  B.,  1886.  («)  43  P,  iJ.,  ISyS. 
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Bgdeo  (1),  has  settled  the  point  for  this  Province  for  the  last 
ten  years,  and  no  wrong  or  injury  or  iuconveuience  to  the  public 
is  shown  to  have  resulted  therefrom.  I  should  think  therefore 
that  the  ruling  ought  to  be  upheld,  unless  it  is  shown  to  be 
flagrantly  wronger  clearly  opposed  to  the  language  of  the  Code, 
or  the  intentions  of  the  Legislature.  I  have  examined  the  main 
arguments  for  the  opposite  view  with  care,  and  in  my  opinion, 
they  fail  to  convince  me  that  the  Fall  Bench  Judgment  is 
erroneons. 

Making  the  utmost  allownnce  for  the  arguments,  I  hold  that 
they  are  inconclusive,  and  the  best  proof  of  this  is  the  conflict  of 
judicial  opinion  on  the  question.  Under  these  circumstances  I 
think  we  ehonld  maintain  that  Judgement  which  has  for  the  last 
ten  years  fixed  the  law  on  the  subject.  There  is  no  knowing  if  we 
set  it  aside  now  on  grounds  that  have  been  urged  before  us,  that 
we  may  not  have  to  reconsider  the  point  again  if  other  Judges 
think  there  are  flaws  in  our  reasoning  and  prefer  the  ruling  of 
the  old  Fall  Bench.  Stare  decisis  is  ordinarily  a  good  principle, 
and  I  can  think  of  no  case  where  we  can  set  upon  it  with  more 
propriety  and  advantage  than  in  the  present  instance.  Perhaps 
it  should  not  also  be  forgotten  that  a  new  Code  of  Civil 
Procedure  is  under  the  consideration  of  the  Legislature. 

I  accordingly  adhere  to  the  view  I  expressed  in  Bama  Kani's 
case  and  leply  on  the  point  referred  in  the  aflBrmative. 

lUh  May  1906.  Rbid,   C.J. — I     concur   with     my   brother   Chatterji.     The 

Judgment  reported  as  Mansab  AUv.  Nihal  Ghand  (*),  is  of  Judges 
for  whose  Judgments  I  have  great  respect,  but  I  concur  in  my 
brother  Chatterji's  view  of  their  interpretation  of  the  Judgment 
of  their  Lordships  of  the  Privy  Council  in  Ghand  Knur  v.  Partab 
•  Singh  (^).     Their   Lordships    considered  Sections  102  and  103  of 

the  Code  together,  holding  that  the  dismissal  of  a  suit  in  terms 
of  Section  102  was  plain^  not  intended  to  operate  in  favour  of 
the  defendant  as  res  judicata,  but  that  it  imposed,  when  read 
along  with  Section  10.3,  a  certain  disability  upon  the  plaintiff 
whose  suit  was  dismissed,  precluding  him  from  bringing  a  fresh 
Buit  in  respect  of  the  same  cause  of  action,  and  I  concur  in  the 
reasons  recorded  by  my  brother  Chatterji  for  holding  that  their 
Lordships'  Judgment  does  not  support  the  contention  that  an 
order  of  dismissal  under  Section  102  is  not  a  decree.  Gilkinson 
V.  Subramania  Ayyar  (*),  merely  followed  ilfawsafe  All's  csise. 
A  plaintiff  has  to  open  his  case  and  protanto  the  burden  is  upon 
him.     If  he  fails  to   discharge  this  burden,  whether  from  absence 

(MSOP.B.,  1897,  P.B.  (•)  I.  L.  R.,  'XVI  Cal.,  98,  P.  G. 
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of  evidence  or  from  personal  absence,  his  suit  is  dismissed 
and  there  is  an  adjudication  that  he  has  failed  to 
establish  his  claim.  In  Badha  Nath  Sing's  case  Prinsep,  J., 
recorded  no  reasons  for  dissenting  on  this  point  from  the  rest  of  ^ 
the  Full  Bench,  who  adopted  the  reasons  recorded  by  Maclean,  C.J., 
in  the  referring  order.  My  brother  Chatterji  has,  moreover, 
recorded  weighty  reasons,  in  which  I  concur,  for  not  overruling 
Bama  Kant's  case,  even  if  it  be  held  that  the  balance  of  authority 
either  way  is  ev\.a  ur  slightly  against  that  ruling.  To  upset 
Full  Bench  decisions  on  slight  differences  of  opinion  is,  where 
no  general  injustice  or  hardship  is  established,  in  my  opinion,  a 
practice  to  be  discouraged.  Finality  and  certainty  are  desirable 
in  the  interests  of  the  public. 

For  these  reasons  my  answer  to  the  question  referred  is  in 
the  affirmative. 

RoBKRTSON,  J. — I  confess   to  having  felt   very   great    doubts  18th  May  1906. 
as  to   the   correct    answer  to  the  question    referred  to    the  Full 
Bench  ;    but  for  my  respect  for   the   principle  of    stare   decisis 
my  difficulties  might  have  been  somewhat  less. 

The  question  referred  is — 

Does  an  appeal  lie  against  an  order  of  a  Court  dismissing 
a  suit  for  default  under  Section  102,  Civil  Procedure  Code. 

Now  clearly  if  this  is  an  order,  no  appeal  lies.  The  question 
is,  can  it  be  held  to  be  a  decree  ? 

A  decree  is  the  "  formal  expression  of  an  adjudication  upon 
*'  any  right  claimed  or  defence  set  up,  in  a  Civil  Court,  where 
*'  such  adjudication,  as  far  as  regards  the  Court  expressing  it, 
"  decides  the  suit  or  appeal." 

Now  after  giving  the  matter  my  most  careful  consideration, 
I  am  unable  to  come  to  the  conclusion  that  a  dismissal  under 
Section  102  is  in  any  way  an  adjudication  upon  any  right  or 
defence.  With  all  deference  to  the  views  expressed  in  Badha 
Nath  Singh  v.  Ghandi  Ghar an  Singh  (i),  if  those  views  were 
intended  to  apply  generally  to  dismissals  under  Section  102,  I 
should  be  unable  to  concur  with  the  views  expressed  by  the 
learr.ed  Chief  Justice  in  his  referring  order  at  page  663.  It  has 
been  argued,  however,  and  1  think  with  much  force,  that  the 
views  therein  expressed  refer  to  the  particular  case  before  the 
Court  only  which  was  one  under  Section  556,  and  in  which  the 
order  passed  went  beyond  a  mere  dismissal  of  the  appeal  in 
default ;  tn^er  alia  in  that  it  decreed  interest  on  the  costs  against 
the  appellant. 


572  CIVIL  JUDGMENTS  No.  121.  [  Ekcord 

It  appears  to  me  that  so  far  from  a  dismissal  under   Section 

102  being  an  adjudication,  the  one  thing  which  is  absolutely 
forbidden  by  the  section  is  any  attempt  at  adjudication.  The 
entire  evidence  might  be  on  the  record,  the  case  for  the  plaintiff 
might  be  overwhelmingly  strong,  yet  if  the  plaintiff  is  not  present 
the  Court  is  absolutely  forbidden  to  express,  formally  or 
otherwise,  any  adjudication  upon  any  right  claimed,  even 
though  the  existence  of  such  right  may  have  been  proved  to  the 
hilt.  The  Court  can  and  must  do  one  thing  and  one  thing  only, 
it  must  dismiss  the  suit  without  adjudication.  Further,  the 
order  so  passed  does  not  as  far  as  the  Court  passing  it  is  concerned 
decide  the  suit,  and  here  1  must  difFer  from  my  learned  brother 
Chatterji.  For  Section  103  is  equally  peremptory  with  Section 
102.  Under  Section  102  if  the  plaintiff  is  absent,  it  does 
not  matter  why,  the  suit  must  be  dismissed  except  in  so  far 
as  the  defendant,  if  present  chooses  to  admit  the  claim,  in  which 
case  only  shall  a  decree  be  passed  against  him.  This  latter 
is  of  course  clearly  a  decree  and  therefore  appealable,  but  that 
is  in  no  way  material  to  the  point  in  issue.     Bub   under  Section 

103  we  have  a  procedure  laid  down  with   equal   peremptoriness. 

If  it  is  proved  that  the  plaintiff  was  prevented  by  any 
sufficient  cause  from  appearing  when  the  suit  was  called  on  for 
hearing,  the  Court  shall  set  aside  the  dismissal  (observe  the 
word  dismissal,  not  decree  is  used)  and  shall  appoint  a  day  for 
proceeding  with  the  suit.  In  face  of  the  provision  of  Section 
103  can  it  be  said  that  a  dismissal  under  Section  102  is  "  final  " 
within  the  meaning  of  Explanation  IV  to  Section  13,  Civil 
Procedure  Code  ? 

Now  an  order  under  Section  103  refusing  to  restore  a  case 
to  the  list  is  not  a  decree,  but  an  order,  and  is  appealable  under 
Section  588  (8).  Now  in  what  sense  is  an  order  of  dismissal 
passed  under  Section  102  any  more  an  adjudication  of  a  right, 
than  an  order  p,4S8ed  under  Section  103  ?  It  is,  if  anything, 
rather  less  so,  for  it  is  ex  parte,  whereas  under  Section  103  the 
plaintiff  at  least  may  be  present.  But  clearly  a  refusal  to 
restore  a  case  dismissed  under  Section  103  is  not  a  decree. 

But  further,  if  a  dismissal  under  Section  102  is  a  decree, 
why  should  it  not  act  as  res  judicata,  and  why  is  it  nesessary  to 
say  in  Section  103,  when  a  suit  has  baen  wholly  or  partially 
dismissed  under  Section  102,  the  plainoiff  shall  ba  pi-eoluied 
from  bringing  iifresQ  suit  in  respect  of  the  sima  cause  of  action  ? 
If  the  dismissal  uader  Sjotioa  102  is  a  decree,  surely  these  words 

Qa/>finn   lOf?  Qro  anmlnsncyfl. 
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In  regard  to  this  question  of  res  judicata  their  Lordships    of 
the  Privy  Council  made  some  observations  in  Ohand  Kaur  v.  Oopal 
Singh  (^).     They  say  :    "  The  provisions  of  Sections  102   and  103 
♦'  of  Act  X  of    1877   remain   therefore   to  be  considered.     The 
"  dismissal  of  a  suit  under  Section  102  was  plainly  not  intended 
"  to  operate  in   favour  of  the   defendants    as   res  jtidicata.     It 
"  imposes,  however,  when  read  along  with   Section  103,  a  certain 
"  disability  upon  the  plaintiff,  whose   suit  has   been    dismissed. 
"  fie  is  thereby  precluded  from   bringing  a  fresh  suit  in  respeot 
"  of  the  same  cause  of  action."     The  only   meaning   I  can  place 
upon  these  words  is  that  a  dismissal  under  Section   102  taken  by 
itself  is  clearly  not  intended  to   rperate   by  way  of  res  judicata, 
but  that  when  we  take  1C3  along  with  it,   we  find  that  though 
clearly  not  intended  to  opejate  as    res  judicata,  it  does   impose  a 
certain  restriction  upon  the   plaintiff,  whose   suit  has  been    so 
dismissed  in  regard  to  the  same   cause    of   action.     That  is   to 
say  that,  but  for   Section    108   it   would  impose    no  restriction 
at  all,  ergo  it  is  argued  their  Lordships  cannot  regard  a  dismissal 
under  Section    102    as  a  decree.     "Without  going  so   far  as  to 
say  that  their  Lordships  intended  to  lay  down  that   an   order  of 
dismissal  under  Section  102   is   not  a    decree,   I  think  there   is 
much  force  in  the  arguments  put  fciwaid  by  the  learned  counsel 
for  the  respondent  in  support  of  that  contention   and  that  the 
deductions  drawn  is  not  an  unfair  one. 

Section  103,  it  is  argued  on  the  one  hand  by  providing  an 
easy  and  inexpensive  remedy  for  a  wrong  dismissal  under  Section 
102,  obviates  the  necessity  of  an  appeal,  and  all  possibility  of 
injustice  is  precluded  by  allowing  an  appeal  from  a  refusal  to 
restore  a  case  to  the  list  under  Section  1 03 .  On  the  other  side 
it  is  argued  that  Section  103  merely  provides  an  additional 
summary  remedy,  leaving  the  ordinary  remedy  unaffected. 

I  do  not  propose  to  go  through  all  the  conflicting  authorities 
quoted  by  my  brother  Chatterji,  but  would  like  to  say  that  I 
regard  a  dismissal  under  Section  102  and  a  dismissal  under 
Section  556  as  standing  on  a  different  footing. 

The  wording  of  the  corresponding  sections  is  different.  In 
Section  102  and  Section  ll)3  the  terms  are  equally  peremptory. 
If  the  plaintiff  is  absent,  his  snit  shall  be  dismissed  -Section  102; 
if  he  applies  under  Section  103  and  shows  sufficient  cause  for 
his  absence,  the  Court  shall  set  aside  the  order  of  dismissal. 
Under  Section  556  if  the  appellant  does  not  attend,  his  appeal 
shall    be  dismissed   in   default.     But  under    Section   558   if   he 
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proves  that  he  was  prevented  from  attending  by  any  sufficient 
cause,  the  Court  may  re-admit  the  appeal.  In  Section  103  we 
have  tbe  word  "  shall,"  b-afc  in  S3ction  55  8  discretion  is  given  and 
the  word  is  "  may  ". 

Farther,  there  is  this  great  distinction    that  in  the  one  case 

there   is  a  C5Taplat3    record   and   an    adjudication  and    without 

question  a  decree.     In    the  other   there   is   only   a   dismissal  in 

defaali    and  there  is    no  appeal    under  Section  588  from  an  order 

under  Section  568,  as  there  is  from   an  order  under  Section  103. 

The    two   things     stand    upon     a   different   footing.     When    an 

appeal  is  dismissed   in    default,   the   decree   of  the   first   Court 

subsists  and  becomes  the  decree  of  the  second  Coutt,  thus  entiiely 

differentiating  this  case   from   a    dismissal     under  Section    102 

where  there  is  no  subsisting  decree  at  all. 

It  is  argued  by  the  learned  counsel  for  the  respondent  that 
the  matter  is  one  which  has  already  been  decided  by  a  Fall 
Bench  of  the  Court  and  that  the  principle  of  stare  decisis  should 
be  applied. 

The  previous  .Judgment  of  this  Court  in  Pandit  Rama  Kant 
V.  Pandit  Bagdeo  (^),  does  not,  however,  go  very  fully  into  a  dis- 
cussion of  the  point  involved.  Indeed,  the  Judgment  of  the 
Full  Bench  on  this  point  occupies  only  12  lines  and  diffeis  from 
the  view  already  expressed  by  two  of  the  Judges  forming  the 
Full  Bench  in  their  referring  order.  In  view,  therefore,  of  the 
opinions  express vl  by  ray  brothers  Rattigan  and  Johnstone,  I 
feel  that  I  am  not  justified  in  accepting  that  ruling  as  final  and 
in  declining  to  consider  the  case  de  novo. 

My  brother  Ohatterji  having  fully  dealt  with  the  authorities 
I   nefid    not  go   over  th?m    ag^ia.     I   will    merely    remark    that 
for   reasons  given    above,  I    hold  authorities    that  a  dismissal   in 
default    under  Section   556  is  a  decree  are   not  entirely  in  point. 
That  this  was    also   the   view    of    the    Calcutta   Court,    receives 
some  sapport  from  tha    fact  that  in    rep:)rting  the  decision  of  the 
Calcutta  Full    Bench  in   Badha   Nath  Singh    v.     Ghandi    Char  an 
Singh     (^)    the  Judgments  in   Jagan    Sath  Singh  v.  Budhan  (3) 
Q,ndAnwir    All  v.    Jafir  Ali   (*)  are   mentioned    as    being   over- 
ruled, whereas  the  ruling  in  Amrita  Lai  Muherji  v.  B  nn  Chandra 
Boy  (')  m  which  ib  is  held    that  an  order  dismissing  a  suit  under 
Section    102  is  not  a   decr33,  was   not  so  mentioned  as   overrnlt-d 
a1th)agh  brought  to  the  notice  of   the  Full   Bench.     As  regards 


(')  60  P  R.  1897  P.  B.  (»)  I.  L.  B.,  XIIII  Cal.,  115. 
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Section    102   we   have   the  Full   Bench    ruling  of    this  Court. 
Pandit  Rama   Kant    v.   Pandit   Eajdeo   (•),   and    the' ruling  in 
AhluTih  and   another  v.    Bhagirathi   (2)    by    the    Allahbad   High 
Court   to  the  effect   that  an  order  of  dismissal  under  Section  102 
is   a   decree.     On   the   other     side   we   have   the    Judgmsut   in 
Amrita  La)  Mukcrjec  v.  Bam    Chandar   Roy  (^)   and  a   series  of 
Rulings  of  the  Madras    Court  following    Gilkinson  and  another  v. 
Subromania    Ayyar  (^).     This    was   folloAved  in    Somayya  v.  Su- 
hama  (^)  and    in  Maharaja   of  Vizianagram  v.    Lingam   Krishna 
Bhupati    and  others   (').     A    similar    vicAv  was  taken  in  Mansah 
All  V.  Nihal    Chand  {J  ),  by   the  Allahbad  High  Court,  though  in 
that  case   the  dismissal   luid  been    under  the  Letters  Patent  and 
not    under  Section    102.     The  proper    interpretation     of    their 
Lordships   of  the   Privy   Council's    judgment  in    Chand  Kaur  v 
Fartah  >ingh  {^),  is  discussed. 

The'  learned  Judges  of  the  Allahbad  Court  say  ;     "  Indeed  it 
"  would  necessarily   follow  from  the  two  decisions  of  their  Lord- 
"  ships   of  the   Privy  Council   to    which    we   have  referred    that 
"  an  order   dismissing  a   suit  or   appeal  for   default  could  not  be 
"treated   as  a  formal   expression  of   an   adjudication    upon    any 
*'  right   or  defence   set   up. "     The    second   ruling   of  the  Privy 
Council  referred  to  was  stated  to  be  to  the  same  effect  as  that  in 
Chand  Kuar  v.  Partab  Singh.     With  the  reasoning  of  the  Judges 
of   the    Allahabad  Court   in    Mansab  Alis   case  I  concur.     This 
Judgment  has  already   run  to   considerably   greater  length  than 
I  intended.     I  will   not  recapitulate,   but  I   hold  that   an  appeal 
does  not  lie  from  an   order  under  section   102,  Civil    Procedure 
Code,    dismissing  a  suit  in   default,  because,  inter  alia,  such  an 
order,   though  it   may   be   an   adjudication    upon   the   question 
whether  the  plaintiff  was  or  was  not  present,  the  only  point  upon 
which  the    Court  was    allowed  by    law  to  adjudicate,  it  is  not  on 
expression    upon    any  right    claimed   or   defence   set  up.     Such 
adjudication  being    expressly  forbidden   by   law   in    the    section  ^ 

itself- 

* 
For    the    reasons   given    above,   1   hold   that  the   question 

referred  should  be  answered  in  tte  negative. 

Johnstone,  J. — 1  have  little  to  add  to  the  views  I  expressed  .,„    .  __      .^.^ 

o      •      lA^  /-.•    1  ""*  ^^O'V  1906. 
in  the  referring  order.     The  question  relates  to  Section  102,  Civil 
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Procedure  Code,  and  not  to  Section  556  ;  and  though  I  am  Ptill 
disposed  on  the  whole  to  treat  the  sections  as  heing  on  the  same 
footing,  it  is  not  necessary  for  me  to  insist  upon  this.  I  approve, 
if  I  may  venture  to  say  so,  of  the  manner  in  which  my  brother 
Rattigan  has  elucidated  certain  points  in  his  referring  order,  and 
I  have  been  much  confirmed  in  my  views  by  the  learned  Judg- 
ment of  my  brother  Robertson. 

I  have  a  great  respect  for  the  principle  stare  decisis  ;  but 
in  my  opinion  the  present  case  is  of  too  important  a  nature 
to  warrant  our  letting  a  decision  stand  which,  in  my  humble 
opinion,  is  unsound.  I  am  anable  to  concur  in  the  suggestion 
that  no  harm  is  done  by  allowing  an  appeal  where,  by  law 
properly  interpreted,  no  appeal  lies.  In  my  opinion  the  law  as 
contained  in  Section  103  and  "Section  588,  Civil  Procedure 
Code,  provides  ample  safeguards  that  no  injustice  will  be 
done,  and  to  allow  an  unnecessary  appeal  as  well  against 
orders  under  Section  102,  Civil  Procedure  Code,  in  a  litiguons 
Province  like  the  Punjab  is  in  itself  an  injury  to  the  public. 

Great  as  is  my   respect   for   the   opinions    of   my    brother 

Chatterji,  especially  ia  counection  with    questions    of  procedure, 

I    find    myself  unable  to    agree   with    him  in    his  discussion    of 

the  definition  of  "  decree"  in  Section  2,   Civil    Procedure   Code. 

No  doubt    "  adjudication  "  has  the   meaning  or  meanings   which 

he    attributes  to  it  ;  but  the     words     in    the     definition    are 

"  adjudication   upon  any  right     claimed  or   defence  set  up."    A 

plaintiff  claims  Rs.  ^00  on  a  book  debt  against  a  defendant,     but 

defaults  under  Section  102,  Civil  Procedure  Code,  and  the  suit  is 

dismissed.     I    am     unable   to     see     how     there     is    here  any 

adjudication    upon  the  right   claimed,  that   is,   how   it  can   be 

said  that   the   Court   has   decided   whether   plaintiff  is  entitled 

to  Rs.  500.     The  Court  merely  rules^  as  it  has  to  rule  under  the 

section,  that   it   refuses  to  adjudicate,  that  is,  it  declines  to  help 

plaintiff  or  to  eay  whether   he  is  entitled  to  the  money  or  not. 

Nor  am  I  at  all  in  accord  with  my  brother  Chatterji  in 
his  minimising  of  the  injportance  of  the  ruling  of  the  Privy 
Council  in  Mtissammat  Ohand  Kaur  v.  T'artab  Singh.  To  my 
mind  the  decision  that  an  order  under  Section  102,  Civil 
Procedure  Code,  does  not  operate  as  res  judicata,  coupled  with 
the  first  sentence  of  Section  10i<,  Civil  Procedure  Code,  is 
nearly  conclusive  on  the  question  whether  an  order  of  dismissal 
under  Section  102  is  a  decree  or  not.  I  am  unable  to  see 
the  force  of  the  illustrations  relied  upon  by  my  learned  brother 
of  cases  where   even  a  decree  may  not  act  ae  res  judicata. 
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My  idea  has  always  been  that  a  pnrty  can  only  appeal 
■when  he  is  able  to  assert  that  the  order  appealed  apainst  is 
wrong.  How  can  a  plaintiff  whose  pnit  has  been  dismissed 
under  Section  102,  he  being  absent,  be  heard  to  say  that  the 
order  was  wrong  and  should  not  have  been  passed  ?  If  he 
was  absent,  the  law  gave  the  Court  no  option — it  was-  bound 
to  dismiss  the  suit.  That  Court  can,  of  coarse,  reconsider  the 
order,  if  it  is  moved  thereto  under  Section  103  ;  but  the  order 
under  Section  102  is,  on  the  facta  before  the  Court  on  the  day 
of  hearing,  absolutely  sound. 

I  would,  in  short,  answer  the  question  referred  by  saying 
that  an  order  of  dismissal  under  Section  102,  Civil  Procedure 
Code,  is  not  a  decree  and  is  not  appealable. 

Rattigan,  J. — I  agree  with  ray  brothers  ftobertsnn  and  2iid  June  1906. 
Johnstone  that  the  question  referred  to  the  Full  Bench  must  be 
answered  in  the  negative,  and  I  also  agree  with  the  reasoning, 
by  which  my  brothers  arrive  at  that  conolusion.  As,  however, 
we  are  differing  not  only  from  the  ruling  of  a  previous  Full 
Bench  upon  this  same  question,  but  also  from  the  opinions 
expressed  upon  this  reference  by  ihe  learned  Chief  Judge  and 
my  brother  Chatterji  I  think  it  only  meet  and  proper  that  even 
at  the  risk  of  repetition  I  also  should  ^Late  the  grounds  upon 
which  I  base  my  opinion. 

The  question  is  whether  an  appeal  lies  from  an  order  dismiss- 
ing a  suit  in  default  under  Section  102,  Civil  Procedure  Code. 
Now,  it  is  an  undoubted  propOMition  of  law  (for  which  there  is, 
the  very  highest  authority — see  MumahsM  Haidoos  case  ( i-) 
that  a  right  of  appeal  in  a  matter  which  comes  under  the 
consideration  of  a  Judge  cannot  be  assumed ;  such  right  must 
be  given  by  statute  or  by  some  authority  equivalent  to  a  statute. 
We  must  therefore  see  whether  the  Code  of  Civil  Procedure, 
which  is  the  only  relevant  authority  in  the  present  case,  gives  a 
right  of  appeal  from  such  an  order,  and  for  this  purpose  we  have 
to  refer  to  the  two  sections  of  the  Code  which  make  provisions  for 
appeals.  These  sections  are  Section  588,  under  which  certain 
specified  "  orders "  as  defined  in  Section  2,  are  expressly  made 
appealable,  and  Section  640,  which  in  general  terms  provides 
that  "  unless  when  otherwise  expressly  provided  by  this  Code 
or  by  any  other  law  for  the  time  being  in  force,  an  appeal  shall 
lie  from  the  decrees  or  any  part  of  the  decrees,  of  the 
Courts  exercising  original  jurisdiction  to  the  Courts  authorized 
to  hear  appeals    from  the  decisions  of  those  Courts".     The  section 
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also  provides   that  "  an    appeal   may  He   under  this    section    from 
an   original  decree   passed  ax  parte".     Orders    under   Section    102 
(if    they  be  orders  as   deBned   in   Section   2)   are   not  referred  to 
in  Section  588,  and,   therefore,  in  order  to    see    whether    an    appeal 
lies  from    an  order  dismissing   a  suit  in  default    under  the    formgj. 
section,  we  have  to  consider  whether    such  at.  order   is     a  "decree  " 
as  defined   in   Section   2.     Is   it,   in     other     word?,   "  the    formal 
expression  of   an  adjudication  upon  any   right   claimed   or   defence 
set  up  in  a  Civil  Court,"  which  said  adjudication,  so  far   as   regards 
the  Court  expressing  it,  decides   the     snit   or     appeal."     In    my 
opinion,  it  is   not  and  cannot  be  regarded  as    such    an  adjudication. 
A   suit  may  be  dismissed  under   Section  102  at  any   stage   of   the 
proceedings,   it  may  be  dismissed   even  before  issues    are   framed, 
and  it   may    be   dismissed    at   the   very    last   hearing     when     the 
record   is  practically  complete   and   the  case   is  ripe   for   decision. 
But  at  whatever   stage    the    dismissal    takes    place,    the     Court 
cannot  adjudicate    upon  either  the   right  claimed   or  the   defence 
set  up.     It  must   dismiss  the  suit,  no   matter  what    the    merits    of 
plaintiffs'  claim  may   be.     In  Zainab  Begam  v.  Munawar  Hussain 
{^),  the   Court   (Brodhurst  and  Tyrrell,  JJ.)   observed:  "  On  the 
'  day  fixed  for  hearing,  and  on  adjourned    dates,  the  appellant  did 
"  not   attend  in   person  or   by  pleader.     The  subordinate  Judge 
"  then  had  but  one  legal  course  open  to  him  to  dismiss  the  appeal 
"in  default    (Section  556).     It  was  illegal  to   try  the  appeals  on 
"the  merits.     The   Judgment   given   in    this* way   is    a   nullity 
"and  must  be  cancelled."     I  venture,  with   all  respect,  to    think 
that   this   decision  is   correct   and  that  its  correctness   is   unim- 
peachable.    If,    therefore,   a   Court  is   bound,   when   a  plaintiff 
fails    to   appear  on  the  date   of  hearing,   to  dismiss   the  snit  and 
cannot  give  any    decision  upon  the   merits,   how   can  it   be    said 
in  reason,  that  the  order  dismissing  the   suit  is  per  se  an  adjudica- 
tion upon  the  right   claimed,  in  the   sense  that  it  decides  that  the 
plaintiff    is   disentitled   to   the    relief  claimed?     Accepting    the 
definition  of  "  adjudication "   given  by   Webster   and  quoted  by 
my    brother   Chatterji,  viz.,  "  a   deliberate  determination   by  the 
judicial   power  "  and   assuming  that  "  it  connotes  the  exercise  of 
the  judicial    mind  in    coming  to  a    decision,"  what  right  claimed 
or    defence   set  up   is  thus    deliberately   determined  after    the 
exercise  of   its    judicial  mind,    when    the    Court   without    any 
reference   whatever  to    the  rights  claimed  or  the  defence  set   up, 
is  compelled  to  dismiss  the   suit.     Simply   and   solely    because 
plaintiff  is  not  present?     In  such  case   the  Court,   if  it  can  be 
said  to  deliberately   determine   anything  at  all  or  to  in  any  way 
exercise  its   judicial   mind,   deliberately   determines  merely  that 
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plaintiff  is  absent.  Bat  how  can  it  be  said  that  an  adjudication 
as  to  the  presence  or  absence  of  plaintiff  is  an  adjadicatiou  upon 
the  right  claimed  by  plaintiff  or  upon  the  defence  set  up  by  the 
defendant  ?  Moreover,  if  by  dismissing  the  suit  in  default,  the 
Court  is  to  be  regarded  as  adjudicating  upon  the  right  claimed 
by  plaintiff  and  must  be  assumed  to  decide  that  plaintiff  is 
disentitled  to  the  relief  sought,  the  adjudication  must  necessarily 
be  considei-ed  as  going  to  the  whole  of  plaintiff's  case 
and  as  being  a  complete  adjudication  both  as  regards  the  claim 
preferred  and  the  defence  set  up.  If,  for  example,  there  are  ten 
issues  in  the  case  it  must,  I  presume,  be  taken  that  all  ten  issues 
are  decided  against  plaintiff,  or  is  an  Appellate  Court,  when  the 
case  comes,  before  it  entitled  to  pick  and  choose  and  to  say  that 
such  and  such  an  issue  must  alone  be  regarded  as  having  been 
adjudicated  upon  ?  Could  the  Legislature  have  possibly  intended 
to  compel  a  Court  against  its  own  clear  convictions  to  decide 
an  issue  aginst  plaintiff  on  the  merits  simply  because  he  appears 
to  be  absent  on  a  particular  date  ?  For  example,  the  defendant 
pleads  that  the  suit  is  barred  by  time,  or  that  the  Court  has  no 
jurisdiction  to  entertain  the  suit.  At  the  second  hearing  issues 
having  been  fixed  at  the  first  hearing,  the  plaintiff  is  absent  and 
the  suit  is  dismissed  in  default.  The  Court  is  itself  satisfied  that 
defendants'  pleas  are  perfectly  untenable,  but  is  it  to  be  taken  to 
have  decided  those  pleas  in  favour  of  defendant  ?  If  not,  to 
what  extent  is  the  order  of  dismissal  of  an  adjudication  upon  the 
right  claimed  or  the  defence  set  up  ?  In  Bhagwan  Singh  v. 
Pan  (^),  Plowden,  J.,  in  a  decision  which  I  understand  to  meet 
with  the  approval  of  my  brother  Chatterji,  observed  as  follows  : — 
"  As  I  understand  the  Code,  a  plaintiff  who  appeals  against  a 
'*  decree  made  under  S'^ction  102  can  only  appeal  as  in  the  case  of 
*'  a  decree  made  in  the  presence  of  both  parties,  on  the  ground 
"  that  the  lower  Court  has  erroneously  decided  some  question 
"  of  law  or  fact,  or  that  its  procedure  has  been  irregular  and  not 

"  in  accordance  with  law Purther,  it  seems  to  me  clear  that 

"  the  plaintiff  had  no  right  to  impeach  the  decree  merely  on  the 
"  ground  that  he  had  a  good  excuse  for  not  being  present  on  the 
"  date  fixed  in  the  lower  Court.  The  proper,  and  it  seems  to  me 
"  the  only,  way  in  which  a  decree  can  be  impugne<l  on  this  ground 
"  is  by  a  proceeding  ui.der  Section  103.  A  proceeding  under  that 
"  section  imputes  no  error  to  the  Court  in  making  the  decree,  it 
"  alltges  new  matter  as  ground  why  it  should  be  set  aside.  On 
"  any  other  view  the  }>rovi8ions  of  the  law  of  limitation  might 
"  be  overnddeo.  A  persoQ  not  applying  under  Section  103 
within  30  days  is  absolutely  barred  from  applying  under  that 
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"section,  the  period  not   beiog  extendible.     But  if  he  may  appeal 
"  against  the  decree  on  the  same  ground,  on  whioh  he  may  apply 
"nnder  Section  1C3,  the  period  is  virtually  extendible,  when  the 
"  period  for  appeal  is  longer   than  30  days,  or  when  he  can  show 
'*  cause  for  not  appealing   within  30   days,    if  that  is  the   period 
"  fixed  for  appeal.     It  seems  to  me  that  it  is  precisely  because  an 
"explanation,  however  satisfactory,  of   the  absence  of    a  party  is 
"  irrelevant  and  is  inadmissible  as  a  ground  of  appeal  that  Section 
*'  108  and  Section  108  have  been  enacted  for  plaintiffs  and  defend- 
*' ants,  respectively,  and  that  an  appeal  is  granted  under  Section 
*'  588  from  orders    adverse  to  applicants    under  these    sections." 
It  is  impossible    not  to    feel    the  force    of  these  remarks.     If  an 
appeal  lies  from   an  order  dismissing   a  suit  in  default,  the  scope 
of  that  appeal  must   be  restricted  to   matters   other  than   those 
for   which    Section  103    makes  provision.     In   other   words,    the 
plaintiff  can  appeal  merely  upon    the  merits  of  bis   claim   and    of 
the  defence  set  up,  or  upon  the  ground  that  the  procedure  of   the 
Court  was   not  in   accordance  with   law.     Indeed,   unless    I  mis- 
understand my  brother  Ohatterji,  the  plaintiff  must  appeal,    if  he 
appeals  at  all,  upon  the  whole  case,  for  the  order  of  dismissal   is 
an  adjudication  that  he  is  not  entitled  to  relief  at  all.     But  if  this 
is  so,  upon  what  materials  is  the    Appellate  Court    (which   upon 
the  assumption  that  an  appeal  lies  to  it,  entertains  the  whole  case) 
to  come  to  a   decision  in  those  cases  where    the  order   of  dismissal 
has  been  passed   at  a   very    early  stage,    eg.,  before  any  evidence 
is   given    in    the   case  ?     And    how    is  the    plaintiff-appellant    to 
comply  with    the  requirements   of  Section  541,    Civil  Procedure 
Code  ?     What   are  the   objections  to  the  decree  appealed  against 
which    he  is    to  set  forth  concisely  and   under  distinct    heads   in 
his   memorandum  of  appeal  ?     He  could  only  urge,  as  far  as  I  can 
see,  that    the   decree    was  wrong,    he   could   not    possibly   enter 
into  details,    for  the  obvious  reason   that   neither  the  Judgment 
nor   the    decree  of   the  lower  Court  give   any   such.     Then,   in 
the  majority  of  cases  would  the   appeal  be  of  the  slightest  use  to 
him  ?     Assume   that  the    order  of    dismissal  is  a  decree  and  that 
it  decides  that   the  plaintiff  is  not  entitled  to  the   relief   claimed 
because    he  is    not    present  to  prosecnte    his  case.     In  every  case 
when    the   plaintiff    was   actually    absent,  the    decree   would    be 
absolutely    correct    and    unimpeachable,    and  the  Appellate  Court 
would    be   bound,  I  presume,  to  uphold  it.     It  could  not  consider 
the   question    whether   plaintiff's  explanation    of  his  absence  was, 
reasonable  or   satisfactory,  for,  as  pointed  out  by  Sir  M.  Plowden 
that    would  be  a    wholly  irrelevant  question  in  an  appeal  from  an 
order    under  Section  102.    The  only  question  for  the  Appellate 
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Court  would  be,  whether  or  not  plaintiff  was  actually  in  default. 
If  he  was,  the  Appellate  Court  would  be  as  much  bound  to 
dismiss  the  plaintiff's  appeal  as  the  first  Court  was  bound  to 
dismiss  the  snit.  The  only  case  then  in  which  an  appeal  would 
be  of  the  slightest  use  to  a  plaintiff  would  be  when  he  was 
actually  present,  though  the  Court  had  fpund  him  to  be  absent 
and  such  cases  must,  I  conceive,  be  of  very  rare  occurrence.  For 
them  an  application  for  review  or  an  application  to  the  High 
Court  for  revision  would  seem  to  be  sufficient  remedy.  But 
however  this  may  be,  the  difficulties  of  holding  that  an  order 
dismissing  a  suit  in  default  is  a  decree  as  defined  in  the  Code, 
when  it  is  obvious  that  the  Court  at  the  time  of  passing  such 
order  does  not,  and  cannot,'adjudicate,  except  under  what  I  would, 
with  every  respect,  call  a  very  strained  construction  of  the  term, 
upon  the  rights  claimed,  or  the  defences  set  up,  are  so  insuper- j 
able  that  for  this  reason  alone  I  would  hold  that  such  orders 
cannot  be  regarded  as  decrees.  But  in  addition  to  this,  we  have 
the  decision  of  their  Lordships  of  the  Privy  Council  to  the  effect 
that  an  order  under  Section  102  cannot  operate  as  res-judicata 
(Chand  Kaur  V.  Partab  Singh  (^y).  This  case  has  been  elabo- 
rately discussed  by  my  brothers  Chatterji  and  Robertson,  and  it 
is  unnecessary  for  me  to  say  more  than  that  the  construction  put 
upon  it  by  my  brother  Robertson  is  the  one  which  commends 
itself  to  me.  This  is  also  the  construction  which  was  adopted  in 
Mansab  Ali  v.  Nihal  Chand{}),  smd  Gilkznson  v.  Subramania 
Ayyar{^).  It  seems  to  me  upon  principle,  and  quite  apart  from 
authority,  that  if  an  order  dismissing  a  snit  in  default  is  a 
decree,  if  it  adjudicates  upon  the  right  claimed  by  the  plaintiff, 
such  adjudication  being,  so  far  as  the  Court  expressing  it  is 
concerned,  a  final  decision  of  the  suit,  that  order  must  ipso  facto 
operate  as  res  judicata.  If  it  does,  then  for  what  purpose  were 
the  opening  words  of  Section  103  inserted  in  that  section  ? 
Upon  this   assumption,  they   would  be  absolutely   surplusages. 

Having  thus  endeavoured  to  explain,  as  briefly  as  possible^ 
the  general  ground  upon  which  I  hold  that  an  order  dismissing 
a  suit  under  Section  102  is  not  a  decree,  I  proceed  to  consider 
the  chief  objections  urged  by  my  brother  Chatterji  against  that 
view.  In  the  first  place  it  is  said  that  the  balance  of  judicial 
authority  is  really  in  support  of  the  contrary  view.  I  confess  that 
I  do  not  think  60.  On  the  contrary,  1  still  think,  as  I  thought 
when  referring  the  question  to  the  Full  Bench,  that  the  preponder- 
ance of  authority  supports   the  view  which  I  myself  venture  to 
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entertain.     Before  referring  to  these    authorities,  I  must  repeat 
that  I  consider  that  '*  there  is  (in  the  words   of    the    Full  Bench 
Judgment  reported  as  Pandit  Bama  Kant  v.    Pandit    Ragdeo)  an 
essential  distinction  between  an  order  dismissing  an    appeal  for 
default  and  one  disposing  of  an  original  snit    in  accordance  with 
the  provisions  of  Section  102,  Civil  Procedure   Code."     Whether 
an  order  under  Section  556  is  a  decree  or  not,  is  not  a  question 
before  us,  and  upon  it  I  would  propose  to  reserve  my  opinion  until 
the  question  comes  up  for  determination.  But  while  1  do  not  think 
that  an  order    under  Section    102  can  by   any   possibility   fall 
under  the  definition  of  a  decree,  I  am  not,  as   at  present  advised, 
prepared  to    say   that   an   order   under  Section    656,    which  by 
dismissing  an  appeal  in   default  confirms  the   decree,  appealed 
against,  is  not  in  itself  a   decree.     But  if  orders  under   Section 
556  are  not  decrees,  d  fortiori  orders  under  Section    102  are  not, 
and  consequently  while  these  decisions   which  lay  it  down  that 
appeals  do  not  lie  from  orders  under  Section  556  can  legitimately 
btj  regarded   as  suppcrticg  the  view   which"  I  take    regarding 
orders  under  Section  102  ;  it  does  not  at  all  follow  that  decisions 
which  lay  it  down  that  orders  under  Section  556  are  appealable 
as  decrees  can  be  claimed  as  supporting  the  opposite  view.    With 
these  remarks  I  proceed  to  detail  the  authorities. 

The  rulings  which  decide  that  orders  dismissing  a  suit  or 
appeal  in  default  are  decrees  are  the  following  :— 

Punjab  cases — 

,  Pandit  Rama  Kant  v.  Pandit  Eagdeo  (*). 

Bhagwan  Singh  v.  Pari  (*),  Sahib  Ditta  v-  Boda  (*) — 
following  Pandit  Hama  Kant's  case. 

Allahabad  case — 

Ablakh  v.  Bhagirathi  (*).  (It  was  doubted  whether  the 
order  was  really  one  under  Section  102). 

Calcutta  cases — 

Badha  Nuth  Singh  v.  Chandi  Charan  Singh  (^),  Oosto 
Behary  Sardar  v.  Bari  Mohan  (^) — following  the  Full 
Bench  decision. 

Bombay  case  — « 

Bam  Chandra  Pandurang  v.  Madhar  Purushottam  H). 


(I)  60  P.  B.,  1897,  F.B.         ()  I.  L.  B.,  IX  All.,  427. 

(«)  32  P.  R.,  1889.  i^yi.L.  R.,  30  All.,  660,  F.  B. 

(M  83  P.  JR.,  1902.  («>  8  Cal.,  W.  N.,  313. 
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As  regards  the   above  cases   I   would  observe   (^)    that  in 
Bhagwan  Singh's  case,  a  single  Judge  ruling,   the  learned   Judge 
remarked  that  "  according  to  rulings  of  some  of  the  Hight  Courts 
an  appeal  lay  from  the   ex  parte   decree   and   no   objection  ',has'^ 
been  taken  to  the  decree  made  thereon  by  the  defendant."  ...j 

The  question  whether  the  orders  under  Section  102  was  a 
decree,  was  thus  not  argued  before  the  learned  Judge,  and  it  was 
assumed  that  it  was  a  decree  ;  (2)  Sahibditta's  case  merely 
followed  the  Full  Bench  ruling  in  Rama  Kanfs  case  ;  (*)  in 
Rama  Jcant's  case  the  ultimate  decision  of  the  Full  Bench  is 
opposed  to  the  previous  views  of  two  of  the  then  learned  Judges 
who  constituted  the  Full  Bench  ;  (*)  in  AhlaliVs  case  a  doubt  is 
expressed  whether  the  order  then  under  appeal  was  passed  under 
Section  102,  if  it  was  not,  the  opinions  expressed  by  the  learned 
Judges  would  necessarily  be  merely  obiter  dicta ;  (^)  Radha 
NatJi  Singh's  case,  I  agree  with  my  brother  .Robertson  in 
the  opinion  that  strictly  speaking  .the  Full  Bench  gave  its 
decision  merely  upon  the  particular  decree  then  before  the 
learned  Judges,  and  there  is  nothing  in  any  of  the  Judgments 
to  warrant  the  assertion  made  in  the  head-note  to  the  effect  that 
Jagarnath  Si7tgh's  case  (^),  and  Anwar  Ali's  case  (2),  over-ruled  ; 
(•)  Qosto  Behary's  case  purports  to  follow  the  Full  Bench  ruling 
in  Radha  Nath  Singh  ;  and  (')  in  Ravi  Chandra  Pandurang*s  case 
Birdwood,  J.  expressed  an  opinion  (which, was  admittedly  obiter) 
to  the  effect  that  an  order  under  Section  556  was  a  decree. 

The  cases  per  contra  are  as  follows^: — 

Punjab — 

Mussammat  Amna  Y.  AsTcari  Begam    (^),   Muhammad  Alt 
V.  Eyat  (*). 

Allahabad— 

Mansab  All  v.  Nihal  Ohand  ('). 

Madras — 

Qilkinson  v.  Subramania  Ayyar  (6),  Somayya  v.  Sulbamma 
C).  Maharaja  Vizianagram  v.  Lingam  Krishna  (*). 

Calcutta — 

Jagarnath   Singh  v.   Budhan   (^),  Anwar  Ali  y.  Jaffer  Ali 
(*°),  and   Amrita   Lai   Mukerjee   v.     Bam  i  Chandra 
RoyV^y __^ 

(^)  I.  L.  R.,  XXIII  Cal,  115.  («)  I.  L.  R.,  XXII  Mad.,  221. 

(«)  I.  L.  R.,  XXIII  Cal.,  827.  (')  /.  L.  R.,  XXVI  Mad.,  599. 

(s)    9  P.  R.,  1883,  {*)  12  Mad.,  L.  J.  473. 

(*)  79  P.  «.,  1890.  (•)  /.  L.  R.,  XXIII  Cal.,  115. 

(=)  I.  L.  R.,  XV  All.,  359.  (>«>)  /.  L.  B.,  XXILl  Cal,,  837. 
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Taking  then  the  cases  as  a  -whole,  I  think  I  am  justified 
in  adhering  to  my  opinion  that  the  weight  of  authority  is 
really  against  the  view  adopted  in  Pandit  Bama  Kanfs  case. 

The  next  point  made  by  my  brother  Chatterji  is  in 
connection  with  the  Judgment  of  their  Lordships  of  the  Privy 
Council  in  Mussammat  Chand  Kauris  case.  It  is  urged  that 
their  Lordships  do  not  in  express  terms  state  that  an 
order  under  Section  102  is  not  a  decree,  and  in  the  second 
place  that  when  they  decided  that  an  order  under  Section  102 
did  not  operate  as  res  judicata,  their  decision  was  based  upon  a 
consideration  of  Section  103  no  less  than  of  Section  102.  I 
confess  I  cannot  understand  how  any  inference  can  be 
drawn  from  the  omission  on  the  part  of  their  Lordships  to 
state  that  the  order  under  Section  102  was  not  a  decree.  It 
probably  seemed  to  them  that  it  was  quite  suflBciont  for  the 
purposes  of  that  case  to  decide  that  "  the  dismissal  of  a  snit  in 
terms  of  Section  102  was  plainly  not  intended  to  operate  in 
favour  of  the  defendant  as  res  judicata.^*  It  was  not  necessary 
for  their  Lordships  to  add  in  so  many  words  that  an  order  nnder 
Section  102  was  not  a  decree.  And  I  am  also  unable  to  under- 
stand how  it  can  be  maintained  that  their  Lordships  intended  to 
decide  that  it  was  only  by  reason  of  Section  103  that  it  could  be 
held  that  an  order  under  Section  102  could  not  operate  as 
res  judicata.  They  say  distinctly  that  an  order  under  Section 
102  was  never  intended  to  operate  as  res  judicata.  Having  said 
this,  they  then,  in  another  sentence,  proceed  to  point  out  that, 
fchough  an  order  of  the  kind  cannot  operate  as  res  judicata,  \i 
does,  in  continuation  with  Section  103,  preclude  the  plaintiff 
from  bringing  a  fresh  suit  upon  the  same  cause  of  action.  The 
very  word  "  however"  in  the  third  sentence  is,  I  venture  to  think, 
fatal  to  the  construction  which  my  brother  Chatterji  would  put 
on  their  Lordships*  Judgment. 

It  is  next  contended  that  it  is  moat  anomalous  that  while  an 
order  dismissing  a  suit  in  default  is  not  a  decree,  and  therefore 
not  appealable,  an  order  under  the  same  section  partly 
or  wholly  decreeing  a  suit  upon  admission  is  a  decree  and 
appealable.  Why,  it  is  asked,  if  the  "  decision  of  a  case  in  a 
certain  way  inflexibly  laid  down  by  statute  can  not  be  treated 
as  an  adjudication"  should  an  order  under  Section  102 
wholly  or  partly  decree  in  a  suit  upon  admission  be  treated 
as  a  decree  ?  The  Court  in  such  cases  is  compelled  to  record  an 
order  provided  by  the  law  and  there  is  no  exercise  of  the 
judicial  mind.     The  answer  to  this   objection  appears   to  me    to 

Ha  ahvinns.  nnd  f,r»  h(\  fnnnrl  in  hhft  vflrv  lanpfiiftpe  of    the    sectlOn« 
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The  Legislature  has  expressly  declared  that  in  every  case  when 
the  plaintiff  is  absent  his  suit  shall  be  dismissed,  unless  the 
defendant  admits  the  claim  in  whole  or  in  part.  If  the  defend- 
ant does  so  admit  the  claim,  the  Court  is  boun"d  to  pass 
a  decree  in  accordance  with  the  admission,  and  as  the  Legislature 
h;\fl  expressly  enacted  that  a  decree  shall  be  made  in  such  CHses, 
it  is  searcely  profitable  to  discuss  the  question  whether  such  an 
order  can  in  truth  be  regarded  as  an  adjudication  upon  the 
right  claimed.  Had  the  Legislature  declared  that  in  the  event  of 
plaintiff's  absence,  defendant  not  admitting  any  part  of  the 
claim,  the  Court  shall  pass  a  decree  dismissing  the  suit,  the 
present  discussion  would  have  been  equally  unnecessary.  It  may 
be  an  anomaly  that  in  a  case  when  the  suit  is  partly  dismissed 
and  partly  decreed  upon  admission,  an  appeal  should  lie  in  respect 
of  the  part  decreed  and  not  in  respect  of  the  part  dismissed,  but 
for  this  anomaly  (if  it  be  such)  the  Courts  are  not  responsible. 

But  (it  is  said)  an  adjudication  in  the  sense  contended  for,  is 
often  involved  in  dismissal  orders  under  Section  102,  For 
instance,  the  non-appearance  or  alleged  non-appearance  of  the 
plaintiff  may  have  to  be  adjudicated  upon,  and  this  possibly  at 
the  instance  of  defendant.  No  doubt  such  an  adjudication  may 
be  necessary  at  times,  but  the  order  would  not  thereby  become 
a  decree  unless  the  adjudication  is  in  respect  of  the  right  claimed 
or  the  defence  set  up,  and  finally  decides  the  suit.  PersoLally  I 
cannot  regard  it  as  such. 

It  is  next  suggested  by  my  brother  Chatterji  that  injustice 
and  hardship  will  often  result  if  it  be  held  that  an  order  of 
dismissal  in  default  is  not  appealable,  whereas  there  can  be  no 
corresponding  harm  if  an  appeal  is  held  to  lie. 

For  my  own  part,  I  do  not  take  such  a  pessimistice  view  as 
does  my  brother,  nor  do  I  anticipate  that  any  appreciable 
injustice  or  hardship  will  result  if  we  hold  that  an  order  of 
dismissal  under  Section  102  is  not  open  to  appeal. 

As  T  have  already  endeavoured  to  point  out,  it  is  only  in 
those  comparatively  rare  cases  in  which  a  plaintiff  is  really 
present  either  in  person  or  by  agent,  but  is  erroneously 
held  not  to  be  present,  that  an  appeal  would  be  in 
any  sense  effective.  In  all  other  cases,  and  certainly  in  the 
instances  given  by  my  brother  Chatterji  as  an  illustration,  an 
appeal  would  bo  a  mere  mockery.  As  observed  by  Plowden,  J.,  in 
Bhagwan  Singh  v.  Pari,'it  would  not  be  open  to  such  an  appellant 
to  show  that  his  absence  was  due  to  causes  over  which  he  had 
no  control,  or  that  it  could  be  otherwise   sat  isfaotorilv  nmlfiiiiArl. 
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A[plea  of  that  kind  is  entertaiiable  under  Section  103,  and  under 
that  Section   alone.     Nor  Cdild    tie    apjellant   be  permitted,  if 
regard  is  had  to  logic,  to  discnss  the  merits  of  his  case,  for   if  the 
original  Court  could  not  go   into  the   merits  and    was    bound  to 
dismiss  the  suit  immediately  it  found  that   plaintiff  was  absent, 
surely  it  would  be  most  illogical  and  most   anomalous  to   allow 
the  Appellate   Court   to   set  aside   the  order   of   dismissal  and 
consider  the  case  upon  its  merits.     Take  the  illustration  given  by 
my  brother  Chatterji.     A  firm  of  bankers,    having   branches  at 
various  places,  sues  through  its  local  agent  for  recovery  of  money 
dne  to  one  of  the  branches.     The  firm  makes  every   arrangement 
for  the  due  condnct    of  the  case  by  its  agent  and  also  employs  a 
pleader:  both  the  agent  and  the  pleader,  however,  fail  to  appear 
at  the  hearing.     The  Couit  has  no  option  but  to  dismiss  the  suit, 
and   it   does  so.     The  principals  do  not  hear  of  the    order    until 
after  the  expiry  of  30  days,  and  consequently  the  rights  to  apply 
under  Section  103  is  barred.   Now,  supposing  that  the  firm  appeals, 
what  is  the  Appellate  Court  to  do  ?  Can  it  allow  the   appellants 
to  explain  the  absence  of  their  agent  and  pleader  on  the  day  of 
hearing  ?    If  so  would  not  the  provlsionq  of  the  law  of  limitation, 
laid  down  in  inflexible  terms  for  applications   under  Section  103, 
be  rendered  nugatory  ?   On  the  other  hand,   can  the   Appellate 
Court  do  what  the    original    Court   admittedly   could    not   do, 
namel}',  enter  into  a   consideration    of  the    merits   of   plaintiff's 
suit  ?  Surely  not.   Can  it  be  seriously  maintained    that   in  such 
c-ises  the  Appellate  Court  is  not  bound  equally  with  the  original 
Court  to  at  once  dismiss  the  appeal  as  soon   as  it   finds   that  the 
plaintiff  was  in  fact   not  present  at   the   date   of  hearing  ?     It 
may  possibly  happen  that  hardships   will   arise  in   cases  of  dis- 
missals for  default  under  Section  102,  but  as  I  have  said,  I  do  not 
think  that  such  hardships    will  frequently  result.     In  any   case, 
however,  even  if  hardship  does  arise,  occasionally,  that  is  not  (as 
remarked  in  Jamna  Bihi  v.    Sheikh  Jahan  (*),  at  page  537)  "  a 
*'  consideration  which  can  weigh  with  us  in  interpreting  the  law." 
On  the  other  hand,    unless   a  right   of  appeal  from    orders  of 
dismissal   under  Sectidl    102  is   given   in   express  terms,  or  by 
necessary  implication,     we    cannot,   I  conceive,   hold    that   an 
appeal  does     lie,  simply     because  no  great    harm  may   result 
therefrom.     As    pointed   out  by  their  Lordships   of  the  Privy 
Council  in  the  case  cited   by   me,   a   right  of  appeal   cannot  be 
given  by  statute  or   authority   equivalent  to    statute.     And  as 
regards  the  possible  harm    that  may   ensue,  if   we   erroneously 
hold  that  an    appeal    lies,  I   agree  with    my    brother  Johnstone 
that  "to  allow  au  unnecessary  appeal  in  a  litiguous  Province,  like 
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**  the  Punjab,  is  in  itself  an  injury  to  the  public,"  and,  1  would 
add  to  the  respoudeut,  wh  >  runs  the  lisk  of  having  a  favourable 
decision  upset  by  a  Court  which  ex  hypothisi,  has  no  jurisdiction 
in  the  matter. 

Finally,  my  brother  (Jhatterji  refers  to  oiders  o£  a.  *'  similar 
nature'  to  those  under  (Section  iUii,  which  in  some  instance 
have  been  held  to  be  appealable,  e.  y.,  dismissals  under  Section 
13d,  381  of  the  Code,  i  do  not  tliinls  that  tujs  argument  has 
much  iorce,  for  it  is  scarcely  a  jusiihable  method  of  construction 
to  interpret  one  section  of  the  Coue  vvhich  deals  specihcally 
with  a  certain  matter,  oy  reference  to  another  section,  which 
deals  with  an  entirely  different  subject,  if,  however,  reference 
is  to  be  made  to  other  sections  and  to  rulings  oi  the  Courts  there- 
under, i  think  that  a  reference  to  iSections  97  ai.d  98  is  far  more 
apposite,  in  Lucky  0 ham  Chowdhry  v.  Budur/tmnissa{^),  ly/o 
learned  Judges  of  the  Calcutta  hlign  Court  (W  ilson  and  Jbield, 
JJ.)  held  that  orders  dismissing  a  suit  under  Section  97  or 
Section  90  are  not  decrees,  and  ate  theietoie  not  appealable. 
The  tirat  named  learned  Juuge  observed  m  tiie  course  ot  his  Judg- 
ment :  "  A  decree  must  be  an  expression  ot  opinion  upon  the 
"  rights  of  the  parties,  but  this  was  a  dismissal  wiiollj  apart  from 
"  the  merits  of  the  case.  VV  e  are,  therefore,  disposeo  to 
"  think  that  this  is  not  a  deciee  but  an  order  only.  That 
"  view  is  coutirmed  by  tue  latter  part  of  the  definition  of  a 
"  decree,  which  expressly  says  that  a  certain  class  of  orders, 
"  more  or  less  analogous  to  those  under  ibection  97, shall  be  decrees, 
"  but  says  nothing  of  orders  under  Section  97.  Then,  again,  a 
"  large  number  of  orders  analogous  to  those  made  under  Section  97 
"  are  expressly  made  appealable  under  Section  588,  whereas  orders 
"  under  Section  9?  are  not  mentioned."  The  similarity  ot  Sections 
97,  98  and  99  with  Sections  102  and  103  is  such  that  this 
decision  may  be  regarded  as  practically  an  authority  upon  the 
question  with  which  we  are  now  concerned. 

As  regards  other  sections  of  the  Code,  1  would  only  observe 
that  the  rulings  of  the  Courts  are  by  no  means  harmonious. 
For  instance,  the  decision  of  the  Bombay  High  Court  in 
Man  Singh  v.  Mehta  Rariharram  C^),  that  an  order  under 
Section  136  is  a  decree,  is  opposed  to  a  strong  expression 
of  opinion  to  the  contrary  in  Lucky  Cham  Chawdhry  v, 
Budurrunnissa  (^).  Again,  while  the  Bombay  and  Madras  High 
Courts  Bhikaji  Bam  Chandra  v.  Furshotam  (^),  and  Subbayya  v. 
Sanwiadayyar  (♦),  appear  to  hold  that  an  order  under  Section  366 

(»)  I.  L.  B.,  IX  Call.,  627.  (»)  /.  L.  B.,  X  Bom.,  220. 
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is  virtually  a  decree,  the  High  Court  of  Allahabad  is  decidedly 
of  opiuioa  thifc  it  14  not,  Himida  Bibi  7.  Ali  ilussain  Khan  (^). 
The  reasous  aasigued  by  tue  leai-ued  JuJgas  iQ  the  case  last  cited, 
for  their  opiaions  are  relevant  to  the  present  discussioD. 
Referring  to  the  Bombay  case,  they  say  :  "The  learned  Judges  who 
decided  that  appeal  appear  to  have  overlooked  the  very 
important  provisious  of  tfecoiou  '61i,  which  allow  a  person  claim- 
ing to  be  the  legal  representative  of  a  deceased  to  apply  for  an 
order  to  set  aside  the  order  of  abatement.  It  cannot  therefore 
be  paid  that  an  order  under  the  brst  paragraph  of  iSectiou  366 
is  an  adjudication  which  as  far  as  the  Court  expressing  it,  decides 
the  suit  or  appeal.  Moreover,  it  is  provided  by  clause  20  of 
Section  688  of  the  Code  that  au  applicant  whose  application  to 
set  aside  an  order  of  abatement  is  refused,  can  appeal  from  such 
order  of  refusal."  This  reasoning  would  clearly  apply  to 
Sections  102  and  103  of  the  Code,  as  well  as  to  Sections  366 
and  371. 

1  have  now  considered  all  the  objections  urged  by  ray  brother 
Chatterji  in  his  learned  Judgment  against  the  view  which  1 
venture  to  take  in  respect  of  the  question  now  before  us,  and  1 
have  only  to  add  thattbereis  uotiiiug  iu  that  Judgment  which 
satishes  me  that  my  view  is  wrong.  On  the  other  hand,  I  have 
given  reasons,  which  appear  to  me  at  all  events  to  be  satisfactory, 
for  holding  that  an  order  of  dismissal  under  Section  102  is  not 
a  decree  and  not  appealable.  1  quite  agree  that  a  Court  should 
endeavour  to  abide  by  its  decisions  and  that  a  long-established 
luiing,  especially  if  it  be  a  J^uli  Bench  ruling,  should  not  be  set 
aside,  save  for  good  and  sufficient  causes.  1  should,  therefore, 
hesitate  to  be  a  party  to  over-ruling  the  decision  in  Fandit  Bama 
Kant  V.  Fandit  Eagdeo,  were  1  not  satisfied  beyond  all  doubt  that 
that  decision  iserrotiuous,  and  tnuL  by  allowing  an  appeal  in  cases 
in  which  no  appeal  lies,  it  tends  to  proloug  litigation  and  to  inflict 
a  wrong  on  persons,  who  have  a  right  to  claim  that  they  shjuld 
not  be  subjected  to  the  expense,  harassment  and  risks  of  appeals, 
which  the  law  does  not  countenance. 


The  case  having  been  refei-red  back  to  the  Division  Bench 
(Johnstone  and  Rattigan,  JJ.)  was  disposed  of  by  the  following 
Judgment  delivered  by — 

15th  y     h  1907  Rattigan,  J.— The  majority  of  tlie  Full  Court  has  ruled  that 

no  appeal  lies  from  an  order  under  Section  102,  Civil  Procedure 
Code,  dismissing  a  suit  in  default  and  cousequeutly  the  appeal 
filed  iu   this   case   must   fail,   but   Mr.  Kii  kpatriok  has  hied  a 
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petition  for  revision  of  the  order  of  the  District  Judge.  Mr. 
Grey  objects  that  under  the  circumstances  the  proper  procedure 
for  this  Court  to  adopt  is  to  pass  an  order  dismissing,  the  appeal 
with  costs,  and  to  thereafter  deal  with  the  petition  for  revision. 

In  view  of  this  objection  Mr.  Kirkpatrick  withdraws  the 
petition  and  aaks  us  to  treat  the  memo  of  appeal  already  filed  as 
an  application  for  revision.  We  proceed,  therefore,  to  consider 
the  case  in  this  light. 

Mr.  Grey  contends  that  there  has  been  no  such  irregularity 
in  the  procedure  of  the  lower  Court  as  would  justify  us  in  inter- 
fering on  revision,  and  be  also  argues  that  in  passing  the  orders, 
which  he  did,  the  District  Judge  acted  (whether  wisely  or 
otherwise)  within  his  jurisdiction.  To  decide  this  question  we 
must  briefly  refer  to  the  facts  of  the  case. 

Plaintiff  brought  a  suit  against  defendants  for  recovery  of 
a  total  sum  of  Rs.  93,032-8-3,  but  his  suit  comprised  two 
entirely  separate  claims.  In  the  first  place  he  claimed  to  recover 
a  sum  of  Rs.  83,032-8-3  with  interest  as  being  the  amount  which 
he  was  wrongfully  compelled  to  pay  upon  a  decree  obtained 
against  the  Delhi  Cotton  Mills  Company. 

In  the  second  place  he  claimed  Rs.  10,000  as  damages  for 
alleged  illegal  acts  committed  by  defendants  in  realizing  the  first 
mentioned  sura  from  him.  Upon  the  pleadings  of  the  parties,  the 
District  Judge  framed  certain  preliminary  issues  which  will  be 
found  at  page  83  of  the  printed  paper  book  (hereinafter  referred 
to  as  the  book)  and  upon  those  issues  decided  that  •'  the  pay- 
ment" (by  plaintiff)  was  entirely  voluntary  and  for  plaintiff's 
own  interest,  and  *'  that  his  remedy  is,  under  Sections  69  and  70 
•'  of  the  Contract  Act,  against  the  Delhi  Cotton  Mills."  The 
District  Judge  then  proceeded  to  say,  •' I  dismiss  the  case  for 
"  recovery  wifh  costs.  The  case  will  proceed  on  the  question  of 
"damages  for  illegil  atbachmant.  Pleas  to  be  filed  for  the  28th 
"instant."     This  order  was  Wed  the  I8th  November  1902. 

On   the   3rd   December    1902   the   learned    counsel    for  the 

plaintiff  filed  an  applicition  oouched  in  the    following   terms: 

"  In  the  case  noted  in  the  heading,  the  Court  has  dismissed 
"  the  plaintiff's  claim  for  refund  of  about  Rs.  83,000,  and  as  regards 
"  the  remaining  part  of  the  claim  for  damages  the  case  has  been 
"  ordered  to  be  proceeded  with.  Ic  is  therefore  prayed  that  a 
"decree  sheet  may  be  prepared  in  respect  of  the  part  of  the 
claim  dismissed."  Upon  this  application  the  District  Judge 
explained  that  it  was  not   necessary  for   him  to  j.ass  a  decree  at 
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18th  November  1902  was  merely  that  he  had  pro  tanto  disallowed 
the  claim  for  recovery  of  the  said  pam  of  Rs.  83,000,  and  that 
he  did  not  int^'nd  by  the  said  order  to  imply  that  the  case  stood 
dismissed.  He  added  that  "  the  final  order  in  the  case  is  the 
"  one  on  which  the  decree  will  be  based."  Plaintiff  thereafter 
applied  for  a  review  of  the  order  of  the  18th  November  1902, 
but  the  application  was  rejected  by  the  District  Judge  on  the 
2lst  March  1903,  and  the  learned  Judge  again  pointed  oat  that 
the  effect  of  the  order  impugned  was  merely  that  the  Court  had 
given  its  finding  on  certain  issues,  but  had  declined  to  pass  a 
decree  until  the  other  issues  had  been  decided.  On  the  same 
date  various  other  issues  were  framed,  which  are  set  out  at  page 
7  of  the  book. 

The  plaintiff  subsequently  called  various  witnesses,  whose 
evidence  was  taken  on  the  16th  and  17th  April  1903,  and  on  the 
latter  date  certain  evidence  was  also  taken  on  behalf  of  defend- 
ants. 

On  the  25th  May  1903  an  application  was  filed  by  the 
plaintiff,  which  after  Setting  out  certain  facts,  stiited  in  paragraph 
8,  that  "  under  the  above  circumstances  it  is  very  difficulty  for  the 
"  plaintiff  to  prosecute  the  case  in  respect  of  this  part  of  the 
"claim,  I.e.,  the  claim  for  damages.  Hence  it  is  prayed  that 
"  according  to  Section  373  of  the  Givil  Procedure  Oode  he  may  be 
*•  permitted  to  withdraw  a  part  of  his  claim,  i.  e.,  the  chiim  for 
"  Rs.  10,000  on  account  of  damages,  and  that  a  decree  may  be 
"prepared  in  terms  of  the  order  dated  the  I8th  November  1902  dis- 
"  missing  the  claim  for  Es.  83,005.  " 

Upon  the  same  date  the  Court  passed  an  order  refusing 
to  grant  permission  to  the  plaintifE  to  withdraw  from  the 
suit  with  liberty  to  brin^  a  fresh  suit.  Though  correct  in 
other  respects,  this  order  was  so  far  erroneous  that  it  assumed 
that  plaintiff  wished  to  withdraw  from  the  suit  altogether. 
The  application  distinctly  stated  that  the  plaintiff  desired  to 
withdraw  only  from  that  part  of  the  claim,  which  was  for 
Rs.  10,000  as  damigas  ;  as  regirds  the  rest  of  the  claim  plaintiff 
reiterated  the  prayer  (which  had  already  been  refused)  that 
a  decree  should  ba  passed  in  terms  of  the  order  of  the  ISfch 
November  1902.  Immediately  after  the  Court  passed  this  order 
the  plaintiff's  pleider  stated  that  his  client  withdraw  from  the 
claim  for  Rs.  10  000.  dimiga^  bat  he  added  that  the  plaintiff 
did  not  withdraw  from  the  suit  as  regards  the  rest  of  the 
claim.  The  defendant's  counsel  thereupon  contended  that  the 
evidanoe  for  the  dafeaoe    should    be    taken   so  as   to  allow   the 
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support  of  his  conteatioa  relied  on  the  provisons  of  Section 
204,  Civil  Procedure  Code.  The  Court  held  that  the  defendant 
was  entitled  to  have  this  evidenae  taken  and  that  it  was 
advisable  to  give  a  finding  on  all  the  issues.  The  learned 
Judge  added  :— '*  As  the  case  stands  now  only  one  issue — one  of 
"  law — has  been  decided,  and  the  issues  of  fact  framed  have 
"  not  been  decided.  Under  Section  204  the  whole  of  the  issues 
"  in  the  case  must  be  decided  and  defendant  is  entitled  to 
"  produce  his  evidence  thereon. 

The  plaintiff  and  his  pleader  objected  to  this  order  and 
thereafter  refused  to  appear  further  in  the  case,  though  the 
Court  pointed  out  to  them  that  the  effect  of  their  refusal  to 
appear  would  be  that  the  suit  as  a  whole  would  have  to  be 
dismissed  in  default.  The  Court  further  gave  the  plaintiff 
an  opportunity  of  reconsidering  his  determination  and  stated 
that  if  on  the  following  day  he  decided  to  continue  his  case 
he  wonld  be  allowed  to  do  so.  The  plaintiff,  however,  failed 
to  appear  (and  wilfully  refrained  from  appearing)  on  the 
following  day,  with  the  result  that  the  suit  was  dismissed  in 
default. 

These  being  the  facts,  are  there  any  grounds  upon  which 
this  Court  is  justified  in  revision  in  interfering  with  the  order 
of  the  District  Judge  ?  We  confess  that  we  are  unable  to  find 
any.  Mr.  Kirkpatrick  argues  that  the  claim  for  the  recovery 
of  Rs.  8.S,005  had  been  finally  disposed  of  by  the  order  of  the 
18th  November  1902,  and  that  consequently  when  the  plaintiff 
abandoned  his  claim  as  regards  the  Rs.  10,000  damages,  the 
Court  was  bound  to  close  the  case    and  to  pass   a    decree. 

In  other  words,  that  as  soon  as  the  plaintiff  stated  on  the 
25th  May  1903,  that  he  withdrew  from  the  claim,  quaod  the 
Rs.  10,000,  the  Court  had  no  jurisdiction  to  continue  the 
hearing  of  the  case.  No  doubt,  when  a  plaintiff  withdraws 
absolutely  from  his  suit  and  gives  it  up  entirely,  the  Court 
cannot  proceed  with  the  further  hearing  of  it.  Bat  this  in 
not  what  happened  in  this  case.  The  District  Judge  had,  by 
a  preliminary  order,  decided  that  por^  of  plaintiff's  claim  must 
fail,  but,  as  he  was  careful  to  explain  in  two  subsequent  orders, 
which  must  have  been  thoroughly  understood  by  the  plaintiff 
and  his  advisers,  the  meaning  of  that  order  was  not  that 
plaintiff's  suit  was  dismissed  even  in  part,  and  that  the  Court's 
intention  was  merely  that  to  the  extent  of  that  claim,  its 
finding  on  the  preliminary  issue,  which  was  one  of  law,  was 
BcninRt  nlain+ifF.      After  that  order  was    rtasRed.    Tilaintiff    went 
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on  with  his  oaae  and  produced  evidence  on  the  other  iRsues 
framed.  When  he  had  done  so,  and  after  defendant  had 
called  part  of  his  evidence,  plaintiff  suddenly  decided  to 
abandon  the  second  part  of  his  claim,  at  the  same  time 
expressly  stating  that  he  did  noh  withdraw  from  the  other 
part.  Under  these  circumstances  what  was  the  proper  course 
for  the  Court  to  adopt  ?  The  plaintiff  had  not  withdrawn 
from  the  suit.  He  had,  no  doubt  abandoned  part  of  his 
claim,  but  we  know  of  no  authority  which  lays  it  down  as  a 
principle  of  law  that  in  a  case  when  a  plaintiff  abandons  part 
of  his  claim  the  Court  is  thereby  debarred  from  continuing 
the  hearing  of  the  suit,  even  though  as  regards  the  other  part 
of  the  claim  it  may  have  held,  on  a  preliminary  issue,  that 
the  plaintiff  must  fail.  The  Court's  view  on  this  preliminary 
issue  may  prove  to  be  erroneous,  and  it  is  surely  within  its 
competency,  especially  if  the  defendant  so  desires,  to  go  on 
with  the  case  and  to  give  a  finding  on  th-^  other  issues  in 
order  to  avoid  the  necessity  of  a  remand.  Section  204  of 
the  Code  provides  that  in  suits  "  in  which  issues  have  been 
"  framed  the  Court  shall  state  its  finding  or  decision,  with 
"  the  reasons  thereof,  upon  each  separate  issue,  unless  the 
"  finding  upon  any  one  or  more  of  the  issues  be  sufficient  for 
"  the  decision  of  the  suit."  In  Devarahonda  Narasamma  v. 
Bavarakonda  Kanaya  {^),  it  was  held  that  there  was  nothing  in 
this  section  to  prevent  the  Court  from  deciding  all  the  issues 
raised  in  a  case,  and  in  Tarahant  Bannerjee  v.  Puddomn^y 
Dossee  (^),  their  Lordships  of  the  Privy  Council  remarked  :  "  It 
"  is  much  to  be  desired  that  in  all  appealable  cases  the  Courts 
*'  below  should,  as  far  as  may  be  practicable,  pronounce  their 
**  opinions  on  all  the  important  points,"  in  order  to  avoid,  the 
possibility  of  a  remand.  To  a  like  effect  is  the  dictum  in 
Shib  Oharan  Lai  v.  Jlaghu  Nath  (*),  at  page  195,  and 
though  the  decisions  of  the  High  Court  of  Calcutta  relied 
upon  by  Mr.  Kirkpatrick  Barhamdeo  Narain  Singh  v. 
Mackenzie  (*),  and  Nanii  Lai  Bat  v.  Bonomali  Lahiri  (•), 
may  not  be  quite  reconcileable  with  this  view,  we  cannot  hold 
that  a  Court  acts  without  jurisdiction  or  with  material 
irregularity,  if,  in  the  exercise  of  its  discretion,  it  proceeds  to 
give  a  decision  on  all  the  issues  fran:ed  by  it,  thoagh  its 
finding  on  any  particular  issue  may  be  sufficient  for  the 
disposal  of  the  case  so  far  as  that  Court  itself  is  concerned. 
In    the   present  case   the  mere  facts  that    plaintiff  abandoned 
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part  of  his  claim  and  that  as  regards  the  other  part  of  the 
claim  the  Court  had  decided,  on  a  preliminary  issue  of  law, 
that  the  plaintiflF  must  fail,  did  not  preclude  the  Court,  in 
our  opinion,  from  giving  its  findings  on  the  other  issues  of 
fact,  especially  in  view  of  the  fact  that,  after  the  passing  of 
the  order  of  the  18th  November  1902,  and  the  framing  of  the 
other  issues,  the  plaintiff  had  elected  to  give  evidence  in  support 
of  his  case.  But  even  if  we  must  assume  that  it  was,  under 
the  circumstances  of  the  case,  unnecessary  for  the  Court  to 
decide  the  other  issues,  we  cannot  on  that  account  hold  that 
the  Court  in  deciding  that  it  ought  to  give  findings  upon 
those  other  issues  acted  either  with  material  irregularity  or 
in  excess  of  its  jurisdiction  or  without  jurisdiction.  The 
Couit  obviously  thought  that  some  at  all  events  of  the  other 
issues  were  concerned  with  the  part  of  the  claim  which  it 
had  held,  upon  a  preliminary  point  of  law,  could  not  be 
established,  and  it  accordingly  decided  to  give  a  finding  upon 
these  issues.  In  so  deciding,  it  may  have  been  wrong,  but 
(without  holding  that  its  decision  was  wrong)  are  we  to 
hold  that  its  decision,  even  if  erroneous,  is  open  to  revision  ? 
We  cannot  think  so.  At  most  all  that  can  be  urged  is 
that  the  Court  erred  in  law,  but  such  error  would  not  per  se 
afford  ground  for  this  Court's  interference  on  the  revision 
side. 

Moreover,  the  course  adopted  by  the  plaintiff  in  this 
case  puts  him  out  of  Court  at  occe.  Assuming  that  the 
Court  was  wrong  in  taking  the  course  it  did,  it  would  have 
been  open  to  the  plaintiff  to  protest  against  its  procedure 
and  to  have  thereafter  made  it  a  ground  of  appeal  when 
(in  the  event  of  the  decision  of  the  Court  upon  the  whole  suit 
being  against  him)  he  had  to  prefer  an  appeal  to  the  Superior 
Court.  The  plaintiff,  however,  contumaciously  declined  to  accept 
the  ruling  of  the  Court  and  refused  to  put  in  any  further 
appearance  in  the  case,  with  the  inevitable  re'^ult  that  his 
suit   as    a  whole   had  to   be  dismissed   in    default. 

Upon  a  review  of  the  facts  we  find  ourselves  unable  to 
hold  that  this  is  a  case  in  which  we  should  be  justified 
in  interfering  on  the  revision  side,  and  we  accordingly 
decline  to  entertain  the  memo  of  appeal  as  a  petition  for 
revision. 

The  appeal  is    accordingly   dismissed   with  costs. 

Atyoeal  disynisaed. 
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No.  122. 

Before  Mr.  Justice  Chatierji,  CLE.,  and  Mr. 
Justice  Johnstone. 
f  BUTA    SINGH,- (Defendant),— APPELLANT, 

Appbllate  Side,    ^  Versus 

(  TARA  SINGH,— (Plaintiff),— RESPONDENT. 

Civil  Appeal  No.  888  of  1906. 

Custom — Pre-emption — Pre-emption  on  sale  of  house  property—  Mohalla 
Wadharian,  Siflkot  City- -Compensation  for  improvements  made  by  vendee. 

Found  that  the  custom  of  pre-emption  in  respect  of  sales  of  house 
property  by  reason  of  vicinage  prevails  in  mohalla  Wadharian  in  the  city 
of  Sialkot. 

Held,  that  as  a  general  rule  a  purchaser  of  immovable  property  subject  to 
the  right  of  pre-emption  who  has  effected  improvements  in  spite  of  the  pre- 
emptors  warning  not  to  do  so,  is  under  no  circumstances  entitled  to  recover 
their  market  value,  but  might  be  allowed  to  remove  them  if  that  can  be  done 
without  injuring  the  property. 

First  appeal  from  the  decree  of  Sardar  Balwant  Singh,  District 
Judge,  Sialkot,  dated  SOth  June  1&06. 

Ishwar  Das  and  Gobind  Das,  for  appellant. 

Pestonji  Dadabhai  and  Nanak  Chand,  for  respondent. 

The  Judgment  of  the  Court  was  delivered  by- 
Is^  June  1907,  Chatierji,  J.— This  case  and  Civil  Appeal  No.  805  of  1906 
are  cross  appeals  and  will  be  decided  by  one  Judgment.  Tbey 
arise  in  a  suit  for  pre-emption  of  a  house  'n  muhnlla  Wadharian, 
in  the  city  of  Sialkot,  which  has  been  decreed  by  the  District 
Judge.  The  defendant  now  appeals  ot»  the  grounds  that  the 
suit  should  have  been  dismissed  as  there  ia  no  enstom  of  pre- 
emption in  this  muhalla  and  that  the  sum  allowed  for 
improvements  is  too  small.  The  plaintiff  appeals  on  the  ground 
that  the  price  has  been  fixed  at  too  high  a  figure,  and  that  nothing, 
or  at  all  events  not  the  sum  fixed  by  the  lower  Court,  should 
have  been  allowed  for  improvements 

The  parties  are  related  by  marriage,  and  the  case  has 
therefore  been  conducted  with  much  bitter  feeling  on  both  sides. 
The  defendant  is  a  man  of  wealth  and  position  while  plaintiff  is 
the  cousin  of  defendant's  wife  and  his  family  is  said  to  have 
derived  considerable  benefit  from  the  connection. 

Taking  up  defendant's  appeal  first  for  consideration,  we  are  of 
opinion  that  the  enstom  of  pre-emption  is  sufficiently  established 
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reasons  for  the  finding  of  fhe  lower  Court,  that  the  custom 
exists  in  this  muhall'y;  appear  to  us  to  be  quite  sound.  In  the 
first  place  there  have  been  several  cases  in  this  muhalla  in 
which  the  castora  has  been  affirmed,  and  there  have  been 
numerous  others  in  other  muhallas  of  the  city.  The  learned 
pleader  for  the  defendant-appellant  minutely  criticized  some  of 
the  Judgments  previously  passed  granting  decrees  for  pre-emption, 
but  we  find  ourselves  unable  to  reject  a  multitude  of  judicial 
decisions  in  favour  of  pre-emption  on  the  ground  that  the  findings 
on  the  evidence  should  have  been  otherwise  and  that  tte  proper 
kind  of  instances,  or  a  sufficient  number  of  them,  was  net  before 
the  Court.  Such  a  treatment  of  those  cases  is  practically  im- 
possible now  as  the  Court  hearing  the  evidence  is  the  best  Judge 
of  its  value  and  as  the  decisions  have  been  generally  acquiesced  in. 
In  the  case  of  Alia  Dittu  v.  Muthra  a  full  enquiry  was  made  and 
the  custom  was  found  to  exist.  The  objection  taken  to  this  Judg- 
ment is  that  it  is  not  a  case  of  mu'ialla  Wadhatian,  but  of  Kucha 
Kharasian ;  but  the  Judgment  clearly  recites  that  the  Ktir.ha 
is  part  of  the  Muhalla  ;  and  we  cannot  hold  this  to  be  wrong 
merely  on  the  strength  of  the  o\d  Khasra  map  of  1865,  which 
shows  Kucha  Kharasian  in  a  different  colour.  No  question  arises 
here  of  the  house  in  suit  not  being  in  the  Wadharian  muhalla,  and 
that  case  is  at  all  events  an  instance  of  the  custom  being  found 
to  exist  in  an  adjacent  muhalla  ;  and  one  instance  of  a  judicial 
decision  affirming  the  existence  of  preemption  on  contio-uity  in 
this  muhalla  is  referred  to  in  the  .Judijment.  ;  besides  another 
precedent  from  another  muhaUa.  In  Gobind  v.  Gura  Ditta  in 
1891.  the  custom  was  found  to  exist  in  this  muhalla,  and  there  is 
also  an  instance  of  a  claimant  for  pre-emption  having  got  a  sale 
effected  in  his  favour.  The  instances  from  other  muhallas 
show  that  the   custom    is    generally    prevelent   in  the    city   of  ^^ 

Sialkot,  and  the  facta  (1)  that  it  is  not  found  to  prevail  in  the 
newmu^aZZaof  Karimpura,  and  (2)  that  in  1906,  in  Eahim 
Bdkhsh  V.  Karim  Bahhsh  the  Divisional  Judge,  followino-  the 
principles  laid  down  by  this  Court,  held  that  the  custom  could 
not  be  held  to  be  proved  to  exist  in  muhalla  Hakim  Hisam-ud- 
din  because  no  specific  instance  could  be  cited  from  it,  do  not 
affect  the  finding  in  regard  to  muhalla  Wadharian,  which  is  an 
old  muhalla,  and  in  which  sevtral  instances  have  been  proved, 
apart  from  the  numerous  others  proved  generally  in  other  and 
adjoining  muhallas  of  the  city.  Of  course  there  have  been 
numerous  sales  in  the  muhalla,  bat  a  claimant  for  pre-emption 
do^s  n)fc  alw-iys  coma  for>viri  to  litigate,  and  the  Wsint  of 
claim   gauerally   proves  nothing,  while   a  single  suocessfal  claim 
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goes  far  to  esfablish  the  cnstom.  The  Courb  below  also  noted  on 
inspection  of  the  spot  that  most  of  the  sales  relied  on  by  the 
defendant  w«re  to  people  who  would  be  eatitled  to  pre-emption. 

In  short  in  our  opinion  the  evidence  in  support  of  the  custom 
of  pre-emption  is  so  clear  that  we  have  not  called  upon  respondent's 
counsel  for  a  reply  on  this  point.  We  find  accordingly  in  concur- 
rence with  the  lower  Court  that  the  custom  of  pre-emption  based 
on  contiguity  exists  in  rr.uhalla  Wadharian.  There  is  no  question 
that  plaintiff  is  entitled  to  claim  pre-emption  if  the  custom  is 
found. 

The  value  of  the  improvements  and  the  plaintiff's  liability 
for  them  are  points  raised  in  both  appeals  and  we  shall  consider 
these  in  disposing  of    the  appeal  of  the  plaintiff. 

The  first  question  for  determination  in  the  latter's  appeal  is 
whether  the  District  Judge  is  right  in  finding  that  the  price 
was  fixed  in  good  faith  in  the  deed  of  sale,  and  that  the  whole  of 
the  purchase  money  menponed  therein  was  paid  to  the  vendor. 
After  hearing  the  arguments  of  the  parties  and  reading  of  the 
record  we  are  compelled  to  come  to  a  conclusion  different  from 
that  of  the  District  Judge.  Rupees  5,000  were  paid  before  the 
Sub-Registrar  ard  that  officer's  endorsement  is  in  great  detail 
and  contains  the  serial  numbers  and  value  of  the  currency  notes 
in  which,  with  the  exception  of  Rs.  50  in  silver,  the  payment  was 
made.  The  endorsement  is  of  an  exceptional  character  and 
differs  from  the  usual  run  of  such  endorsements  in  which  the 
total  sura  or  the  number  of  currency  notes  paid  over  is  simply 
mentioned.  It  was  probably  made  in  this  form  at  the  vendee's 
request  so  that  it  might  be  impossible  thereafter  to  deny  that  the 
full  sum  of  Rs.  5,000  was,  to  the  registering  officer's  personal 
knowledge,  handed  over  to  the  seller.  Compared  with  the  care- 
ful and  strictly  businesslike  nature  of  this  payment,  that  of 
Rs.  10,00  before  the  execution  and  registration  of  the  deed  is 
singularly  slovenly  and  unbusinesslike.  To  prove  the  payment 
two  witnesses,  Sundar  Singh  (page  68)  and  Shamas  Din  (page  69), 
and  a  receipt  signed  by  the  seller  Ram  Chand,  dated  3rd  October 
1904,  ».  «.,  more  than  three  weeks  before  the  date  of  execution  of 
the  sale-deed,  which  was  filed  very  late,  are  produed.  The  receipt 
recites  that  Rs.  700  had  been  paid  on  20th  August  and  Rs.  300  at 
the  date  of  the  document.  It  is  admitted  that  there  is  no  indepen- 
dent proof  of  the  payment  of  Rs.  700.  The  witnesses  are  of  the 
ordinary  kind,  and  Shamas  Din,  who  proves  nothing  about  the 
payment,  is  defendant's  servant,  and  merely  deposes  to  paym  ent 
of  Rs.  300.  The  defendant  has  not  in  the  witness-box  sworn  to 
the  payment   nor  has  he  produced  any  books  of  account  showing 
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it.  Thip  '.sfatement  that  hie  wife  sapplied  tbe  money  from  her 
priva*^e  fan'^«  does  not  satisfy  us  that  it  was  in  fact  made.  On 
the  other  baud,  plaintiff  has  called  one  Bulski  Bam  to  depose  that 
on  2lst  Aueroet  1904  Bam  Chand  borrowed  Bs.  500  from  him 
which,  with  Bs.  100  previously  owed  by  him,  Bam  Cband  repaid 
on  3rd  November  1904  by  giving  One  of  the  currency  notes  for  Bs. 
1,000  taken  from  defendant  as  part  of  the  price  of  the  house  sold 
and  entered  in  the  Sub-Begistrar's  endorsement  and  taking  the 
balance  Bs.  400  from  the  witness.  All  these  transactions  are 
entered  in  BuUki's  books.  Bam  Chand  had  on  27th  May  1904 
mortgaged  the  house  to  his  brother-in-law  Sukh  Uial  for  Bs.  500 
(see  page  18),  and  on  21  st  August  1904  he  repaid  the  loan  and 
had  the  payment  endorsed  on  the  back  of  the  mortgage-deed 
(sec  page  15).  Defendant's  case  is  that  he  supplied  the  money 
(Bs.  700)  out  of  which  the  mortgage-money  was  paid,  but  of 
this,  as  already  stated,  there  is  no  independent  proof,  whereas 
plaintiff's  version  is  strongly  corroborated  by  Bulaki  Ram  and 
his  books.  The  District  Judge  has  rejected  the  books,  but  in  our 
opinion  not  on  any  cogent  grouuds,  while  it  is  not  probable  that 
Bs.  700  were  advanced  by  defendant,  without  an  acknowledgment 
which  should  have  been  forthcoming  now  or  at  all  events  men- 
tioned in  the  receipt  lor  Bs.  1,000. 

On  the  whole  we  can  come  to  no  other  conclusion  than  that 
the  payment  of  Bs.  7UU  is  not  proved.  We  accept  the  receipt  so 
far  as  to  hold  that  Bs.  300  were  paid  under  it.  Doubtless  some 
earnest  money  was  paid  but  Bs.  1,000  seems  to  be  toolarge  a  sum 
to  pay  for  such  a  purpose  in  the  ordinary  course  of  things  and 
the  proof  therefore  should  have  been  cogent. 

It  follows  that  the  price  was  not  fixed  in  good  faith  and  the  t{  /^ 
market  value  of  the  house  has  to  be  assessed.    This  may  be  taken  J  J 
in  connection  with  the  value  of  the  improvements. 

The  right  of  the  defendant  to  recover  his  outlay  in  improve* 
ments  depends  upon  a  rule  of  equity  the  application  of  which  varies 
with  the  facts  of  each  case  on  which  it  is  brought  to  bear.  Strictly 
speaking,  defendant  is  not  entitled  to  be  reimbursed  for  improve- 
ments  which  were  not  made  in  good  faith.  Here  there  was  a  defect 


of  title  inThat  the  purchase  was  liable  to  be  defeated  at  the  suit 
of  a  pre*emptor.  Where  no  claim  is  made  for  a  long  time,  there 
maybe  an  equity  against  compelling  the  purchaser,  not  to  improve 
his  property  on  the  mere  chance  of  a  claim  for  pre-emption  being 
made,  but  hero  notice  of  claim  was  given  without  loss  of  time  on 
12th  November  1904,  within  three  weeks  of  the  sale,  and,  again 
on  21st  December,  and  the  suit  itself  was  filed  on  16th  January 
1905.    The  plaiutifE  asserted  the  fact  of  the  notices  haying  been 
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given,  in  his  plaint,  and  the  defendant  did  not  challenge  it  and 
we  are,  therefore,  justified  in  assuming  from  the  postal  receipts 
filed  that  notices  were  so  given.  Plaintiff  also  on  suing  applied 
for  an  injunction  to  stop  building  so  ibat  he  had  done  all  he 
could  to  prevent  a  claim  beiug  made  for  improvements.  Defend- 
ant apparently  was  very  reckless  in  pushing  on  his  building 
operations.  Perhaps  he  hoped  to  induce  plaintiff  who  was  his 
relation  to  forego  the  claim  but  has  failed.  He  would  not  bo 
entitled  to  recover  the  market  value  of  his  improvements  under  the 
circumstances  and  at  bebt  be  anowta  to  remove  them  when  it 
could  be  done  without  injuring  the  house.  There  is,  however, 
another  rule  of  equity  under  which  anj  benefit  that  will  accrue 
to  the  plaintiff  from  defendant's  expenditure  should  be  paid  for 
by  the  former  provided,  of  course,  that  the  improvements  are  not 
unusual  and  do  not  greatly  enhance  the  value  ot  the  property  so 
as  to  make  it  difficult  tor  the  plaintiff  to  pay  for  them.  There  is 
no  doubt  that  certain  reconstructions  have  taken  place  in  the 
house,  and  some  additions  have  been  made  which  have  peima* 
nently  increased  its  value  and  suitability  as  a  place  of  residence, 
and  for  these  we  think  a  reasuiiable  sum  ought  to  be  paid  bj  the 
plaintiff.  But  it  is  extremely  difiicult  to  assecis  the  value  of 
these  improvements.  The  defendant  claimed  its.  4,0UU  on 
account  of  them  ipage  3^),  and  even  in  thus  Uourt  he  asks  tor 
JKs.  3,t)8(j-ll-t)  in  his  appeal.  Jhauua  for  defendant  (page  T6) 
produced  books  ot  account  and  said  that  the  expenditure  amount- 
ed to  its.  4,2b3,  and  again  that  it  was  Ks.  4,574-12-U  up  to  i7th 
April  i^Ob.  Counsel  betuie  us  aumits  mac  it  cannot  be  predi- 
uateu  that  all  eutriea  in  the  books  rtter  to  this  house  nor  what 
portion  ot  the  expenaiiuie  was  incurrtd  on  its  account.  In  these 
circumstances  we  must  leject  the  books  and  attempt  to  arrive  at 
some  conclusion  from  the  rest  of  the  record.  These  were  two 
experts  appointed  to  value  the  house  with  tte  improvements,  but 
their  estimates  differ  largely.  That  of  liam  Parshad,  bub- 
Uivisioual  Ullicer,  AliUtaiy  Works,  Jtlawalpindi,  contains  full 
details,  but  it  is  said  that  his  rates  are  too  low  and  theie,  piobabl^, 
is  some  foundation  fur  the  complaint.  On  the  other  hand  the 
estimate  of  Mr.  Jbitz  Htimes  wants  particularb  and  is  apparently 
too  high.  JJitz  Holmes  was  unable  to  say  what  new  work  huu 
been  done  to  the  house.  Mr.  iiam  Parshad's  report  mentions  the 
new  works  in  detail  and  ehlimateb  tUeir  value  at  his.  ■iTy-T-U  and 
the  cost  ot  the  parapet  wail  of  the  roof  at  Ha.  Uii  and  ot  repairs 
at  Rs.  I4tt.  It  18,  however,  said  that  a  new  chaubara  has  been 
built  uu  tbe  top  story,  but  tliai  tne  value  oi  tliis  has  not  been 
allowed  lor   by  him.     it  is   aiujcult  to  say   it  this  is  true  as  the 


Nov«.  1907.  ]  CIVIL  JUDQMENTS-No.  122. 


report  g'wes  merely  the  kinds  of   work   for  which  separate  valu- 
ations are  made  and  does  not  mention  the  rooms,  <fec.,  of  the  house. 

Ram  Parshad  was  appointed  commissioner  for  valuation  by 
agreement  of  parties  and  his  report,  unless  shown  to  be  wronof,  is 
entitled  to  weight.  He  was  minutely  examined  on  interrosjatoriea 
and  no  question  was  put  to  him  abiat  the  omission  of  the 
chauhara.  It  is  unlikely  that  this  should  *be  so  if  there  "was  a 
real  omission  or  that  he  would  make  such  an  omission.  It  is 
probable,  therefore,  that  the  work  of  the  chauhara  is  included  in 
the  various  kinds  of  new  work  done  to  the  house  by  the  defen- 
dant priven  in  Ram  Parshad's  report. 

There  is  no  reason  to  think  that  the  house  was  sold  under 
the  proper  value,  and  if  the  price  actually  paid  was  Rs.  5,300  wo 
should  be  safe  in  holding  that  the  real  price  was  about  that  sum. 
As  the  house  is  no  longer  in  its  original  state,  it  is  practically 
impossible  to  obtain  any  further  information  abont  its  value  in 
that  state.  We  accordingly  find  that  the  market  price  of  the 
house  was  Rs.  5,300. 

As  regards  improvements  it  is  difficult  to  arrive  at  exact 
valuation  of  the  benefits  they  have  conferred  on  the  house  and  the 
amount  by  which  they  have  enhanced  its  value.  We  must  take 
figures  and  the  details  from  Ram  Parshad's  list  and  according  to 
them  they  are  worth  Rs.  720.  Rut  as  Ram  Parshad's  rates  ar© 
said  to  be  low  and  in  order  to  be  on  the  safe  side  we  inoreaae  the 
rates  and  raise  the  amount  to  Rs.  1,000  in  Inmp.  Defendant 
would  then  be  entitled  to  Rs.  5,300  paid  for  the  boose  and 
Rs.  1,000  for  the  improvements  or  Rs.  6,300  in  all.  Of  course 
this  cannot  be  very  exact  as  we  do  not  know  to  what  extent  the 
fabric  of  old  honse  has  been  replaced  by  the  improvements.  But 
as  Ram  Parshad's  estimate  of  the  value  of  the  house  with  the 
improvements  amounts  to  Rs.  5,979  the  extra  amount  we  allow 
ought  to  be  a  fair  compensation  for  the  latter. 

We  accept  plaintiff's  appeal  and  reduce  the  amount  payable 
by  him  to  defendant  for  the  house  and  the  improvements  to 
Rs.  6,300  with  o  'sts  on  that  snm  in  the  Divisional  Judge's  Court 
and  on  Rs.  1,760  in  this  Court.  This  sum  will  be  deposited  in 
Court  within  two  months  from  this  date  failing  which  plaintiff's 
suit  shall  stand    dismissed   with  costs. 

The  defendant's  appeal  is  dismissed  with  costs.         "  '    ' 

Appeal  dtamitscd. 
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No.  123. 

Befort   Mr.   Justice   Chatterji,    CLE.,   and  Mr.  Justice 
Johnstone. 
SAIF  ALI  KHAN,— (Plaintifp),— APPELLANT, 
Appbllate  Side.    I  Versus 

FAZL  MEHDI  KHAN  AND  OTHERS,— (Uepenpants),— 
RESPONDENTS. 

Civil  Appeal  No.  759  of  1906. 

Plaint— Presentation     of    insufficiently    stamped    plaint— Payment     of 
deficiency  after  the  expiry  of  limitation  allowed  for  the  suit— Date  of  institution 
of  euit— Limitation  Act,  1877,   Section  4,  Explanation— Court  Fees  Act  1870 
Sections  6,  28— Civil  Procedure  Code,  1882,  Section  54  (A). 

Where  a  plaint  was  presented  within  the  prescribed  period  of  limitation 
on  an  insufficient  stamp,  and  on  discovery  of  the  mistake  the  requisite  de- 
ficiency was  made  good  within  the  time  iiied  by  the  Court,  but  after  the 
expiration  of  the  limitation  allowed  for  the  suit. 

Held,  that  having  regard  to  the  provisions  of  the  Explanation  to  Section  4 
of  the  Indian  Limitation  Act,  1877,  and  Sections  54  of  the  Civil  Procedure 
Code  and  28  of  the  Court  Fees  Act,  1870,  the  suit  should  be  regarded  as 
having  been  instituted  on  the  date  when  the  plaint  was  first  presented  and 
that  it  was  therefore  in  time. 

Further   appeal  from   the   decree   of  Khan  Abdul   Ghafur  Khan 
Divisional  Judge,  Jhelum  Division,  dated  25th  May  1906. 
Muhammad  Shafi,  for  appellant. 
Oertel,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 

11*A  Junt  1907.  Chatterji,  J. — The   material   facts  of   this  case  are  briefly 

these.  It  is  a  suit  for  pre-emption  of  certain  lard  much  of 
•which  is  subject  to  river  action.  The  area  in  dispute  is  1,246 
hanals  1  marla  of  which  an  insignificant  fraction  consisting  of  only 
one  khasra  number  is  assessed  to  revenue,  Es.  2-10-0.  The  sale 
took  place  on  24th  June  1904  and  in  the  deed  of  sale  the  fields 
sold  are  mentioned  with  the  _;awa  above  stated.  In  the  list  filed 
with  the  plaint  also  the  lands  are  so  described.  The  plaintiff 
instituted  his  suit  on  22nd  June  1905  or  only  two  days  before^ 
the  expiration  of  limitation  upon  a  stamp  calcnlated  on  five; 
times  the  revenue,  but  he  stated  the  value  of  the  land  to  bo 
R<=i.  1,866  and  claimed  pre-emption  on  payment  of  t-iat  sum. 

The  defendants  in  the  written  pleas  filed  on  5th  July  1905 
objected  that  the  Court  fee  was  insufficient  and  that  it  should 
have   been  paid  on  the  market  value,  which  he  pat  at  Ra.  12,700, 
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being  asked,  agreed  to  make  up  stamps  on  the  market  value, 
Rs.  1,866  stated  in  the  plaint.  The  Court  appointed  a  local 
commissioner  for  the  purpose  of  valaation  and  on  receiving  his 
report  ordered  the  plaintiff  to  pay  Court-fee  on  Ra.  4,284, 
the  value  assessed  by  him.  This  order  was  passed  on  23rd 
January  1906  and  the  deficiency  was  made  good  on  the  25th. 

The  defendants  then  urged  inter  alia  that  the  suit  was 
barred  by  time,  that  there  was  no  proper  plaint  filed  on  22nd 
June  1905  as  the  Court-fee  paid  was  insnfiBcient  and  that  the 
suit  was  properly  instil uted  only  when  the  stamps  were  made 
good  on  25th  January  1906,  about  seven  months  after  the  period 
of  limitation  had  expired. 

Both  the  lower  Courts  have  dismissed  the  claim  as  barred 
by  time  becauso  plaintiff  should  have  stamped  his  plaint  on 
Els.  1,866,  the  market  value  of  the  land  admitted  in  it,  and  that, 
having  deliberately  omitted  to  do  so,  his  subsequent  making  up 
of  the  Conrt-fee  could  not  validate  the  original  institution  of  the 
suit. 

The  case  was  argued  at  considerable  length  by  counsel  on 
both  sides  and  a  great  number  of  precedents  were  cited.  It  may 
be  said  generally  that  the  current  of  authority  in  the  Calcutta 
and  Madras  High  Courts  and  in  this  Court  is  on  the  whole  in 
favour  of  plaints  irsufiBciently  stamped  when  filed  being  treated  as 
valid  from  the  date  of  presentation  when  the  Court  permits  the 
proper  amount  of  Conrt-fee  to  be  made  good.  The  Allahabad 
Court,  however,  in  recent  years  has  uniformly  held  the  contrary 
opinion. 

In   the  present  instance  the    lower  Courts  have  too  readily 
assumed  that  plaintiff  consciously  and  deliberatly   filed   his  plaint 
without  proper  Court-fee.     There  is  no  proof  whatever  aflBrmative 
by  indicating   that   he   acted    in    this   way.     The   deed   of  sale 
reciting  the  land  sold  with  the  jama  payable  without    mentioning 
that  it  was  assessed  on  only    a  very  small  portion,  as   well  as 
the   list    furnished   by   the  patwari   are   calculated   to   mislead 
unless   attention  is  specially  directed  to  the  fact  that  the  bulk   of 
the  land  is  unculturable  and  unassessed,  and  that,  therefore,  Conrt- 
fee  must  be  paid  as  respects  the  latter  on  its  market  value.     As 
soon  as  the^ defect   was  pointed  out   by  the  defendants,   plaint^a 
plea^erofferedjo"  payTEe~Teeon  the  market  value  stated   !B,,thft 
plaint    and    when     such    value  _W(W_J.36el_Jbj:_jl,_^^ 
missioner  and   the  plaintiff   was   called  upon  to   pay   the   pro^r 
sum,  it  was  made  good  within  two  days.     We  do  not  think    ther» 
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There  is  no  doubt  that  the  plaint  was  duly  presented,  barring 
the   question    of   Court-fee,   under   Section    48,  Civil   Procedure 
Code,   and  that  the  Court  in  levying   extra   Court-fee,   and   in 
appointing  a  commissioner  for  the  purpose  of   valuation    fioted 
under  Section  9  of   the  Court  Fees  Act  and  in  the  exercise  of    the 
powers   mentioned  in  clauses  (a)   and  (6)  of   Section  54    of  the 
Code.     There  is  equally  no   doubt  that   the  plaint   was  received 
and  registered   and    notice  issued   on   it   through  mistake     or 
inadvertence   on  the   part    of   the   Co  art   or    its  proper   oflBcer. 
Under    Section     6     of     the     Court     Pees      Act      the     plaint 
should  not  have  been  received  or  allowed  to   be  filed  in  the  cir- 
cumstances  of  this   case,  and   therefore   under   Section   28   the 
presentation  was  of  no    validity.     But   the  Court  thought  fit  to 
direct  the  plaint  to  be  properly  stamped,  as  it  is  empowered  to 
do  by   that  section,   and  it  has    been  so   stamped    in    compliauoo 
with  its   order.     It  follows   as  laid  down    in  the  section  that  the 
plaint  and   every  proceeding  relative  thereto  is  as   valid  as  if  it 
had  been  properly  stamped  in  the  first  instance. 

In   our  opinion   it  is   not   possible  to  get   over  these  conse- 
quences by  any   legitimate   method  of   construction.     We   have 
already   said  there  is  no  proof  that  plaintiff  wilfully  understamp- 
ed  his   plaint  in    order  to   avoid  payment   of  duty.     If  the  Court 
thought    that  the   payment    was    being    evaded    in  bai  faith   it 
might  possibly,  in  a  proper  case,  refuse  to  allow  further  payment 
of  duty,  but   it  is  difficult   to  see   how  it   could    have  done  so  on 
the  facts  of  this  case.     But  whether  it  had  such  power  or  not,  it 
thought  fit  to   allow  the  stamps  to  be  m  ide  good,  and  when  that 
was   done,   the  validation  of   the   original   presentation   in   our 
opinion  inevitably  and  necessarily    followed  by  operation  of  law. 
A  substantially  similar  view  was  taken  in  Partab  Singh  v.  Kishan 
Dyal  (').     We  cannot   see  how  the  Court   could  change  its  n:ind 
subsequently  and  undo  the  effect  of  its  action  unless  such  power  is 
conferred  by  law. 

We  are  further  unable  to  see,  with  all  deference  to  the 
authorities  that  lay  down  the  contrary,  how  the  Limitation  Act  can 
be  said  to  prevent  the  validation  of  the  plaint  in  circumstances 
like  the  above.  Section  4,  Explanation  of  the  Indian  Limita- 
tion Act,  1877,  provides  that  a  suit  is  instituted  in  ordinary  cases 
when  the  plaint  is  presented  to  the  proper  officer.  The  present- 
ation of  the  plaint  is  regulated  (1)  by  the  Code  of  Civil  Proce- 
dure, the  provisions  of  which  were  not  violated  by  the  plaintiff 
when  he  filed  his  plaint  in  this  case,  and  (2)  in  certain  particulars 
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by  the  Court  lees  Act,  wbicli  requires  that  the  plaint  shall  be 
properly  valued  and  iiuposes  on  the  Court  the  duty  of  enioiciijg 
that  rule.  Under  Section  9  of  the  Court  Fees  Act  and  Section 
64,  Civil  Procedure  Code,  the  Couit  has  got  the  plaint  properly 
stamped  on  the  value  ascertained  by  inquiry.  Section  ii8  of  tbe 
Court  Fees  Act  lays  down  in  clear  terms  that  the  eflect  of  such 
stamping  is  to  vahdate  the  original  presentation  of  th«  plaint. 
It  is  difficult  to  see  what  the  Limitation  Act,  an  Act,  be  it 
observed  not  m  pan  tna^ena,  has  got  to  do  with  the  interpreta- 
tion of  Section  28  of  the  Court  Fees  Act,  or  why  the  plain 
language  of  that  section  should  not  be  enforced  because  it  would 
have  the  effect  of  nullifying  a  contention  on  the  head  of 
limitation. 

The  plaint  was  admittedly  tiled  within  the  period  prescribed 
for  the  suit  in  the  Limitation  Act,  and  satibhed  all  the  require- 
ments of  the  Code  of  Civil  Procedure,  it  was  insufficiently 
stumped  and  thus  oifended  against  a  h^cai  law.  That  law 
prescribes  the  penalty  for  the  Dreach  ana  iiseif  ptoviues  the 
means  of  getting  over  the  Lonbtquenteis  oi  that  breach.  I'Le 
Court  is  bound  to  give  thttt  lo  us  piovisions  and  to  see 
that  the  public  do  not  evuae  the  payment  of  their  dues  under 
it,  but  this  is  the  only  consideration  itgulating  its  action  and 
not  the  pleas  of  the  defendants  m  the  c«se  before  itbelt.  If  the 
plaint  is  a  nullity  under  the  Court  iees  Act  il  it  is  not  properly 
stamped,  the  defeLdant  is  undoubtedly  entitled  to  take  advantage 
of  it,  but  ne  cannot  complain  il  tLe  piovisions  oi  ihe  Act  lor 
getting  rid  of  the  defect  are  lawiully  applita  by  the  Court  lor 
that  purpofcc.  Besides,  it  is  a  well  settled  rule  that  fiacal 
enactments  itquire  to  be  strictly  construed  and  that  penal 
provisions  cannot  be  extended  in  their  scope.  A  Court  cannot 
bo  prevented  from  receiving  the  deficient  Court-fee  and  theie- 
by  validating  a  plaint  from  ttie  oiigintil  date  of  presentation 
because  a  possible  plea  of  limitation  would  be  defeated  thereby 
nor  justified  in  declining  to  receive  such  lee. 

Even  if  it  is  right  to  refuse  to  exercise  the  discretion  to 
receive  the  deficient  Court-lee  on  such  a  grounu  the  validation 
that  results  after  acceptance  of  such  lee  cannot  ugaiu  be  annul- 
led, nor  has  the  Court  any  power  to  lecensiaer  and  set  aside  ita 
decision.  The  Court  Fees  Act  uoea  not  givt  any  such  power, 
and  its  provisions  muat  be  takou  lo  be  compk-ie  lor,  and  lo  bo 
the  sole  guide  in,  all  n-atterti  wuhin  its  ocope.  It  deals  with  ' 
revenue  reahzable  m  the  shape  oi  Court-lees,  and  when  a 
question  ai'ises  under  it  the  matter  ib  one  oxclusiveiy  between 
the  Stnto  aud  the  iinrsod  who    im  HmMu    t,>   .^..w    rt...  ► „.j  >.i 
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can  be  no  hardship  or  injustice  to  a  third  party  if  a  penalty 
prescribed  by  it  is  remitted  or  the  consequences  thereof  abro- 
gated by  the  Court  in  accordance  with  its  provisions. 

The  views  propuuaded  above  are  in  accoi'dance  with  Partab 
Singh  v.  Kishen  Dyal  (^)  and  Tara  tiingh  v.  Muhammad  ("), 
the  latter  case  is  very  analogous  in  its  tacts  to  the  present  one. 
Jhanda  Khan  v.  Bahadar  Alt  (')  was  also  a  similar  case,  in  which 
the  Court  lefased  to  take  additional  Cuurt-fces  on  the  valae 
assessed  by  a  commissiouer,  because  the  limitation  for  the  suit 
had  then  expired.  It  was  held  that  uuder  Section  54,  Civil  Pro- 
cedure Code,  the  Court  was  bouud  to  give  plaiutiti"  the  option  to 
make  up  the  deficieLt  Court-fee.  Ihis  Court  was  of  opinion  that 
assuming  Section  28  of  the  Coui  t  Fees  Act  gave  a  discretion  to 
the  Court  to  refuse  to  receive  the  dehcient  stamp  on  a  document 
filed  before  it,  such  a  provision  Wiis  contiolled  in  respect  of  plaints 
by  Section  54  of  the  Code  of  Civil  Pi-octdure,  which  required 
that  plaintiff  should  be  given  the  opportunity  to  file  the  addi- 
tional stamp.  Ihe  reasoning  of  the  learned  Judges  harmoniz- 
ing with  the  Court  Pees  Act,  the  Limitation  Act,  and  the  Code  of 
Civil  Procedure,  at  page  '61  of  the  report,  has  much  to  recom- 
mend it,  and  if  it  be  accepted  the  case  of  the  present  plaintiff 
becomes  still  stronger,  for  iu  the  foregoing  lemaiks  we  have  not 
assumed  that  Section  64,  Civil  Procedure  Code,  by  implication 
can  cure  the  defect  iu  the  piamt  ab  initio,  but  have  relied  on 
the  Court's  exercise  of  its  ducretion  in  making  plaintiff 
file  the  deficient  btamps  for  validating  the  pioctedings  from 
the  beginuing  under  Section  2b  of  the  Court  Pees  Act,  and 
in  Jhanda  Khan  y.  Bahadar  Ali  (*J  the  Court  had  refused  to 
receive  the  stamps.  Without  derogating  from  the  force  of  the 
^reasoning  we  are  of  opinion  that  Section  28  is  of  general  applica- 
tion. The  view  of  toectiou  54,  Civil  Procedure  Code,  taken  iu 
this  judgment,  with  which  we  agree,  is  supported  by  an  earlier 
ruling.     Sardar  Khushal  Singh  v.  Furan  Singh  (*). 

We  are  unable  to  agree  with  the  opinion  of  the  Allahabad 
Court  in  its  latest  pronouncement  on  this  subject  Ohata/rpal  v. 
Jagram  (•).  The  facts  of  that  case  are  very  similar  to  those  of 
the  present  case.  The  learned  Judges  did  not  in  the  judgment 
discuss  the  law,  but  followed  an  earlier  decision  of  the  Court. 
Muhammad  Ahmad  v.  Muhammad  Siraj-ud-din  (").  They 
admitted  that  the  case  was  beyond  doubt  a  hard  one,  but  did  not 
consider  that  hard  cases  should   be  allowed  to  make  bad  law.     It 


(»)  130  P.  fl„  1890.  (*)  156  P.  R„  1888. 

(«)  74  P.  R.,  1903.  (S)  I  L^  n^^  j^xVil  All.,  411. 

/i\  %  P    R     ia.<)3.  ^0^  /    L    R.    XXTIl  All     AO^i. 
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was  laid  down  in  the  last  named  judc'raent  that  Section  28  of 
the  Court  Fees  Act  did  not  cover  a  C'•.^o  of  ander-valuation  of 
the  suit,  and  that  under  Section  64  (a)  und  (6),  Civil  Procedure 
Code,  the  Court  could  not  grant  time  for  payment  of  deficient 
stamp  duty  so  as  to  extend  the  period  of  limitation.  In  our 
opinion  the  limitation  prescribed  for  suits  should  not  be  intro- 
duced as  an  element  in  interpreting  the  word  '*  presented  "  in 
the  explacation  to  Section  4  of  the  Limitation  Act,  and  as  the 
word  is  not  defined  in  the  Act,  the  obvious  intention  is  that  it  is 
to  be  interpreted  in  accordance  with  the  Acts  which  specially 
deal  with  the  subject,  viz.,  the  Code  of  Civil  Procedure  and  the 
Court  Fees  Act  in  the  matter  of  Court-fee  payable.  The  view 
taken  of  the  scope  of  Section  54  (a)  and  (h)  of  the  Code  of  Civil 
Procedure  in  it  is  also  opposed  to  that  of  this  Court  in  Sardar 
Khushal  Singh  v.  Puran  Singh  (^),  which  to  our  minds  appears 
to  be  the  sounder  of  the  two.  We  refer  here  to  another  judg- 
ment of  the  same  Court,  viz.,  Balkaran  Bai  v.  Oobind  Nath 
Tiwari  (2),  in  which  it  was  ruled  that  where  an  appeal  has  been 
filed  on  insuflBcient  stamp,  which  was  subsequently  made  good 
this  Btampirg  ccnld  not  validate  the  on'ginal  prepectation  except 
under  Section  28  of  the  Court  Fees  Act,  an  order  under  which 
could  only  be  passed  by  a  Judge,  and  solely  on  the  ground  of  mis- 
take or  inadvertence.  This  judgment  relates  to  appeals  alone 
but  the  principles  it  lays  down  were  disapproved  by  the  Legis- 
lature, which  enacted  Section  582  A,  Civil  Procedure  Code,  to 
counteract  its  effect.  Under  that  section  an  appeal  insuflBciently 
stamped  by  mistake  has  nevertheless  the  same  effect  and 
will  be  as  valid  as  if  it  had  been  properly  stamped,  provided  that 
the  requisite  stamp  is  supplied  within  a  reasonable  time  fixed 
by  the  Court  after  the  discovery  of  the  mistake.  The  Pull  Bench 
case  and  Section  582  A,  Civil  Procedure  Code,  have  no  further 
bearing  on  the  present  discussion  than  to  afFord  an  indication 
that  the  interpretation  we  are  disposed  to  put  upon  the  Court 
Fees  Act  is  in  accordance  with  the  intention  of  the  Legislature. 
Jainti  Frasad  v.  Bachu  Singh  (*)  is  a  ruling  on  the  irterprf  ta- 
tion  to  be  put  on  clauses  (a)  and  (6)  of  Section  64,  Civil  Pro- 
cedure Code,  and  it  was  held  therein  that  the  time  fixed  for 
making  good  the  deficient  stamp  duty  must  be  one  which  is 
within  the  lin>itation  prescribed  for  the  8uit.  hurgn  >ingh  v. 
Bisheshar  Dayal  (*)  takes  the  fame  view.  In  our  opinion,  how- 
ever, with  all  deference  to  the  learned  Judges,  the  interpretation 
of  Section  54  by    our  Court   in  Sardar  Khushal  Singh  v.  Puran 


C»)  15fi  P.  R.,  1888.  (»)  I.  L.  R.,  XV  All,,  65,  F  B 
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Singh  (*),  and  Jhanda  Khan  v.  Bahadar  Alt  (^),    appears  to   be 
more  in    consonance  with   tte  object  of  the  Legislature  and  more 
correct.     The  other  constrnction  is   likely   sometimes   to  lead  to 
great   injustice   and    hardship.      An    important     suit    may,   for 
instance,  be  instituted  long  before  the  expiration  of  limitation  and 
may  after  a   protracted  inquiry  on  the  merits  be  found  on  objec- 
tion by    defendant  at  a  late  stage  to   have  been   slightly  under- 
valued and    instituted  on  deficient   stamp.     The  deficiency  may 
not  be  more  than' a  fraction  of  a  rupee,  but  the  suit  must  never- 
theleps  on    this  ground    be   dismissed.     Su^h   an   interpretation 
amounts    to  laying   traps  for  suitors  which  no  vigilance  or  fore- 
sight on  their  part  can  avoid,  and  ip,  therefore,  we  venture  to  think, 
repugnant   to  the  true  intent  or  scope   of  a  purely   fiscal  enact- 
ment like  the  Court  Fees    Act.     There  is   nothing  in  that  Act  or 
even  in  the  Limitation  Act   which  directly  or  necessarily   leads 
to  such  a  result,  and  all   such  refinements'  in  the   extension  of 
their  penal  provisions  ought  to  be  avoided. 

Though  we  have  the  misfortune  to  differ  from  the  Allah- 
bad  High  Court,  we  are  glad  to  find  that  we  are  supported  not 
only  by  previous  rulings  of  this  Court,  but  by  the  authority  of  the 
Calcutta  and  Madras  High  Courts  in  a  series  of  decisions. 
Moti  Sahu  v.  Chhatri  Das  (^)  is  a  case  in  point,  in  which,  though 
the  deficiency  was  discovered  on  the  very  date  of  presentation, 
the  filing  of  the  requisite  stamps  under  the  order  of  the  Court 
was  held  to  validate  the  original  presentation.  This  view  was 
approved  and  followed  in  Surendra  Kumar  Basu  v.  Kunja  Behari 
Singh  (*)  and  in  BajMshori  Koer  v.  Madan  Mohan  Singh  ('). 
With  reference  to  the  Madras  High  Court,  it  is  only  necessary 
to  refer  to  Oheunappa  v.  Raghnnatha  (^)  in  which  an  analogous 
point  in  appeal  is  decided  declining  to  follow  the  Allahabad  Full 
Bench  case  reported  in  BulTcarun  Eai  v.  Goh'Ind  Nath  Tiwari  (J) 
above  cited,  and  this  was  before  the  enactment  of  SectioD  582A, 
Civil  Procedure  Code.  Patcha  Saheb  v.  Sub-Collector  of  North 
Arcot  (8)  and   Assan  v.  Pathumi»a  (^)  in  which  the  question  was 

ably  discussed  by    Mr.  J.    Subramania  Ayyar The 

Bombay  High  Court  also  in  a  recent  judgment,  Dhondiram  bin 
Laxman  v.  Taba  Savadan  (*°)  has  taken  a  similar  view  in  a  case 
like  the  present.  Lastly,  the  remark  of  their  Lordships  of  the 
Privy  Council   in  Skinner  v.  Orde  (^  i),  that  in  cases  of  this  kind 


(')  156  P.  R.,  1888.  (6)  I.  L.  R.,  XT  Mad.,  29. 
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"  the  plaint  is  not  converted  into  a  plaint  from  that  time  (i.e., 
"  when  the  deficiency  is  made  good)  only  bat  remains  with  its 
"  original  date  on  the  file  of  the  Court  and  becomes  free  from 
"the  objection  of  an  improper  stamp  when  the  correct 
"  stamp  has  been  placed  on  it  "  is  most  pertinent  in  this  connec- 
tion. In  our  opinion  the  weight  of  authority  in  favour  of  the 
construction  we  are  patting  on  the  Court  Fees  Act,  the  Civil 
Procedure  Code,  and  the  Limitation  Act  in  respect  of  institution 
of  plaints  and  deficiency  in  stamp  duty  appears  to  be  overwhem- 
ing. 

Lakha  v.  Munshi  Ram  (^)  was  cited  in  the  argument  for 
the  respondents  as  supporting  their  contention,  but  it  has  no 
bearing  on  the  question  before  ua.  There  the  plaint  was  not 
stamped  at  all  and  was  sent  by  post.  Here  there  was  no 
question  of  mistake  or  inadvertence,  and  the  Court  had  no  power 
under  Section  28  of  the  Court  Pees  Act  to  receive  the  stamps 
subsequently  filed  by  plaintiff  of  his  own  motion,  and  the  action 
of  the  Court  was  altogether  ultra  vires.  The  same  view  was 
taken  in  Partab  Singh  v.  Kishan  Dyal  (*). 

In  short  oar  opinion  is— 

(1)  That  the  word  "presented"  in  the  explanation  to 
Section  4  of  the  Indian  Limitation  Act  should  be  interpreted 
in  accordance  with  the  provisions  of  the  Code  of  Civil  Pro- 
cedure, Section  48. 

(2)  That  the  Court  Fees  Act  and  the  Civil  Procedure  Code 
should  be  read  together  in  regard  to  the  presentation  of  plaints 
and  the  making  up  of  stamp  duty,  but  not  with  the  provisions 
of  the  Limitation  Act,  which  is  not  an  Act  in  pari  materia. 

(3)  That  under  Section  54  of  the  Civil  Procedure  Code  and 
Section  28  of  the  Ooarb  Fees  Act  deficiency  in  stamps  can  be 
made  good  by  order  of  Court  irrespective  of  the  question  whether 
on  the  date  of  filing  them  the  limitation  for  the  suit  has  expired 
or  not. 

(4)  That  under  Section  28  of  the  Court  Fees  Act  on  the 
making  up  of  the  deficiency  of  stamp  duty  by  order  of  Court  the 
plaint  and  all  proceedings  relative  thereto  are  validated  from  the 
date  of  original  presentation,  even  though  the  limitation  for 
the  suit  had  since  expired. 

(5)  That  once  the  stamps  are  taken  by  the  Court  the  order 
cannot  be  subsequently  set  aside,  nor  the  validation  of  the 
original  presentation  annulled. 
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We  accept  the  appeal  and,  reversing  the  decrees  of  the 
lower  Court?,  remand  the  case  to  the  Court  of  first  instance  for 
trial  on  the  merits. 

Respondents  will  pay  costs  in  all  the  Courts. 

Appeal  allowed. 

No.  124. 

Before  Mr.  Justice  Rattigan. 

DARBHAN  KHAN  AND  0THER3,-.( Defendants),— 
APPELLANTS, 
Appbllatb  Sibi.  {  Verstis 

SOHAURAMAL,— (Plaintiff),- RESPONDENT. 
Civil  Appeal  No.  685  of  1906. 

Pre-emption — Sale  of  a  share  of  joint  property  to  a  stranger — Subsequent 
acquisition  of  another  sharer  s  interest  by  vendee — Suit  hy  a  third  co-sharer 
with  respect  to  first  sale  alone. 

Held,  that  a  person  who  was  at  the  date  of  sale  a  co -sharer  in  the  land 
y       y         cannot  claim  pre-emption  in  respect  of  a  sale  of  that  land  as  against  the 
^'t^'-^yVyt/uCc^j^'l-^ «    vendee  who  at  the  date  of  sale  was  not  a  co-sharer  therein  but  became  a 
—  '  co-sharer  before  the  plaintiff  instituted  his  suit  for  pre-emption.  ' 

)itscellanpo  us  further  apoeal  from  the  order  of  F.J.  Dixon,  Esquire, 
Divisional   Judge,  Multan  Division,  dated  ^Oth  March   1906. 
Beechey,  for  appellants. 
Rosban  Lai,  for  respondent. 
The  judgment  of  the  learned  Judge  was  as  follows  : — 

Zrd  Novr.  1906.  Rattigan,  J. — The  facts  of  this  case  are  not  disputed  and  are 

briefly  as  follows  :— On  the  29th  October  1903  one  Alia  Waaaya 
sold  certain  land  to  Sardar  Darehan  Khan  ;  and  on  llth 
February  1904  one  Khan  sold  certain  other  lands  in  the  same 
khatas  to  the  said  vendee.  On  the  20th  October  1904 
plaintiff,  who  has  throughout  baen  a  co-sharer  in  th^  sail 
khatas  with  the  exception  of  a  small  plot  of  land,  in  which 
he  is  merely  a  tenant-at-will,  sued  for  pre-emption  in 
respect  of  the  sale  of  the  29th  October  1903,  the  later  sale 
of  the  llth  February  1904  not  being  challenged.  The  first 
Court  dismissed  the  claim  on  the  ground  that  at  the  time 
when  plaintiff  sued,  the  defendant  had  become  a  co-sharer 
in  the  khatas  and  had  thns  an  equal  right  with  plaintiff. 
This  decision  was  reversed  on  appeal  by  the  Divisional  Judge, 
who  held  that  as  the  vendee  was  not  a  co-sharer  in  the 
khatas  at  the  date  of  the  sale  in  question,  plaintiff  had 
the  right  of  pre-emption  claimed  by  him,  except  in  respect  of  the 
plot  of  land  above  referred  to,  which  forms  no  part  of  the  khatas 
in  which  plaintiff  is,  and  always  has  been,  a  co-sharer. 
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Apart,  then,  from  the  dispute  as  regards  this  plot  of 
land,  as  to  which  the  plaintiff  has  clearly  no  right  of  pre- 
emption, the  question  is  whether  under  the  circumstances 
as  above  detailed  plaintiffs  can  claim  a  preferential  right  on 
the  ground  that  at  the  date  of  the  sale  the  vendee  vyas 
not  a  co-sharer  in  the  khitas  though  before  the  suit  for 
pre-emption  was  instituted  the  latter  had  by  his  subsequent 
purchase  of  the  Ilth  February  1904,  which  stands  unimpeached, 
become  such  co-sharer  ?  I  have  heard  all  that  Messrs.  Beechey 
and  Roshan  Lai  had  to  urge  in  support  of  their  respective 
cases,  and  the  conclusion  at  which  I  have  arrived  ie  that 
the   first    Court    was   right   in   dismissing    the     plaintiff's    suit. 

A  right  of  pre-smptioi  u  a  jus  ad  rem  alienam  acquirendam 
and  not  a  jus  in  re  aliena ;  or,  in  other  words,  the  pre-emp''iOr 
can,  if  he  so  wishes,  by  adopting  the  proper  procedure 
acqaire  another  person's  property  in  preference  to  third  persons, 
whose  rights  t,  >  such  property  are,  in  the  eye  of  customary 
law,  as  eauaciatod  in  the  Panjib  LiW4  Aot,  inferior  to  his. 
Eat  a  pre-e  nptor  has  nn  right  or  interest  in  such  property 
until  hi^  right  of  pre-emption  is  duly  established  by  the 
decree  of  the  Coart  and  he  has  satisfied  the  terms  of  that 
decree,  and  if  before  he  institutes  a  suit  for  the  purpose  of 
establishing  his  right  of  pre-emption,  he  has  lost  his  pre- 
emptive right,  either  by  some  act  of  his  own  or  by  other 
circumstances  quite  uaconnected  with  any  voluntary  act  on 
his  part,  he  cannot  claim  his  preferential  rights  as  against  a 
person  who,  at  the  date  of  suit,  is  in  possession  of  the  land  as 
proprietor  with  rights  whioh,  for  the  parposes  of  pre-emption,  are 
equal  to  those  of  the  claimant.  I  have  said  that  the  pre-emptor's 
right  in  the  land,  as  disiiogaished  from  his  right  to  acquire  the 
land,  are  perfeotei  and  complete i  only  whan  he  obtains  and 
satisfies  the  decree,  but  from  this  I  do  not  wish  it  to  bo  inferred 
that  his  right  to  claim  pre-emption  would  necessarily  be  defeated 
by  an  alienation  made  after  the  litis  contestatia.  The  doctrine  of 
Us  pendens  might  apply  to  such  cases.  But  this  is  not  the 
question  before  me.  The  case  with  which  1  have  to  deal  is  simply 
whether  A,  who  was  at  the  date  of  sale  a  co-sharer  in  the  land, 
can  claim  pre-emption  in  respect  of  a  sale  of  that  land  as  against 
a  person  who  at  the  date  of  sale  was  not  a  co-sharer  therein, 
but  became  a  co-sharer  before  the  plaintiff  instituted  his  suit 
for  pre-emption  ? 

There   can    be    no  doubt,  upon  the  authorities  of  Amirullah 
Shah   V.   Tube   Hussein    (i),   Mahtab-ud-din  v.  Karam  Ilahi  ('), 
(»)  138  P.  B.,  1884.  (»)  73  P.  B.,  1898. 
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Topan  Mai  v.  Ditta  ('),  Atma  Bam  v.  Devi  Byal  ('),  and 
Muhammad  Ayuh  Khan  v.  Rure  Khan  (^),  that  a  pre-empfcor 
who  loses  his  rights  of  pre-emption  after  the  date  of  sale  and 
before  bringing  bis  snit  cannot  claim  to  pre-empt  the  property  in 
virtue  of  the  right  originally  possessed  by  him.  And  as  remarked 
by  Harris,  J.,  in  Khan  v.  Mahanda  (*),  it  is  immaterial  whether 
the  pre-emptor  has  lost  his  right  of  pre-emption  by  a  voluntary 
act  on  his  part  or  by  circumstances  beyond  his  control.  What 
the  Courts  have  to  look  to  is  the  question  whether  at  the  date  of 
the  institution  of  the  pre-emption  suit  as  well  as  at  the  date 
of  the  sale  the  plaintiff  has  preferential  rights  compared  with 
the  rights  of  the  defendant  in  possession  of  the  land.  This 
proposition  is,  I  venture  to  think,  in  accord  with  the  real 
nature  of  the  right  of  pre-emption  and  with  the  trend  of 
authority  (see,  in  addition  to  the  rulings  above  referred  to, 
Bam  Hit  Singh  v.  Narain  Bai  ('),  Janki  Prasad  v.  Ishar  Das  (®), 
and  Bam  Gopal  v.  Piari  Lai  (^),  upon  principle,  it  is  but  logical 
to  hold  that  if  before  the  person,  who  has  at  the  date  of  sale  pre- 
ferential rights  of  purchase,  institutes  a  suit  for  the  purpose  of 
establishing  his  right,  the  original  vendee  is  able  to  acquire  rights 
equal  to  those  of  the  claimant  qua  pre-emption,  the  sale  to  the 
latter  cannot  be  subsequently  set  aside  at  the  instance  of  the 
claimant.  Admittedly  the  original  vendee  could  defeat  the 
claimant's  right  by  reselling  the  land  before  the  institution  of  the 
pre-emption  suit  to  a  third  person  who  had  equal  rights  quoad  hoc 
with  the  pre-emptor,  and  I  can  see  no  difference  in  principle  why 
the  vendee  shorld  not  be  able  to  defeat  the  pre-emptor'e  right 
equally  successfully  by  acquiring  for  himself,  before  the 
institution  of  such  suit,  such  equal  rights. 

The  Divisional  Judge  has  referred  to  two  decisions  in 
support  of  his  conclusions,  but  neither  case  seems  to  me  to 
be  in  point.  In  Muhammad  Ayuh  Khan  v.  Bure  Khan  ('),  it 
was  held  that  a  person  who  became  a  co-sharer  after  the  date  of 
the  sale  could  not  claim  to  have  a  right  of  pre-emption  in  respect 
of  such  sale  and  could  not  therefore  sue  for  pre-emption.  Here 
the  point  is  not  whether  the  defendant  could  have  sued  for  pre- 
emption in  respect  of  the  sale  of  the  29th  October  1903,  but 
whether  he  is  not  entitled  by  reason  of  the  sale  of  the  11th 
February  1904,  which  made  him  a  co- sharer  in  the  khata,  to 
successfully  resist  the  claim  made  by  the  pre-emptor  in  October 
1904.     In  Muhammad  Nawaz  Khan  v.  Mussammat  Boho  Sahib  (*), 

(»)  47  P.  L.  R.,  1905.  (•)  I.  L  B.  XKVI  All.,  389. 

(2)  49  P.  B.,  1901.  («)  I.L.R.  XXT  All.,  374. 

(3)  95  P.  B.,  1901.  (')  I.  L.  B.,  in  All,  441. 
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the  other  case  referred  to  by  the  Divisional  Judge  this  distinction 
is  very  clearly  brought  out.  In  this  latter  case  Cbatterji,  J., 
remarked :  "  It  is  also  urged  that  defendant  having  at  all  events 
*'  immediately  parted  with  his  own  house  ought  not  to-be  allowed 
"to  retain  the  one  in  suit  in  the  strength  of  his  ownership  of 
*' that  house.  But  he  is  defendant,  not  plaintiff ,  And  the  question 
"  of  priority  must  be  decided  with  reference  to  the  circumstances 
"  existing  at  the  time  of  his  purchase,  and  if  he  wal 
"entitled  to  purchase  at  the  time  of  sale,  he  did  not  forfeit  his 
'*  right  by  parting  with  his  own  house  afterwards.  It  would 
"  have  been  different  had  the  plaintiff  been  in  his  position"  For 
the  reasons  given  I  hold  that  at  the  date  of  institution  of  the 
present  suit  plaintiff  had  not  a  right  of  pre-emption  in  respect 
of  the  sale  to  defendant  in  October  190.3  and  that  his  suit  should 
therefore  have  been  dismissed.  I  accordingly  accept  the  appeal 
and  dismiss  plaintiff's  suit  with  costs  throughout. 

Appeal  allowed. 

No-  125. 

Before  Mr.  Justice  Rattigan 
HAKIM,— (Plaintiff),— PETITIONER,  % 

Versus  \  Eitibiom  Sidi. 

R  AL  Y  A ,— (Defendant),- RES  PONDENT.  ) 

Civil  Revision  No.  1967  of  1906. 

Small  Cause  Court,  Jurisdiction  of — Suit  for  damages  for  trench  of 
betrothal  contract— Small  Cause  Courts  Act,  1887,  Schedule  II,  Article  35  (g) — 
Eevision — Defect  of  jurisdiction — Punjab  Courts  Act,  1884,  Section  70  (a). 

Eeld,  that  a  suit  for  damages  for  breach  of  a  betrothal  contract  comes 
within  dause  (g"*  of  Article  35  of  the  second  schedule  to  the  Provincial  Small 
Cause  Courts  Act,  and  as  such  is  excepted  from  the  jurisdiction  of  a  Court  of 
Small  Causes. 

2^ura\.  Alia  Diita  (»),  EaMm  Mvhamrr.ad  Ashraf  Hvsscinv.  Syed 
Iduhamntad  Ali  (")  referred  to. 

Eeld,  also,  that  where  it  appears  that  an  infeiior  Court  has  heard  an 
appeal  which  was  entertainable  by  a  siiperirr  Ccnrt,  tte  Chief  Court  is  not 
bound  to  interfere  under  its  revisional  powers  unless  failure  of  justice  has 
resulted  from  such  defect. 

Eansa  v.  Ram  Singh  (")  cited. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

Rattigan,  J.— -The   facts  alleged   in   the     plaint  were  that     IQth  Feb    1907 
Ralya,  defendant,  had  betrothed  his  daughter,  Mussammat  Nand 
Kour,  to  Moti,  plaintiff  No.  2,  but  had   subsequrntly  given  her  in 
(>)  132  P.  B.,  1889.  {'\  J.  L.  B.,  XXIV  Mad.,  652. 
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marriage  to  a  third  person.  Plaintiffs,  who  are  father  and  son, 
sue  for  Rs.  500  as  compensation,  and  assess  their  damages  as 
follows  : — = 

(l)]Rs.  80  paid  to  Ralya  on  the  day  of  the  betrothal ; 

(2)  Rs.   260,  the  value  of  jewellery   and   garments  subse- 

quently given  to  Ralya  for  the  use  of  Mussammat  Nand 
Kour ; 

(3)  Rs.  100  paid   to   Ralya  for   expenses  in  connection  with 

the  proposed  marriage  ;  and 

(4)  Rs.  70  as  compensation  for  breach  of  contract. 

The  questions  before  me  are  (a)  whether  the  District  Judge 
had  jurisdiction  to  hear  and  decide  the  appeal  to  his  Conit,  and 
(6)  whether,  if  he  had  no  such  jurisdiction,  this  Court  should 
interfere  on  the  revision  side,  regard  being  had  to  the  remarks 
of  the  Full  Bench  in  Eansa  v.  Ram  Singh  {}). 

The  answer  to  the  first  question  depends  on  whether  the 
suit  is  a  suit  cognizable  by  a  Small  Cause  Court,  or  an  *  unclaseed  ' 
suit  as  defined  in  Section  3  of  the  Punjab  Courts  Act. 

In   my  opinion   the   ruling   of   this    Court  in  Nura   v.   Alia 

Ditta  (')  is  directly  in  point.  In  that  case  plaintiff  sued  to  recover 

Rs.  150   from  defendant  on    the   ground   that    the    latter    had 

taken  that  sum  from  the  plaintiff,  promising   to   give   him    his 

daughter   in   marriage,    but  had   failed   to   do  so.     The   learned 

Judges  (Frizelle  and  Rivaz,  JJ.)  held  that   the  claim   fell  within 

\  clause  (g)  of  Article  35  of  the  Provincial  Small  Cause  Courts  Act, 

1 1887,  the  expression  "  compensation"   as  used  in  that  clause  hav- 

\ing  the  same  meaning  as  in  Section  73  of  the   Indian   Contract 

Uct,  1872. 

V  For  respondents  Mr.  Kharak  Singh  refers  to  the  decision 
of  the  High  Ccuit  of  Madias  in  Hakim  Muhammad  AsJiraf 
ELusain  v.  Sayed  Muhammad  Ali  (^),  where  it  is  laid  down  that 
a  suit  for  compensation  for  breach  of  promise  of  marriage  is  a 
suit  of  the  nature  of  an  action  for  breach  of  promises  as  under- 
stood in  English  law  and  that  a  suit  bj  a  plaintiff  who  claims 
damages  for  breach  of  a  contract  of  marriage  entered  into 
between  his  father  and  the  father  of  the  girl  does  not  fall  under 
clause  (gf)  of  the  article.  But  clause  (^)  refers  also  to  suits  for 
compensation  for  breach  of  contract  of  betrothal,  and  I  see  no 
reason    why   plaintiff  No.  1,  who  entered  into  the  contract  with 

O  36  P.  B.,  1902,  F.  B.  C)  132  P.  F..,  1889. 

(»)  1.  L.  «.,  XXlYMad.,  652. 
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defendant  No.  1,  should  be  debarred  from  suing  the  latter  for 
compensation  for  its  breach. 

I  hold,  therefore,  that  the  snifc  wag  an  nnclassed  suit,  and  as 
it   was  of  value  exceeding  Ra.  100   the   District   Judge    had   no 
jurisdiction  to  hear  it.     But   am  I  on  this   account   bound    to 
interfere  ?  Mr.  Nanak  Chand  contends  that  I  am,  and  argues  that 
the  remarks  of  the  Full  Bench  in  the  case   cited   have    reference 
merely  to  those  cases   where  a  superior    Court  hears   and  decides 
an  appeal    which   should   properly  have   been  presented   to   an 
inferior  Court.     If,  on  the  other  hand,  urges  the  learned  counsel, 
an  inferior  Oourb   hears  an   appeal  which  was  entertainable  by  a 
superior   C  )urt,  the   parties  are  necessarily  prejudiced,    as  they 
were  entitle!  to  have   their  case  decided   by  an  officer  who  from 
his  position  must  be    more  experienced    than  the  officer  who  haa 
in  point  of  i%<it  determined   the   appeal.     This    argument  is  not 
without  force,  but  without    attempting   to  lay  down  any  general 
rule,  I  think  that  this    Court  must  in  all  such  cases  have  regard 
to  th9  oarti«u1ar   f  tct^i  and  mu^t    decide  in  each   case  upon  these 
faot^   whit'ign   or    nit    the    d^Feib   of  jurisdiction   has    actually 
pr^jalirjai    th'^    P^rty  who  co-nplains  of  the  want  of  jurisdiction. 
This  is  how  I  read  the  judgment  of  the  Full  Bench,  and  I  do  not 
think   that    the  learned   .TndgeS     intended   to  draw    any    such 
distinction  as  Mr.  Nanak  Chand  now  contends  for. 

In  the  present  instance  the  case  has  on  appeal  been  very 
carefnlly  and  fully  considered  by  the  District  Judge,  who  is  an 
officer  of  experience,  and  Mr.  Nanak  Chand  was  not  able  to  point 
to  any  circumstance  from  which  prejudice  to  his  client  might  be 
inferred.    I  accordingly  reject  this  application  with  costs. 

Application  dismissed. 


No-  126. 

Before  Mr.  Justice  Johnstone  and  Mr.  Justice  Rattigan. 

NARPAT  RAI  AND  ANOTHER,— (Defendants),— 
APPELLANTS, 

Versus  ^  Appbllitb  Sioa. 

DEVI  DAS  AND  OTHERS,— (Plaintiffs),— RESPONDENTS. 

Civil  Appeal  No.  806  of  1906. 

Arbitration— Agreement  to  refer  to  arbitration.—  Application  to  file  such 
agreement — Order  allowing  agree)nent  to  be  filed — Bight  of  appeal  from  Buch 
order — Civil  Procedure  Code,  1882,  Section  523. 

Held,  that  "when  a  Court  acting  under  Section  623,  Civil  Procedure  Code, 
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reference  thereon  an  appeal  lies  from  such  order  which  is  a  "  decree  "  •within 
the  meaning  of  that  expression  as  defined  in  the  Code. 

Jhavgi  Bam  V.  Budho  Bai  (^),  Qhulan  Jilani  v.  Muhammad  Eussain  (•), 
Pounusami  Mudali  v.  Mandi  Bundara  Mudoli  (»),  Thiruvenga  Dattiengarh  V. 
Vaidanatha  Ayyar  (*),  and  Janodkey  Nath  Ouha  v.  Brojo  Lai  Ouha  (') 
cited  and  followed. 

Katik  Ram  v.  Bahu  Lai  (")  and  Basant  Lai  V.  Kunji  Lai  (»)  dis- 
tinguished and  not  approved. 

First   appeal  from  the   decree  of  Sheilch   Mir  an  Bakhsh,  Sub- 
Judge,  Lahore,  dated  7th  July  1906. 

Grey,   Mnhammad   Shafi,  Sukh  Dial   and   Tirath  Ram,   for 
appellants. 

Beechey,  Ganpat  Rai  and  Durga  Das,  for  respondents. 

On  the  question  of  right  to  appeal,   the  following  judgment 

was  delivered  by 

I9th  Jany.  1907.  Rattigan,  -J.  (Johnstone,  J.,   concurring). — Mr.  Beechey,  for 

respondents,  urges  as  a  preliminary  objection  that  no  appeal  lies 

in  this  case,  and  the  question  which  we  have  to  decide,  upon  this 

objection,  is  whether  an  appeal  lies  when  the  Court  acting  under 

Section  523,  Civil  Procedure  Code,  causes   an  agreement  to  refer 

to  arbitration  to  be  Bled  and  makes  an  order  of  reference  thereon. 

It  is  common  ground    between  the   parties  that  an    appeal   lies 

in  snch  a   case  only  if  the  order  of  the   Court   is  "  a  decree  "  aa 

defined   in  Section  2  of  the  Code,  that   is  to   say,  if   it  is  "  the 

formal   expression  of  an   adjudication   upon  any   right   claimed 

or  defence  set  up,  in  a  Civil   Court,  when  such  ndjndication,   so 

far   as   regards  the   Court   expressing    it,   decides   the  suit   or 

appeal." 

We  have  the  authority  of  the  Full  Bench  of  this  Court 
for  the  proposition  that  an  order  under  Section  523  of  the  Code 
refusing  to  accept  an  application  under  that  section  is  a  decree 
and  appealable  as  such  {Jhangi  Bam  v.  Budho  Bai  (*)).  The 
question  now  before  us  is  whether  an  order  accepting  such  an 
application  and  making  the  order  of  reference  as  prayed  for  is 
also  a  decree. 

Mr.  Beechey  argues  that  there  is  an  essential  diEFerence  between 
the  two  cases.  If  the  application  is  rejected,  the  Court  has  finally 
adjudicated  upon  the  matter  before  it  so  far  as  it  is  concerned. 
But  if  the  application  is  accepted  and  a  reference  is  thereon 
made  to  the  arbitrators,  the   first  step  is  taken  in   proceedings 


{')  84  P.  K.,  1901,  F.  B.  (*)  I.  L.  B.,  XXIX  Mad.,  303. 

(«)  25  P.  R.,  1902,  P.  C.  C)  I.  L.  R.,  XXXIII  Callc,  757. 

(»M  L.  B.,  XXVIl  Mad.,  255.     (•)  J.  L.  B.,  XXVI  All.,  805. 
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which  are  to  be  treated  as  a  suit.     The  acceptance  of  the  applica- 
tion  (po  Mr.   Beeohey  contends)   is  the  initial  step  in    the   suit. 
Once  this  step  is  taken,  the  "  suit  "  really  begins  and  the  sabso- 
quent  proceedings  are  proceedings  in   the  suit  so  started,  and  the 
Bait  does   not  terminate  until    the   arbitrators  have  given  their 
award   and  the   Court   has  passed   a  decree  in   the  terms   of  the 
award.     In  support  of  his  argument,  the  learned  counsel  referred 
to  the   provisions  of    Section    524,  Civil    Procedure  Code,  which 
provide  that  "  the  foregoing  provisions  of  this  chapter,  so  far  as 
they  are  consistent  with  any  agreement  so  61ed,  shall  be  applicable 
to  all  proceedings  under  an  order  of  reference  made  by  the  Court 
under   Section   523   and    to  the  award    of  arbitration,  and  to  the 
enforcement  of  the  decree    founded  thereon."     These  provisions, 
according  to  the  learned  counsels'  argument,  clearly  imply  that  the 
"  suit  "  is  not  terminated  ipso  facto  on  the  making  of  the  order  of 
reference.     The   learned   counsel    further  urged  in  support,  of  his 
contention,    that  the   order  of   leference   under  Section  523  does 
not  in  any  sense,  so  fsir  as  the  Court  making  it,  decide  the  "  suit." 
The    Court,  it   is  urged,  has  still  to  wa't  the  nward  of  arbitration, 
audits   final    adjudication  takes   place  only    when   it    makes    its 
decree   upon  the   award.     As  another,   but  subsidiary  argument, 
it  is   said  that  it  would   be  moat  anomalous  that  there  should  be 
two  decrees  in  one  and  the  same  suit,  the  one  "  decree"  being  the 
order  of   reference   under   Section    523  and    the  other  "  decree  " 
being   the    decree   made  on   the  award.     The    latter   argument 
does  not    seem    to  me    to  he    fatal  to  appellants'    contention,  for, 
though   anomalous,  there  can  undoubtedly    in  some  cases  be  two 
decrees   in  one   and  the   same   suit.     For   example,   in  a  suit  for 
dissolution   of  partnership   there   is  first  the   preliminary   decree 
for  dissolution,  and  secondly  the  final  decree.     (See  Nos.  132  and 
]33ofthe   form    decree  in  Schedule   IV   of  the  Civil  Procedure 
Code).     I  am  not  prepared,  however,  to  s.iy  that  there  is  no  force 
in  Mr.  Beechey's  argument  in  the  other  roppects,but  feel  that  the 
question  before  us  is  really  concluded  by  the  expression  of  opinion 
in  their  Lordships   of  the    Privy   Council  decision  in  the  case  of 
Ghulam  Jilnni   v.    Muhammad  Hassan    (').     In    this   case  their 
Lordships   pointed   out   that   the  chapter   in  the   Code  of  Civil 
Procedure   on   Reference   to  Arbitration  (Chapter  XXXVI)  deals 
with  arbitration  under  three  heads — 

(1)  "Where  the  parties  to  a  litigation  desire  to  refer  any 
matter  in  difference  between  them  in  suit.  In  that  case  all 
proceedings  from  first  to  last  are  under  the  supervision  of  the 
Court." 
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(2)  "Where  parties  without  having  recourse  to  litigation 
agree  to  refer  their  differences  to  arbitration,  and  it  is  desired 
that  the  agreement  of  reference  should  have  <he  sanction  of  the 
Court.  In  that  case  all  further  proceedings  are  under  the 
supervision  of  the  Court. " 

(3)  "When  the  agreement  of  reference  is  made,  and  the 
arbitration  itself  takes  place  without  the  intervention  of  the 
Court,  and  the  assistance  of  the  Court  is  Only  sought  in  order  to 
give  effect  to  award." 

The   present  case   obviously  falls   under  the   second  of  the 
above  headings,  and  with  reference  to  such  cases  their  Lordships 
observed  :    "  In  cases  falling  under  heads  II  and  III  proceedings 
"  described  as   a  suit  and  registered    as  such  must  be  taken  in 
"  order  to  bring  the  matter — tJie  agreement  to  refer,  or  the  award, 
"  as  the  case  may  bo — under  the  cognizance  of  the  Court.  That  is, 
"  or  may  be,  a  litigious  proceeding— cause   may  be  shown  against 
the  application — and  it  ivould  seem  that  the  order  made  thereon  is 
"  a  decree  within   the  meming  of  that  expression  as  defined  in  the 
"  Givil  Proceiure  Gode."     This,  no  doubt,  ig  a  mere  ohiter  dictum, 
but  even   so,   the  Courts   of   this   country  are   not   entitled,  in 
my  opinion,   to  decide  counter  to  so   clearly  an  expressed  opinion 
of  the  highest  Court  of  Appeal,     The  Full  Bench  of  the   Madras 
High    Court,   with   reference    to   the  passage   cited,    remarked  : 
"  This    is    a  considered     dictum   and    is,    we    think,     fully     in 
accordance   with    the  scheme  and  policy  of  the  Code.  "     (Pouna- 
sami  Mudali  r.  Mandi    Sundara  Mnduli  {^),  fii  page   258).     Mr. 
Beechey  relies  upon  the  decisions  of  the  Allahabad  High  Court  in 
Katih  Bam  v.  Babu  Lai  (^)  and  Basant  Lnl  v.  Kunji    Lai   (^), 
but  these  cases  are  clearly  distinguishable,  the  decision  in   them 
being  that  an   order  under   Section  526  refusing  to  file  an  award 
is  not   appealable.     These  decisions  are,  however,   opposed  to  the 
ruling   of  the   Full  Bench  of  this  Court  in  Jhangi  Bam  v.  Budho 
Bai  (*),  and  to  a   number  of   rulings  of  the  other  High  Courts 
(e.  g.,    Thiruvenga    Datiiengarh   v.    Vaidanatha    Ayyar   (s),   and 
Janodhey  Nath  Ouha  v.  Brojo  Lai  Guha  (")). 

I  would,  therefore,  hold  upon  the  authority  of  the  passage 
quoted  from  Ghulam  Jilani's  case  and  the  ruling  in  Jhangi  Ram's 
case  (for  I  cannot  personally  see  any  vital  distinction  qua  the 
right  of  appeal,  between  an  order  accepting  or  an  order  rejecting 
an  application  under  Section  623)  that  an  appeal  lies  in  the 
present  case. 


(1)   I.  L.  B.,  iXYII  Mad  ,  256.  (♦)  84  P.  i?.,  1901,  F.  B. 

(»)  ',1.  I.  B.,  JlYl  All.,  205.  C)  J.  L.  R,  XIIX  Mad.,  308. 
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No.  127. 

Before  Mr,  Justice  Chatter ji,  G.  I.  E.,  and  Mr.  Justice 
Johnstone. 
BARKAT   ALI,— (Defendant),— APPELLANT, 

Versus  \  Ap?ellatb  Side. 

JHANDU,--(Plaintiff),— RESPONDENT. 

Civil  Appeal  No.  732  of  1906. 

Custom — Alienaiiin — Oift  of  ancefirol  proj eriy  hy  rJiildhss  proprietor 
in  favour  of  strangers — Awans  of  Jvlluvdur  District. 

Held,  that  by  custom  among  Awans  of  the  JuHundur  District  a  childless 
proprietor  is  not  competent  to  make  a  free  and  absolute  gift  of  his  ancestral 
land  to  strangers  and  non-relations  in  the  presence  of  his  male  agnates. 

Further  appeal  from  the  decree  of  Major  B.  0.  Boe,  Divisional 
Judge,  Jullundur  Division,  dated  listh  March  1906. 

Garcharan  Singh,  for  appellant. 

Shiv  Narain,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Chatteeji,  J. — This   appeal  and  No.   66  of   1906  are  cross  Srd  April  1907. 
appeals  and  will  be  disposed  of  by  one  judgment. 

The  material  facts  are  given  in  the  judgments  of  the  Lower 
Courts.  The  parties  are  Awans  of  Phulpur  and  Kaditmwalj  in 
the  Jullucdnr  iahsil  and  District,  and  the  disputed  land  is 
situate  at  the  latter  place,  while  plaintifis  are  landholders  and 
residents  of  Phulpnr.  The  settlement  pedigree  tables  of  both 
villages  show  the  relationship  of  the  plaintiff  to  Roda,  the 
original  proprietor  rf  the  land,  who  made  a  gift  of  half  of  it  to 
Jiwa,  defendant's  uncle. 

In  this  appeal  by  the  defendant  the  questions  for  decision 
are  (1)  whether  the  land  has  descended  from  Ashraf,  the  common 
ancestor  of  the  plaintiffs,  and  Roda,  (2)  whether  the  heirs  of  the 
donor  have  by  custom  a  right  of  reversion. 

In  the  cross  appeal  the  points  for  determination  are— 

(1)  whether  the  plaintiffs  are  entitled  to  recover  the  half 
share  which  Jiwa  did  not  get  by  gift,  but  got  possession  of 
without  title  and  made  over  to  Mahtab,  his  brother  : 

(2)  whether  the  plaintiff's  claim  to  the  house  is  established. 

Taking  up  the  defendant's  appeal  first,  we  are  clearly  of 
opinion  that  the  land  is  ancestral.  The  qaijiat  of  the  settlement 
pedigree  of  Kadianwali  shows  that  Ashraf  got  it  from  his  father- 
in-law,  Ditta,  one  of  the  original  proprietors  of   th©  villag*,.  and 
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the   plaintiffs    are  therefore  entitled   to   claim  as   reversioners  of 

Jiwa — who   got   one  half   by  gift  — on    failure  of   his  direct   male 

line.  •  It   is    argned  on    the   second  point  that  among  A-vv'aiJS  the 

power  of   aliciiaiioii  is  pleuaiy,  and  fhut  thtrefoie  Ihe  principle  of 

return  of  the  gifted  land  to  the  agnatic  relations  of  the  donor  is  not 

applicable  in  the  present  case.  We  have  referred  to  the  authorities 

bearing  on  the  poweis  of  Awan  proprietors   to    alienate  ancestral 

land    in  their  possespion  in  the  presence   of  agnates  and  the  latest 

of  them,  Khiidayar  v.  Fatteh  (•),  in  which  the  earlier  rulings  are 

cited   and  considered,  is  a  case  from  the  Jhelum  District.    We  are 

unable  to   hold    on  these   rulings  and  on  the   evidence  offered  in 

this  case  that  an  Awan  in  the  Jcllundur  District  has  absolute  and 

uncontrolled  right    to  give  away    ancestral  land  to  strangers  and 

non-relations  to  the    piejudioe  of  his  collateral    lelations,   though 

his  powers   of  disposition    aie  undoubtedly    large,  and   we  see  no 

reason  to  think  that  the  ordinary  principle   of   reversion  of  the 

gifted    land   to  the  donor's   line  on  failure   of  the    donee's  lineal 

heirs  does  not  apply  in  the  present  instance. 

We  accordingly  reject  defendant's  appeal. 

As  regards  plaintiffs'  appeal,  ^ve  aie  unable  to  find  any 
specific  evidence  as  to  the  existence  of  the  house  clsimed  or  to 
differ  from  the  fiist  Court's  opinion  on  this  point.  As  regards 
the  half  share  of  land  not  gifted  to  Jiwa,  but  held  by  him  and 
made  over  in  his  life-time  to  his*  brother  Mahtab,  we  hold 
that  JiwVs  possession  was  adverse  and  that  plaintiff's'  right  to 
sue  accrued  on  Roda's  death,  more  than  thirty  years  ago.  It  is 
too  late  now  for   plaintiffs  to   make  any  claim  to  this  share. 

The  crass  appeal  must  also  fail. 

We  dismiss  both  appeals  with  costs. 

Appeal  dismissed. 

No.  128. 

Before  Sir  William  Clark,  Kt.,  Chief  Judge. 
H  AZ  A  K  A ,—  (  Plaintiff),— PETITIONE  R, 

KbvisionSidb..      \  Versus 

BISHEN  SINGH,— (Defendant),— RESPONDENT. 
Civil  Revision  No  97  of  1907. 

Specific  Belief  Act,  1877,  Section  42 — Suit  for  declaration — Further  relief 
—  Amendment  of  plaint. 

Held  that  a  suit  for  a  declaration  should  not  be  dismissed  merely  because 
the  plaintifi  being  able  to  seek  further  relief  has    omitted  to   claim  it.    In 

(i;  8  p.  R.,  1906. 
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such  a  case  the  Courb  must  allow  plaintiff  to  amead  his  plaint  by  asking  for 
the  further  relief. 

Petition  for  revision  of  the  order  of  Kazi  Muhammad  Aslam^ 
Divisional  Judge,  Berozepore  Division,  dated  5th  Junn  1906. 

Devi  Dial,  for  petitioner. 
Kharak  Singh,  for  respondent. 

The  jadgmeufc  of  the  learned  Chief  Judge  was  as  followg  : — 

Clark,  0.  .J.— Plaintiffs'  suit  was    to   hive   cub   certain  trees     -Znd.  May   1907. 
on  plaintiffs'  land,  which  had  been   sold    to    defendant    as   they  ": 

were  damaging  plaintiffs'  crops.  The  suit  was  coached  in  the 
form  of  a  declaratory  snit  to  the  effect  that  defendants  were 
not  entitled  io  keep  the  trees  standing  on  plaintiff's  land. 

The  first  Court  gave  the  plaintiffs  a  declaratory  decree  to  the 
above  effect  with  a  direction  that  defendant  should  cut  the 
trees. 

The  learned  Divisional  .Jndge,  Kazi  Muhammad  Aslam 
Khan,  held  that  the  suit  would  n'>b  lie  ;  ho  said  "  The  plaintiffs 
"  had  a  consequential  relief  to  seek  in  this  case,  that  is,  a 
"  permanent  injunction  to  restrain  the   defendant    to    allow    the 

"  trees  to  stand  in  their  land  and  to  cut  t'"em , 

"  as  this  relief  was  not  sought,  the  suit  for  a  declaration  could 
"  not  lie  "  and  he  dismissed  the  suit. 

The  action  of  the  Divinonal  Judge  was  thus  instead  of 
settling  the  dispute  existing  between  the  parties  to  render 
useless  the  whole  of  the  litigation  between  the  parties,  'and 
to  throw  plaintiff  back  on  a  fresh  suit  to  secure  the  same  object. 

It  is  most  desirable  whenever  pjssible  that  Courts  should 
settle  the  dispute  that  has  arisen  between  parties  ;  this  was  done 
in  this  case  by  the  first  Court  and  should  not  have  been  undone 
by  the  Divisional  Judge.  If  there  was  any  irregularity  in  the 
first  Court  in  not  having  required  formal  amendment  of  the 
plaint,  this  could  have  been  rectified  by  the  AppelUte  Court. 

I  accept  the  revision  and  remand  the  case  underSactioa  562  , 
Civil  Procedure  Code,  f*)r  disposal  of  tho  appeal  on  the  melnts. 

Court  fee  on  this  revision  will  be  refunded.  Other  costs  will 
be  costs  in  the  case. 

Application  allowed. 
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No.  129. 

Before  Sir  William  Clarh,  Kt.,  Chief  Judge. 

RAM  MAFj  and  others —(PLAiNTrPFs),— appellants, 

Ve7'siis 
SHAHAMAD  KHAN,- (Defendant),— RESPONDENT. 

Civil  Appeal  No.  3.55  of  1906. 
Appeal — Appeal  from  everciae  of  di^vefion—Gronnd.'i  of  interference. 
Held  that  a  Court  of  appeal  ought  not  to  interfere  with  the  exercise 
of  the  discretion  of  an  original  Court  unless    there    is  some  substantial 
grievance. 

Further  appeal  from  the  decree  of  Maulvi  Inam  Alt,  Divisional 
Judge,  Shahpur  Division,  dated  20th  January  1906. 
M.  S.  Bhagat,  for  appellants. 
Shahab-ud-din,  for  respondents. 
The  judgment  of  the  learned  Chief  Judge  was  as  follows  :— • 


6th  April  1907. 


Revision  Side. 


Clark,  0.  J.— Plaintiffs  sued  for  R<(.  1,963  on  accoant  and  the 

first  Court  decreed  Rs.  1,797  allowing  interest  at  Re  1-8  per   cent. 

per  mensem.     Defendant  appealed  and  the  second   Court  decreed 

Rs.  1,637  allowing  interest  at  Ro.  1  per  cent,  per  mensem.  Plaintiff 

now  appeals   claiming  interest  at  Rs.  2  per   cent,   per     mensem. 

1  think  defendant   would  have    been    well   advised,    if    he    had 

accepted  the  decision    of   the   first   Court   and   plaintiff    would 

have    been    equally     well     advised     if     he   had   accepted    the 

decision    of  the   second    Court.     Appeals   about    trifle.^,    when 

there  has  been  substantial  justice  done,  should    b=»   discouraged. 

Partie=»  should  accept   a  decision    by   a  Court,    unless    there    is 

some  substantial  grievance.     No  sufficient    reason    is    ra\de    out 

for  disturbing  the  rate  of  interest  as  fixed  by  the  second   Court. 

The  appeal    is   dismissed.     Parties   will   bear    their   own   costs 

of  this  appeal. 

Appeal  dismissed. 

No.  130. 

Before  Sir  William  Glarh,  Kt.,  Chief  Judge. 

PURAN,—(PLATNriFP),— PETITIONER, 
Versus 
MAMUN,— (Defendant),— RESPONDENT. 
Civil  Revision  No.  1001  of  1906. 

Occupancij  rights — Succession  to — yjummon  ancestir  not  o'-.cupying 
land— Entry  in  Wajib-ul-arz  over-riding  provisions  of  law— Agreement — 
Punjab  Tenancy  Act,  1887,    Sections  111,  112. 

TTftld.  ihit  imisr  Sastion?  Ill  and  112  of  the  Paniab  Tenancy  Act.  13  7 
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provisions  of  law  with  respect  to  succession  to  land  in  which  a  right  of 
occupancy  subsists  should  be  deemed  to-  be  an  agreement  and  enforced  as 
such  notwithstanding  the  restrictions  contained  in  proviso  to  Section  59. 

Petition  for  revision   of  the   order   of  Major   0.    G.   Beadon, 
Divisional  Judge,  EosJiiarpur  Division,  dated  \2th  January  1906. 

Shah  Nawaz,  for  petitioner. 

Miran  Bakhsh,  for  respondent.  ^ 

The  judgment  of  tie  learned  Chief  Judge  was  as  follows : — 

Clabk,   C.   J.— The     facts   of   this   case  are  given   in   the    ]\th  Jany.  1907. 
judgment   of  the   Divisional    Judge   which    runs    as  follows  :— 

"  Mamnn,  defendant,  and  Ata  Muhammad,  defendant,  are 
"  sons  of  Jhande  Khan  and  the  other  defendants  are  descendants 
"of   Ranjhe  Khan. 

"  Suba  was  occupancy  tenant  of  fields  No.  586  and  662 
"  at  his  death  and  was  succeeded  by  his  widow  Mussammat 
"  Bego. 

"  Mussammat  Bego  having  died,  the  defendants  have 
"  taken  popsession  of  these  fields  and  mutation  has  taken 
"  place   in   their    favour   as   heirs  of   Suba. 

"The  proprietors  of  the  land  now  sue  to  eject 
"  defendants  as  treppassors  and  claim  posFession  of  these 
"  two   fields.     Defendants   allege  that    Jhande    Khan,  Snbn  and 

^    "  Ranjhe  Khan  were   brothers  and  sons    of  Murfid  Khan,  who  at 

W-  "  one  time  occupied  the  land. 

"  There  is  a  clear  provision  in  the  Wajih-ul-arz  of  the 
"  Settlement  of  1 852  and  in  ihe  Wajih-iiharz  of  the  Settlement 
"  of  1884  which  gives  the  right  of  puccession  among  occupancy 
"  tenants  to  collaterals  whether  or  not  the  common  ancestor 
"  held  the  land.  Thus  Section  59  of  Tenai  cy  Act  does  not 
"  apply,  and  if  defendants  are  collaterals  of  Suba,  they  are 
"  entitled  by  Sections  111  and  112  of  the  Tenancy  Act  to  succeed 
"  to  the  land  under  the  clause  in  the  Wajib-ul-arz . 

"  The  Lower  Court  has  held  that  defendants  are  not 
"  collaterals  of  Suba,  chiefly  on  the  ground  that  Mamun, 
"  defendant,  when  shown  in  the  Settlement  record  as  agent  of 
'Mue^attUiat  Bego  is  desc.ibed  as  her  ' brado.rzada\  but 
"it  is  clear  that,  the  word  'bradarzada'  was  not  intended  to 
"  mean  *  son  of  Bego's  brother',  but  referred  to  the  relationship 
"between  Mamun  and  Mussammat  Bego's  husband.  I  have 
"  sent  for  and  examined  the  Settlement  records  of  J  852  and  1884. 

"It  is  true  that  at  the  first    Settlement  of    1852  the  namoa 
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"  the  occupancy  tenants  of  the  village.  Ifc  is  also  trne  that 
"  Ranjhe  Khan's  father's  name  cannot  be  found  in  the  old 
"  Settlement  records  and  that,  though  Ranjhe  Khan's  sons  at 
"  the  Settlement  of  1852  were  occupancy  tenants  in  the  village 
"  and  held  a  part  of  the  land  now  in  dispute  with  other  land, 
"  they  did  not  hold  the  whole  of  the  land  in  dippnte.  Field 
"  No.  686  formed  part  of  old  field  No.  572  which  at  the  Settle- 
"  ment  of  1852  was  held  by  Ranjhe  Khan's  sons,  but  No.  662, 
'•  which  corresponds  to  old  Nos.  559,  553,  557,  552  and  min.  556, 
"  was  in  the  possession  of  the  proprietors  (Ifhidkasht)  at  the 
"  Settlement  of  1852. 

"  It  is  not  clear   how   Suba  came  into  pospession   of  land  as 
"  occupancy  tenant,  but  it  cannot   be  disputed  that  after  Settle- 
"  ment  of    1852  he  was    recorded   as   occupancy   tenant   of  land 
"  which   he  got    partly  from   Ranjhe   Khan's   sons   and  partly 
**  from  the  proprietors. 

"  In  1878  mutation  proceedings  took  place  by  which 
"  Jhande  Khan  became  ^recorded  occupancy  tenant  of  half  the 
"  land  "which  was  then  in  possession  of  Suba,  These  mutation 
"  proceedings  show  that  Jhande  Khan  and  Suba  were  brothers 
"  and  sons  of  Mnrad  Khan,  and  the  proprietors  whose  etate- 
"  ment  was  recorded  admitted  Jhande  Khan's  right  as  co-sharer 
"  with  his  brother  saying  that  his  name  had  been  omitted  from 
"  the  revenue  records  owing  to  his  absence  on  service  when  they  ' g 
"  were  prepared.  ,1 

"  Thus  there  is  no  doubt  that  Mamunand  Ata  Muhammad  are 
•'  nephews  of  Suba,  and  as  it  is  not  likely  that  they  would  admit 
"  the  descendants  of  Ranjhe  Khan  as  co-heirs  with  them  - 
*'  selves  to  Suba  unless  Ranjhe  Khan  had  been  Suba's  brother, 
'♦  and  as  one  of  the  fields  left  by  Suba  was  held  by  Ranjhe 
"  Khan's  sons  at  the  Settlement  of  1852,  and  hence  was  probably 
"atone  time  held  by  a  common  ancestor  of  Suba  and  Ranjhe 
"  Khan,  I  see  no  reason  to  doubt  that  all  the  defendants  are 
"  cillaterala  of  Suba. 

"  With  reference  to  my  order  of  23rd  October' 1905  T  do  not 
"  consider  it  necessary  to  award  special  costs  for  the  adjourn- 
"  ment  on  that  date.  Neither  party  caa  be  held  responsible 
**  for  the  adjournment  because  without  adjourning  I  coo  Id  not 
"  have  examined  the  Settlement  Records,  and  without  examining 
"  the  original  Settlement  Records  I  could  not  have  decided 
"  the  appeal. 

"I  accept  the  anneal  and.  reversins-  the    Tmwpv  Hnurt-^ 
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He  holds  that  under  the  entries  in  the  Wajib-ul-arz  of 
1852  and  1884  there  is  a  special  agreement  bh  regards  succession 
to  occupancy  rights,  over-riding  the  law  laid  down  in  Section  59 
of  the  Punjab  Tenancy  Act,  and  that  tinder  this  agreement 
collaterals  succeed  whether  or  not  the  land  was  held  by  the 
common  ancestor  of  the  claimant  and  the  last  occupant  of 
the  land. 

It  becomes  necessary  therefore  to  consider  carefully  Sections 
111  and  112  of  the  Tenancy  Act. 

These  sections  are  an  amendment  of  Section  2  of  the  Tenancy 
Act  of  1868,  and  are  with  reference  to  the  question  of  how  far 
parties  shotild  be  allowed  to  contract  themselves  out  of  the  terms 
of  the  Act,  either  by  existing  or  future  contracts.  Section  2  of  the 
old  Act  saved  all  written  agreements  between  landlords  and 
tenants  and  gave  the  force  of  agreements  to  all  entries  in 
Settlement  Records  made  and  sanctioned  prior  to  the  year  1871 
as  regards  question  of  rent,  ejectment,  alienation  and  succession 
and  compensation.  The  intention  of  the  Act  of  1887  was  to 
curtail  the  right  of  persons  to  contract  themselves  out  of  the 
terms  of  the  Act  especially  as  regards  rent,  ejectment  and 
compensation,  but  the  validity  given  by  the  law  of  1868  to  entries 
in  Settlement  Records  prior  to  1671  was  maintained,  and  the 
right  of  persons  in  future  to  contract  themselves  out  of  the  terras 
of  the  Act,  except  as  regards  the  matters  noticed  above,  was 
declared. 

Parties  can  therefore  by  written  agreement  either  prior  or 
sobsquent  to  1871  settle  on  a  law  of  succession  different  from 
the  succession  prescribed  in  the  Act. 

In  this  case  we    have  to  consider  the  effect  of  the  entry  in 

lihe  Wajib-ul-arz  of    1852  (prior   to  1871)    and  the   effect   of  the 

[entry   in  the    Wajih-ul-arz   of    1884  (subsequent   to    1871),  e.g., 

Iirhetber  they  are  agreements  or  not.  The  wording  of  Section  112 

jis  that  an  entry  prior  to  1871    with  respect  to  the  succession  to 

in  which  a  right  of  occupancy  subsists  is  an  agreement. 

In    1852    Suba  had  a    right   of   occupancy     only    in   field 

586,   and  none  in  No.  662  which  was  held  by  the  proprietors 

their  own  hands.     It  is  therefore  only  as  regards  No.  586  that 

entry    amounts   to   an   agreement,    it   does   not    constitute 

agreement   as   regards   No.    662     in   which    at    the   time 

0    right    of    occupancy    subsisted.      I  think  that   the   word 

subsists  "  refers  to  subsisting  at  the  time  of  making  the  entry, 

ud  does   not  refer   to  land   in  which    occupancy  rights   were 
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As  regards  No.  G62  we  have  to  consider  whether  the  entry 
in  the  Wajib-ul-arz  of  1884  Settlement  is  an  agreement. 

This  question  is  discussed  at  some  length  in  DilsuJch  Ram  v. 
Nathu  Singh  (•)  at  page  356.  The  reasoning  there  is  I  think 
correct,  there  was  no  intention  of  the  parties  to  enter  into  an 
agreement  in  the  sense  of  mutual  promises,  there  was  only  an 
expression  of  opinion  that  the  succession  should  follow  a 
particular  course. 

I  therefore  hold  that  there  was  no  agreement  in  the  Wajib- 
ul-arz  of  1884  and  the  course  of  snecesBion  laid  down  in 
Section  69  of  the  Tenancy  Act  muRt  prevail  as  regards  6eld 
Ko.  662. 

I  therefore  accept  the  appeal  so  far  as  to  deciee  the  suit  as 
regards  field  No.  662  and  dismiss  it  as  regai'ds  field  No.  586. 

Parties  will  bear  theic  owu  costs  throughout. 

Appeal  allowed. 

No.  131. 

Before  Sir  William  Clark,  Kt.,  Chief  Judge. 

(  LADHU,—(Piaiktiff),— PETITIONER, 

Betision  Bide.      j  y^^^^^ 

SARDAR  MUHAMMAD— (Dependant),— RESPONDENT. 

Civil  Revision  No.  725  of  1907. 

Pre-e7nption— Limitaiio7i  as  regards  rights  already  accrued — Punjab 
Pre-emptio7i  Act,  1905,  Sectians  2  (3),  28,  29. 

Held,  that  Section  29  of  the  Punjab  Pre-emption  Act,  1905,  is  the  sub- 
stantive section  fixing  the  period  of  limitation  and  by  Section  2  (3)  it  applies 
to  every  claim  to  the  right  of  pre-emption  whether  that  right  has  accrued 
before  or  after  its  commencement. 

Section  28  is  not  a  substantive  section,  it  only  provides  a  period  of  ore 
year  from  the  11th  May  1905  dm-ing  which,  in  spite  of  the  shorter  period 
provided  by  Section  29,  parties  might  exercise  rights  of  pre-emption  which 
had  already  accrued  to  them  and  which  might  be  barred  under  the  latter 
section. 

Petition  for  revision  of  the  order  of  C.  H.  Atkins,  Esquire,  Divisional 
JudgCj  Ferozepore  Division,  dated  29th  November  1906. 

Darga  Das,  for  petitioner. 

Chatterji,  for  respondent. 
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The  jadgment  of  tbe  learned  Chief  Judge  was  as  folio wi  :— 

Clark,  0.  J. — This  is  a   pre-emption  >ait.     The   sale   took     ^^^  j^^  l^QT, 
place  on  5th  August  1904.^Mntation  'of'  names'  took    place   on 
27th  June  1905.     The  Pre-emption  Act  Jcame  into  force  on    11th 
May    1905.     The  suit  was  instituted  on  27th  June  1906. 

The  sale  included  a  share  of  shamilat,  and  Article  120, 
Schednle  II,  of  the  Limitation  Act,  gave  plaintiff  six  years*  limita- 
tion under  the  old  Pre-emption  Law.  XPlaintifF's  right  to  sue  had 
accrued  before  the  new  Act  came  into  force  and  the  Lower  Courts 
have  held  that  Section  28;of  the  new  Act  is  the^-substantive 
section  layinof 'down^ the  period  of  limitation  for  such  suits  and 
that  plaintiff's  suit  is  barred. 

This  view'of  the  law  is,  I  think,"wrong,  the*  object  of  Section 
28  was  simply  to  provide  a  period 'of 'one  year  during  which,"  in 
spite  of  the  new  period  provided  by  Section  29, ^'parties  might 
exercise  right  of  pre-emption,  which  had]already  accrued  tothera, 
and  which  might  be  barred  under^  Section  29.  Section  29  is  the 
substantive  ^section  Gxing'the  period  of  limitation, 'and  by  Section 
2  (3)  it  applies/'  ta  every  ,claim,  to  the  right  of^  pre-emption 
"  whether  that  riglib  has  accrued  before  or  after  its  commence- 
"  mont." 

Section  28    therefore   has   no    bearing -at  all  on^this   case 

Section  29  is  the   section  that  fixes^the]  period  of   limitation    and 

it  gives  plaintiff  one  year  from  the]  date  of^theattestKtion. 

* 
The  suit  is  therefore  not' barred  by  limitation  on  the  grounds 

found  by  the  Lower  Courts. 

I  accept  the  revision  'and  set  aside  the  orders  of  the  Lower 
Courts  and  direct  the  first  Court  to  dispose  of  the  case. 

Court  fee" "on  this  revision'  will^  be  refunded,  other  costs 
will  be  costs  in  the  ca3e. 


AppUcaiion  allowtd. 
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No.  132. 

Before  Mr.  Justice  Chatter ji,  CLE.,  and  Mr.  Justice 

Johnstone. 

GULZARI  MAL,— (Plaintiff),— APPELLANT, 

ApPILLITB    SIDB.     .j  y^^g^ 

K1SHAN_CHAND,— (Defendant),— RESPONDENT. 
Civil  Appeal  No.  123  of  1906. 

Trust  and  trustee— Suit  hy  settlor' against  trustee  on  failure  of  the  object 
of  a  trust  to  recover  triiKt  funds,,  for  himself —Starting  point  of  limitation — 
Unsigned  statement  of  account  in  defendant's  boohs — Acknowledgment — 
Mutual  account— Indian  Limitation  Act,  1877,  Sections  10,  l9,  Articles  64,  85, 
120— Contract  Contract  to  pay  a  debt  barred  by  Limttation  Law— Contract 
Act,  1872,  Section  25, (c). 

Held  that  where  the  author  of  a  trust  on  failure  of  its  objects  sues  to 
recover  trust  property  in  the  hands  of  a  trustee  for  his  own  use  and  not  for 
the  purposes  of  the  trust.  Section  10  of  the  Indian  Limitation  Act  is 
inapplicable. 

Such  a  suit  being  a  suit  to  reconvey  trust  property  to  the  settlor  the 
limitation  applicable  is  that  prescribed  in  Article  120  and  will  commence  to 
run  from  the  date  of  the  failure  of  the  object  of  the  trust. 

Kherodemoney  Dossee  v.  Dooroamoney  Dossee  (^),  Oreender  Chunder 
Ohose  V.  Mackintosh  (*),  Jasoda  Bibi  v.  Parmanand  (•■),  Hemangini  Dasi 
V.  Nobin  Chand  Ohose  {*^,  Cowasji  v.  Rustomji  (')  cited  and  followed. 

Held  also  that  a  bare  statement  of  account  in  a  defendant's  books  in  the 
hand-writing  of  the  plaintiff  himself  such  as  "  Daskhat  (plaintiff)  rupia 
53,526-5-9  hisab  samajke  baqi  nikal  li  "  made  up  largely  of  a  barred 
item  transferred  from  another  account  which  had  not  been  signed 
by  the  defendant  or  his  authorised  agent  in  that  behalf  is  useless 
for  the  purposes  of  limitation  and  does  not  create  a  fresh  starting  point,  as 
it  neither  amounts  to  an  acknowledgment  within  the  provisions  of  Section  19, 
nor  to  an  account  stated  under  Article  64  of  the  Limitation  Act  or  to  a  promise 
to  pay  within  the  meaning  of  Section  25  vc)  of  the  Indian  Contract  Act.  In 
such  a  case  the  transfer  of  the  barred  item  without  observation  of  due 
formalities  to  a  mutual  open  and  current  account  even  with  defendant's 
consent  cannot  over-ride  the  Law  of  Limitation. 

Sadasook  Agnrwalla  v.  Baikanta  Nath  (»),  Bam  Dita  v.  Ibrahim-ud-din  ('), 
Chowksi  v.  Chotvksi  (*),  Ranchhoddas  v.  Jeychand  (•),  Oavgaprasad  v. 
Rnmdaynl  ('°),  Mahbub  Jan  \.  Nur-ud-din  (*'),  Oanesh  v.  Oyanu  (^*),  and 
Velu  Pillai  v.'Qhose  M'lhomed  ('»),  referred  to  and  distinguis  hed. 
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First  appeal  from  tJie  decree  of  H.  Uarcourt,  Esquire,  District 
Judge,  Delhi,  dated  2hth  November  1905. 

Pestonji  Dadabhai,  for  appellant. 

Shadi  Lai,  for  respondent. 

The  jadgment  of  the  Court  was  delivered  by 

Chatterji,  J. — The  material  parts  are  briefly  these  Plaintiff's  SOth  March  1907 
father,  Hazari  Mai,  and  defendant's  father,  Kanhya  Lai,  were 
brothers  and  partners  in  businpss  at  Delhi.  In  1892  after 
plaintiff's  father's  death,  a  separation  took  place  through  an 
arbitrator,  one  Lala  Kanhya  Lai,  The  award  of  the  arbitrator, 
which  is  printed  at  page  1  of  the  snp piemen tary  printed  record, 
recites  that  Rg.  62,000  in  cash  were  due  by  defendant's  father  as 
the  share  of  Hazari  Mai,  Rs.  3,000  on  account  of  furniture  and 
half  of  a  tavela  and  Rs.  7,400  on  account  of  jewels  of  plaintiff's 
wife.  Two  houses  valued  at  Rs.  10,000  were  also  to  be  given  on 
account  of  that  share.     Plaintiff's  share  was  to  be  made  up  thus  : 

(a)  The  title  deeds  of  the  houses  were  to  be  made  over 
to  plaintiff's  wife  Massammat  Piari,  who  was  to 
hold  possession  and  enjoy  the  rents  without  power 
of  alienation,  the  properties  to  revert  to  plaintiff 
Gulzari  Mai  in  case  she  died  without  male  issue. 

(6)  The  ornaments  to  be  held  by  Massammat  Piari  with- 
out power  of  alienation  except  to  her  daughters, 
sons-in-law  and  daughters-in-law. 

(c)  Rs.  30,000  out   of   the  Rs.  65,000  mentioned    above 

(62,000+3,000)  to  remain  deposited  in  Mussammat 
Piari's  name  as  owner  without  power  of  alienation, 
except  with  reference  to  the  interest  which  was  to 
be  payable  to  her  at  6  per  cent,  per  annum,  after 
the  lapse  of  one  year  from  the  date  of  the  award, 
no  interest  being  payable  for  that  year.  After 
her  death  plaintiff's;  issue  to  be  entitled  to  this 
money. 

(d)  The  remaining   sum   of    Rs.  35,000    was   to   remain 

with  Kanhya  Lai  without  interest  for  one  year  and 
thereafter]  on  interest  at  8  annas  per  cent,  per 
mensem  to  the  credit  of  the  plaintiff.  Rupees 
5,000  could  be  drawn  out  of  it  by  the  plaintiff  for 
purposes  of  business  and  other  sums  hereafter 
for  the  same  object  with  the  approval  of  Kanhya 
Lai  and  the  arbitrator,' the  restriction  to  remain  in 
force  for  10  years,  after  which  he  was  to  have  full 
nnw^firH    nf  Hinnnnn.l.      Kanhvn,  Tjn.1    was   orivan     the 
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eabice  joiat  bauaesi  aad  the  assets  thereaf  sabjeofc 
to  the  above  paycaeats  oq  acount  of  plaiotifE'e 
share.  A  deoroe  was  pisaai  bj  the  District  Jadge 
of  Delhi  in  terms  of  the  award  by  coaseat  of 
parties  on  18th  August  1892. 

FlaintiS's  wife  died  without  male  issue  many  years  ago,  it   is 
not  clear     ftom   the  record   now    many,    bat  it  is  undisputed, 
more  than  six  years  before   suit.     From  a     copy    of  an    extract 
from  the  register  of  deaths  tiled   in  this   Court  by    Mr.     Shadi 
Lai   and   accepted    by  Mr.    Dadabhoy,  it   appears  that   she  died 
on  2nd  April  189  J.     lu  1904  plaintiff  tried  to  realize  the  amount 
he  considered  due  from  defendant  in  exe(nition  of  the   decree   of 
1892,  bat  it  w  is  finally  ruled  by  the  Chief  Court  on  10th    April 
1905  that  he  was  bound  to  file  a  fresh  suit.  On  20ih  April   1905, 
plaintiff  brought  the  present  suit.  He  alleged  that  after  the  award 
the  parties  had  dealings  and  that  on  7th  Jane  1902  the   account 
was  adjusted  between  them,  and  defendant  struck  a  balance  for 
Rs.   63,626-5-9   including    the    item   of   Rs.  30,000  deposited  in 
Mussammat  Piari's  name  in  his  own  book  in  plaintiff's  favour. 

The  defendant   disclaimed  all     knowledge   of   the   original 

jointtiess  between  the  parties'  ancestors   and  of  the  award,    but 

admitted  that  two  sums  of  Rs.  35,000  and  30,000    were  credited 

to  plaintiff  and  Mussammat  Fiari   respectively  in  his  books,  that 

the  plaititiff  had  dealings,    but   that  not   one  farthing   had   been 

paid  on  Mussammat    Fian's  account,    that   the   amount  stated 

referred  to  in  the  plaint  had  been   entered    in  his   books   during 

his     absence    by     cuilusiuu    between     piaiutiif  and    defendant's 

munim,  and  that  nothing   was    due    to   plaintiff    but   about    lis. 

13,500   owed    by   him   to     defendant.    He     also    pleaded   that 

plaintiff   has  no   right     to   claim     the     Rs.   30,0U0   entered   in 

M  ussammat  Piari's  name  and  that   the  claira.  for  this   sum   was 

barred  by  time,  Mussammat  Fiari  having  died  nine  years  before 

suit.     Other  technical  objections  to  the   claim  need  not  be  set  out 

here,  as  they  are  not  pressed  before  us. 

The  issues  framed  by  the  District  Judge  were— * 

1.  Whether  the   entry    in  defendant's    book,  dated   7th 

June  1902,  amounts  to  an  acknowledgment  within 
the  meaning  of  Section  19  of  the  Limitation  Act. 

2.  Is  it  in  any  case  a  statement  of  accoaat  that  will  give 

a  fresh  period  of  limitation. 

3.  If  it  is,  may  not  defendant  go  behind  it. 

The  Distiict   Judge   found  that  the  entry    was   not  signed 
even  by  defendant's  agent  and   that  defendant  did  not   agree  to 
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Dbcb.  1907.  ]  CIVIL  JUDGMENTS-No.  132.  g29 

tenable  and  accordingly  diamissed  it  without  costs.  He  incident- 
•kliy  ex)rjH3i  tin  opi  lioa  thib  pUintiff  ii li  not  bean  given  the 
8p4.  80,000  by  tha  avvard  and  the  sum  was  kept  perfectly  distinct 
from  the  Rs.  35,003  given  to  plaintiff  himself,  and  that  his  claim 
to  the  former  sum  was  not  clear  in  equity,  but  inconsistently 
allowed  this  equity  to  swaj  him  in  not  awarding  costs. 

The  case    was  argued    at   great  length  by  counsel  for   the 
parties  and  the  plaintifi's  contentions  before  us  were  substantially       "^ 
these— 

(1)  That  under  the   award  the   sura  of   Rg.  30,000  was 

plaintiff's  money,  Mnssammat  Piari  having 
been  given  only  a  life  interest  in  it,  and  that  in 
any  case  the  plaintiff  is  entitled  to  recover  it  from 
defendant  on  Mussammat  Piari's  death  without 
male  issue. 

(2)  That  the  sum  was  held  by  defendant  and  his  father 

as  a  trustee,  and  that  no  limitation  applies  to  the 
present  suit  in  so  far  as  that  sum  is  concerned. 

(3)  That  the  account   was    stated   in   defendant's   book 

by  defendant's  agent  with  authority  and  was  never 
repudiated  by  the  defendant  within  the  subsequent 
period  during  which  the  parties  had  dealings  and 
must  necessarily  have  come  to  his  knowledge  and 
that  defendant's  conduct  amounted  to  ratification  if 
authority  was  not  expressly  or  impliedly  given 
before. 

(4)  That  the  claim  is  within  time — 

(a)     as  the  amount  stated  gives  a  fresh  starting  point ; 
(6)     as  it  amounts  to  a  fresh  promise  within  the  meaning 
of  Section  25  (3)  of  the  Indian  Contract  Act. 

It  was  admitted  that  if  Section  10  of  the  Limitation  Act 
did  not  apply,  the  limitation  governing  the  suit  was  that  provided 
in  Article  120  of  the  Act. 

It  was  also  suggested  that  the  account  may  be  treated  as  a 
mutual  open  and  current  account  and  the  limitation  prescribed 
in  Article  85  applied  to  it. 

These  contentions  were  strenuously  opposed  by  the  other  side. 
The  points  for  determination  in  this  appeal  group  themselves 
under  two  main  heads — 

I.     "Whether  the  plaintiff  has  any  right  to  the  Rs.  30,000 
credited     in  defendant's     books   in   the  name   of 
Mussammat  Piari,   his   wife,  and  set  apart  for  her 
bj  the  award. 
TT       Tf  an  nrliofVinr  ihfi  nlnim  IR  within  limifafinn. 
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In  order  to  satisfactorily  decide  the  limitation  point,  the 
facta  shonld  ba  first  disposed  of,  and  we  therefore  proceed  to 
consider  the  first  question. 

In  onr  opinion  there  cannot  be  any  rational  doabt 
that  the  sum  of  Rs.  30,000  was  plaintiff's  money,  though  the 
arbitrator  set  it  apart  for  the  maintenance  of  Mussammat  Piari 
daring  her  life-time.  The  money  was  provided  out  of  his  share 
in  the  joint  shop  and  from  the  Rs.  65,000  cash  which  were  due 
to  him  on  account  of  that  share.  This  is  expressly  stated  in  the 
award,  and  it  was  clearly  mentioned  that  the  cash,  ornaments 
and  immovable  property  of  that  share  were  to  be  paid  to  and 
for  {uske  waste)  Gulzari  Mai  in  a  certain  way,  which  has 
already  been  described  in  an  earlier  part  of  this  judgment. 
There  cannot  be  the  least  doubt  that  the  property  was  the 
plaintiff's,  and  the  arbitrator  merely  made  an  arrangement  for 
the  well  being  and  comfort  of  plaintiff's  wife,  to  which  plaintiff 
assented  and  that  the  arbitrator  never  intended  that  the 
property  should  not  revert  to  plaintiff  on  the  death  of  his  wife 
without  male  issue.  The  case  may  be  looked  at  in  two  ways. 
Mussammat  Piari  was  only  to  have  life  interest  in  the  property? 
the  reversion  being  with  the  plaintiff',  and  this  is  the  right  way 
of  regarding  it.  Or  assuming,  for  argument's  sake,  that 
Mussammat  Piari  had  been  constituted  full  owner,  so  that 
iuheiitance  is  to  be  traced  to  her,  it  is  obvious  that  by  Hindu 
Law  plaintiff  is  her  heir.  The  arbitrator  did  not  declare  that  on 
her  death  without  male  issue  defendant  was  to  be  entitled  to 
the  money.  The  point  is  so  simple  and  so  obvious  that  we  are 
unable  to  understand  the  difficulty  the  District  Judge  felt 
about  it.  The  first  quodtion  must  be  decided  in  plaintiff's 
favour. 
'  On  the  question  of  limitation  the  first  point  for  consideration 

is  whether  Section  10  of  the  Limitation  Act  is  applicable  to  the 
claim.  There  was  much  argument  on  this  point,  but  after  due 
consideration  we  are  obliged  to  hold  that  Section  10  has  no 
application.  It  is  possibly  a  fair  argument  that  defendant's 
father  was  under  the  award  constituted  the  trustee  for  Mussam- 
mat Piari  to  keep  charge  of  the  money,  to  pay  the  interest  to  her 
during  life,  and  to  hand  it  over  on  her  death  to  any  male  issue 
she  might  leave.  The  plaintiff  may  be  said  to  be  the  author  of 
the  trust,  as  he  acquiesced  in  and  accepted  the  award  of  the 
arbitrator  in  this  matter.  But  when  Mussammat  Piari  died 
the  trust  came  to  an  end  and  Section  10  ceased  to  be  applicable. 
It  might  have  applied    to  a   claim   to    enforce  the  trust   by 
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on  her  death  the  money  reverted  to  the  plaintiff,  the  position  of 
the  latter  w&s  changed  and  tliey  could  not  be  treated  as  trustees 
under  an  express  trust  for  a  specific  purpose. 

This  is  not  only  apparent  from  the  words  of  Section  10,  which 
should  be  construed  with  reasonable  strictness,  but  is  concluded 
by  authority.  In  Kherodemoney  f'osseey.  Doorgamoney  Possee  (*) 
it  was  held  that  Section  10  applies  to  express  trust  alone  and 
excludes  implied  trusts,  and  those  resulting  from  operation  of 
law,  and  that  it  does  not  apply  to  a  suit  to  recover  trust-money 
in  the  hands  of  the  trustee,  on  failure  of  the  objects  of  the  trust 
for  the  plaintiff's  own  use  and  not  for  the  purpose  of  the  trust. 
Garth,  C.  J.,  regretted  the  narrow  scope  of  the  section,  and  wished 
that  it  was  more  comprehensive,  but  nevertheless  felt  bound  to 
construe  the  section  as  it  stood.  This  was  followed  in  Oreender 
Chunder  Ghose  v.  Macleintosh  C").  The  same  view  was  taken 
ia  Jasoda  Bibi  v.  Parmanmi  (*).  See  a,]90  Hemangim  Dasi  v. 
Nohin  Ghand  Qhose  (*).  In  Coicasji  v.  Eustomji  (°),  it  was 
ruled  that  the  section  does  not  apply  even  to  suits  to  declare 
trust  created  for  a  specific  purpose  void  and  to  enforce  resulting 
trusts,  the  limitation  for  the  latter  being  that  provided  by  Article 
120  of  the  Limitation  Act.  Assuming  that  there  was  an  express 
trust  in  this  case  in  favour  of  Mussammat  Piari  and  for  a  specific 
purpose,  viz.,  providing  her  with  maintenance  from  the  income  for 
life,  and  this  trust  ceased  on  her  death,  though  the  defendant 
and  his  father  themselves  held  what  had  been  trust-money  for 
plaintiff's  benefit.  This  was  a  resulting  trust  according  to  the 
language  of  the  text-books.  In  the  Indian  Trusts  Act  II  of 
1882,  Chapter  IX,  a  case  like  the  present  would  be  covered  by 
Section  83,  but  Chapter  IV"  deals  with  obligations  in  the  nature  of 
trusts.  They  are  classed  differently  from  actual  and  specific 
trusts,  which  would  come  under  Section  10  of  the  Limitation  Act. 
Thus  it  is  clear  that  this  contention  of  the  plaintiff-appellant  is 
untenable. 

As  regards  the  remaining  contentions  nnder  the  head  of 
limitation,  it  is  clear  that  they  hinge  on  the  alleged  balance 
bronght  out  or  struck  in  defendant's  books.  It  is  worded  as 
follows : 

Daskhat  Oulzari  Mai  rupia  53,626-5-9  hisab  samajke  haqi 
niJcal  U. 

It  is  not  signed  by  the  defendant  or  his  raunim  but  by  the 
plaintiff.     After     the    balance   the   dealings   went  on    and   the 

(1)  I.  L.  R.,  IV  Gale,  455.  (^)I,  L.B,  JVI  All.,  256 

(»)'/.  L,  R.,  IV  Gale,  897.  (*)  I.  L.  R.,  VIII  Gale.,  788. 
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amount  was  carried  in  the  books  of  defendant  down  to 
Bhadon  Sadi  1960  when  a  debit  of  Rs.  2,500  is  entered 
against  the  plaintiff.  After  this  there  is  a  debit  of  Rs.  48,216-7-9 
against  plaintiff,  which  had  been  credited  to  him  on  account  of 
Mussammat  Piarfs  item  of  Rs.  .30,000  and  interest  when  the 
disputed  balance  was  struck  with  the  remark  that,  as  the 
District  Judge  had  decided  that  plaintiff  could  not  recover  this 
sum  in  execution  of  decree,  the  former  credit  was  wiped  out  by 
this  debit. 

Defendant  denied  that  the  balance  was  struck  and  the 
credit  of  Mussammat  Piari's  item  brought  into  the  plaintiff's 
account  with  his  knowledge  or  consent  or  with  authority,  and 
alleged  that  it  was  the  result  of  collusion  between  his  munim  and 
plaintiff.  This  plea  must  be  diapoaed  of  before  we  can  accept 
the  balance  in  evidenr-e,  and  give  effect  to  the  credit  of 
Rs.  48,216-7-9  aforesaid  and  discuss  the  legal  arguments  founded 
on  them. 

After  a  consideration  of  the  evidence  and  probabilities, 
we  are  of  opinion  that  this  defence  is  not  established. 

The  plaintiff  and  Ran  jit  Singh,  late  munim  of  the  defendant, 
swear  that  the  credit  was  entered   in  defendant's  books  and  the 
account  settled   in   his    presence     ani   with   his  consent.     The 
defendant   has,  we  think,  successfally  shown  from  his  books  and 
by  other  evidence  that  on  the  day  the  balance  was  struck  he  was 
away   from    Delhi.     But  this  does  not  necessarily  show  that  the 
balance   was  fabricated  by  Ran  jit  Singh  and  the  plaintiff.     The 
statement    was  made   some  years   after  the  d4te  of  the  balance, 
and   the   inaccuracy   may  well  have   been  due   to  forgetful n ess. 
But  even  if    defendant's   presence  has  been  falsely  stated,  it  does  ^^ 
not  follow   that  thebalame  is  also  false,  for  it  is  not  unusual  to  '] 
find  true  cases   supported   by  false  evidence.     Ranjit  Singh  sayS 
defendant  told   him  to   make   up  accounts   of  the  interest  on  the 'I 
Rs.  30,000   and  to  settle  the  amount,  and  this  may   be  perfect]] 
true  without  defendant  being  actually  present  when  the  account 
were  finally  made   up  and  the  balance  brought  out.     It  appee 
clear  that  dealings    went  on  for  nearly  fifteen  months  after  th« 
balance  which   were   duly  entered   in  the    same  account  and 
Ranjit   Singh  continued  to   ba  employed    as  mumm.     He  was  ii 
fact  dismissed,  Mr.  Shadi  Lai  told  us,  shortly  before  the  present 
suit  was  instituted.  '  It  is   difiBcult  to  believe  that  he  would 
employed  and  the  dealings  go  on  if  so  great  a  fraud    had  beea'j 
perpetrated    by   him.     Ifc  i?   still   more   difficult   to  believe  tbd^ 
explanation  given  by  counsel  that  defendant  never   lookg  after] 
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under  discussion.  If  be  acts  like  this  which  cannot  however  be 
believed,  there  would  be  ground  for  thinking  that  the  mttnzm 
doing  the  business  of  the  shop  has  authority  to  make  such 
settlements.  But  in  fact  it  was  for  defendant  to- have  gone 
into  the  witness-box  and  sworti  to  the  fraud  and  to  the 
explanation  now  offered  through  counsel.  But  he  has  not  dared 
to  do  this,  and  we  cannot  believe  that  it  was  the  fault  of  hia 
lawyers  that  he  was  not  called  to  dispose  to  these  matters.  The 
words  of  the  final  re-debit  against  plaintiff  also  negative  the 
allegation  of  fraud  and  collusion.  Had  defendant  not  been 
aware  of  the  balance  and  the  account  had  been  collnsively  settled 
behind  hia  b\ck,  he  would  have  clearly  made  mention  of  it 
when  the  debit  was  made.  On  the  contrary,  the  words  used 
suggest  the  inference  that  defendant  had  considered  himself 
liable  to  pay  the  money  and  had  entered  the  credit  on  that 
understanding,  and  made  the  debit  entry  when  h  e  was  agreeably 
surprised  to  find  that  the  District  Judge  held  he  -was  not 
liable. 

It  is  indeed  not  intelligible  how  defendant  could  have 
denied  that  the  money  belonged  to  plaintiff  on  Mussammat 
Piari's  death,  and  we  think  that  he  understood  himself  to  be 
liable  for  it,  plaintiff  was  supine  about  drawing  it  out,  thinking 
that  the  account  was  a  single  one  and  it  suited  defendant  to  let  it 
remain  with  him.  As  an  honest  banker  defendant  knew  he  was 
liable  for  interest,  which  had  been  expressly  fixed  at  6  annas 
per  cent,  per  annum  by  the  arbitrator,  though  drawn  only  once 
by  Mussammat  Piari,  and  it  is  not  strange  that  in  1959  Sambat 
he  should  have  ordered  the  interest  to  be  calculated  and  the 
plaintiff's  account  to  be  consolidated.  The  dealings  then  went 
on  as  before,  and  it  is  only  when  defendant's  business  got  bad 
and  it  became  inconvenient  and  difficult  to  pay  such  a  large  sum, 
that  recourse  was  hdd  to  legal  objections  to  stave  off  payment 
and  plaintiff  was  driven  to  Court. 

We  therefore  find  that  there  was  no  fraud  or  collusion,  and 
that  the  account  was  made  up  and  the  balance  settled  with 
defendant's  knowledge  and  consent.  At  any  rate  he  must  be 
presumed  to  have  ratified  the  act  of  his  munim.  This  defence 
therefore  fails. 

The  question  then  arises  what  is  the  effect  of  the  so-called 
balance  On  the  limitation  applicable  to  the  claim. 

(a)   As  an  acknowledgment  or  account  stated. 

(6)  As  a  promise  under  Section  25  (.3)  of  the  Contract  Act. 

(c)  As  an  entry  in  a  mutual  open  and  cnrient  account.    > 
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It  is  obvious  that  as  an  acknowledgment  under  Section  19  or 
acconnt  stated  ander  Article  64  of  the  Limitation  Act,  the  balance 
in  question  is  valueless.  It  is  not  signed  by  the  defendant  or  his 
munim,  and  it  contains  no  w^ords  acknowledging  liability  or 
stating  account  on  his  behalf.  The  words  simply  mean  that 
plaintiff  had  understood  the  account  acd  had  brought  out  the 
balance  as  correct.  Ennjit  Singh  pays  plaintiff  signed  the 
balance  in  token  of  acceptance.  Such  a  balhcce  does  not  save 
limitation,  which  as  already  stated  is  six  years  from  the  date  of 
Mussammat  Piari's  death,  when  the  plaintiff's  right  to  recover 
the  money  credited  in  Mussammat  Piari's  name  accrued  to  him. 
The  whole  dispute  centres  round  the  item  of  Rs.  48,216-7-9  for 
without  it  the  balance  would  have  been  a  little  over  five 
thousand,  and  the  subsequent  dealings  set  forth  in  the  plaint 
would  have  made  plaintiff  a  debtor  to  the  extent  of  many 
thousands  instead  of  a  creditor  for  the  amount  claimed.  It  is 
quite  clear  also  that  the  credit  was  made  and  the  balance 
brought  out  after  the  lapse  of  six  years  from  Mussammat 
Piari's  death,  so  that  the  so-called  acknowledgment  was  not 
made  nor  the  account  stated  within  limitation.  Thus  the 
balance  is  quite  infructuous  in  this  respect,  Sadasooh  Agarwalla 
V.  BaiTcanta  Nath  (»)  and  Bam  Bittay.  IbraMm-ud-dth  (^)  have 
no  application  as  their  facts  were  different. 

The   argument    under     head     (b)     is     equally     untenable. 
The  fatal    objection  of   want  of   defendant's  signature  personally 
or  by   duly   authorized  agent  is  applicable  under  this  head  also. 
Moreover,    there  is   no  promise  to  pay,  which  is  an  essential  part 
of  a  contract   falling  under  Section  26   (3)  of  the   Contract  Act. 
The  contract  must  be  an  express  one  according  to  the  authorities  , 
i.  e.,   not    to    be     deduced      by     implication       from     a     mere 
acknowledgment.     See  Chowksi  v.  Ghokwsi  (')  and    Banchhoddas 
V.   Jeychand  (*).     See  also   Gangaprasad   v.  Ramdayal    (")  and 
the    authorities    cited    therein.     The    language   of  the    balance 
discussed   in    Mahbub  Jan   v.    Nur-ud  liin  (")    was  different,    and 
was  beld  to  contain  a  promise  to  pay.  Sadasook  Agarwalla's  case 
cited  above  and  Bam  Bitta  v.  Ibrahimud  din  {'■')  aie  equally  not 
in  point.  This  contention,  therefore,  must  also  be  decided  against 
plaintiff-appellant. 

The    same    diflBculty     appears     in     plaintiff's     way    with 
reference    to     his     contention      under     the   third     head.     The 


(')  I.  L.  B.,  XXXI  Calc,  1043,       (*)  L  L.  R.,  Vlll  Bom.,  405. 
^»)  122  P.  jB,,  1889.  h^.L.  R.,  XXIII  All.,  502. 

(•)  I.  L.  B.,  VIII  Bom.,  194.  (•)  102  P.  R.,  1906. 
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defendant's  books  kept  the  item  of  Rs,  30,000  separate  until  the 
credit  of  Rs.  48,216-7-9  took  place,  and  the  dealings  were  started 
with  the  credit  of  Rp.  36,000.  The  snbsequent  transaction 
partake  of  the  nature  of  mutual  open  and  current  accounts,  as 
these  were  reciprocal  demands  from  time  to  time  and  transac- 
tions on  each  side,  ci eating  independent  objections  bslaid  down 
in  Ganesh  v.  Gyanu  (*)  and  Velu  Pillai  v.  Ghose  Mahomed  (^), 
parties  sold  pearls,  gems  and  jewels  and  passed  Jiundis  to  each 
other  and  this  character  of  the  accounts  cuntinned  to  the  end. 
In  a  balance  struck  in  defendant's  book  on  Asar  Sudi  Ist, 
Sambat  1954,  plaintiff  was  debtor  to  the  defendant  to  the  extent 
of  Rs.  6,5fi9-6-6,  and  so  he  woald  be  to  the  extent  of  several 
thousands  in  the  account  for  the  period  subseqcent  to  the  last 
balance  of  Rs.  63,526-5-9,  if  the  item  of  Rs.  48,216-7-9  was 
struck  out.  Assuming,  theiefore,  that  the  account  would  fall 
under  Article  85,  the  dispute  would  nevertheless  rage  round  the 
credit  of  the  last  mentioned  item  which  was  brought  in 
from  another  account,  viz.,  that  relating  to  Rs.  30,000  in  the  name 
of  Muesammat  Piari.  The  question  still  Tvould  be  was  the  item 
rightly  credited  ai  d  can  defendant  be  held  liable  on  it  now  that 
he  denies  his  liability.  If  the  item  was  brought  into  the 
account  after  it  had  become  barred  by  time,  the  defendant  can 
only  be  made  liable  if  the  credit  can  be  held  to  be  a  promise  in 
writing  duly  signed  within  the  meaning  of  Section  25  (3)  of 
the  Contract  Act.  We  have  already  seen  that  it  was  not,  and 
theie  is  no  doubt  that  the  item  was  already  beyond  tin^e  when 
the  credit  entry  was  made.  The  defendsnt  can  repudiate  his 
liability  in  spite  of  his  oiiginal  asFcnt  to  the  credit,  nnless  his 
absent  has  been  given  in  a  form  that  gets  over  the  limitation 
law,  and  the  mere  transfer  of  a  barred  item  from  another 
account  into  a  mutual  <  pen  cuirent  account,  even  with 
defendant's  consent,  places  plaintiff  in  no  better  position  than 
he  would  have  betn  ir  bad  he  HTf  d  for  the  item  individually  on 
the  strength  of  the  crrdit  entiy  The  argument  perhaps  serves 
to  obf-cuie  the  real  is^ue  at  fiist  bight,  but  is  of  no  avail  to  get 
over  the  plea  of  limitation. 

We  are  obliged  therefore  to  hold  that  the  claim  is  barred 
by  time.  The  appeal  must,  accordingly  fail,  but  in  view  of  the 
facts  of  the  case  and  the  hardship  inflicted  on  plaintiff  by 
defendant's  action  in  first  agreeing  to  pay  and  then  refusing  to 
do  so,  he  should  not  be  made  to  pay  defendant-respondent's  costs. 

The  appeal  is  therefore  dismissed  but  without  costs. 

Appeal  dismissed. 
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Full  Bench. 

No.  133. 

Before   Sir    William    Clark,  Kt.,    Chief  Judge,   Mr.  Justice 
Robertson,  and   Mr.  Justice  Shah  Din. 
FAQIR  ALI  SHAH -(Defendant),— APPELLANT, 
A?PELUTB  SiDi.    {  Versus 

RAM  KISHEN  AND  OTHERS.—CPlaintiffs),— RESPONDENTS. 
Civil  Appeal  No.  548  of  1906. 

Pre-emption — Son's  right  to  claim  pre-emjption  on  death  of  his  father  on  a 
cause  of  action  accrued  to  the  latter  in  his  life-time. 

Held,  by  the  Full  Bencli  that  a  right  to  sue  for  pre-emption  upon  a  cause 
of  action  vrhich  accrued  to  a  person  in  his  life-time  passes  at  his  death  to  his 
successor  who  inherits  the  property  through  which  the  right  had  accrued. 

Further   appeal   from    the    decree   of   W.  A.  Harris,  E squirt, 
Divisional  Judge,  Multan  Division,  dated  l\th  April  1906. 
Grey  and  Roshan  Lai,  for  appellant. 
Oertel  Bnd  Harris,  for  respondents. 

This  was  a  reference  to  a  Full  Bench  made  by  Robertson 
and  Shah  Din,  JJ.,  to  determine  whether  a  right  to  sue  for 
pre-emption  npon  a  cause  of  action  which  had  accrued  to  a  person 
in  his  life-time  passes  at  his  death  to  his  successors  on  their  in- 
heriting his  land. 

The  order  of  the  Division  Bench  referring  the  question  of 
law  to  a  Full  Bench  was  as  iollows  :  — 

Shah  Din,    J.— The    facts   of   the  case,    so    fiir   astltyaie 
mateiial  for  purposes  of  this  lefertnce,  arc  as  follows: — 

On    29th    March    1899,    Miran    Bakhsh,    defendant   No.   3,' 

purchased  the   well  in  suit  known  as  the    Shahwula  well,  which 

was  the    property    of  defendants  Nos.  1  and  2,  at  an  auction  sale 

held    in  execution    of  a   decree  against  the   owners   thereof,   for 

Rs.  8,000.    On  4th  May  1899,  Miran  Bakhsh  sold  the  well  to  Sayad 

Faqir  Ali   Shah,     defendant     No.    4,   for    Rs.    8,000.     On   29th 

November  1899,  Faqir   Ali  Shah   sold  one-third  share  of  the  well 

to  Rama  and    Sahara,  defendants  Nos.   5  and  6.     The  plaintiffs 

brought  the  suit  for  pre-emption,  out  of  which  the  present  appeal 

has  arisen,    on  9th  February  1900   against  the  original  owners 

.and  Miran  Bakhsh  and  Sayad  Faqir  Ali  Shah,  alleging  that  they 

being  landowners  in    the  village  in   which  the  well  in  dispute  is 

situate   had  a  preferential    right  of  pre-emption    in  respect   of  it 

as  against   the  auction-purchaser  and   the   second   vendee,  who 

iA    -nn   lonrJ    in   fVio  auif\      irillncrfi-        On   9fifVi   TT'o Virn ot-tt    IODA    f.Vi« 
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plaintiff  applied  for  Rrttnan  and  Sahara,  sub-vendees  from 
defendant  No.  4,  to  be  impleaded  as  co-defendants,  and  they  were 
impleaded  accordingly. 

It  appears  that  at  the  time  of  the  original  auction  sale,  as 
also  at  the  time  when  the  leeale  to  Sayad  Faqir  Ali  Shah  took 
place,  the  present  phiintiffs-respondents  were  not  land-holders 
in  the  village.  It  was  their  father  Irapat  who  was  a  proprietor 
in  the  village  at  the  time,  and  he  having  died  some  time  in 
January  1900,  the  plaintiffs  pncceeded  as  his  heirs  to  the  land 
owned  by  him  and  brought  the  present  suit  in  February  1900 
to  niforce  the  right  of  pre-emption  which  admittedly  had 
accrued  to  their  father  in  his  life-time. 

Various  pleas  were  raised  in  defence  to  the  plaintiffs'  claim 
in  the  Court  of  first  instance,  but  it  is  unnecessary  to  notice  them 
at  this  stage  of  the  case.  It  may,  however,  be  noted,  that  th» 
case  came  up  to  this  Court  once  before  in  1905  for  decision  of 
the  question  whether  there  had  been  a  waivet  of  the  right  of 
pre-emption  on  the  part  of  the  plaintiffg'  father  Irapnt  in  respect 
of  the  sales  in  question,  Pud  vas  remanded  for  decipion  on  the 
merits  after  a  finding  on  the  point  of  waiver  in  plaintiffs* 
favour. 

The  Courts  below  have  now  decided  that  Faqir  Ali  Shab 
was  not  a  land-holder  in  the  village  at  the  time  of  the  sale  to 
him  in  May  1899,  and  have  accordingly  decreed  the  plaintiffs' 
claim  conditional  on  payment  of  TJs.  8,000.  Two  appeals  have 
been  preferred  to  this  Court,  one  by  Faqir  Ali  Shsh  Bnd  the 
other  by  Raman  Mai  and  Sahara  ;  the  points  raised  in  both  the 
appeals  being  substantially  identical,  namely  (1)  that  the 
plaintiffs  had  no  locus  standi  to  Fue  for  pre-emption  in  respect 
of  the  sales  in  dispute  as  heirs  of  Irapat,  their  father,  inasmuch 
as  the  alleged  right  of  pie-imption  was  peisonnl  to  Iiapat  and 
not  havitig  been  exercised  by  him  during  his  life- time  died  with 
him  and  did  not  survive  to  the  plaintiffs  ;  (2)  that  the  suit  was 
bad  for  misjoinder  of  parties  and  of  causes  of  action  ;  and  (.S)  that 
Faqir  Ali  Shah  was  a  landowner  in  the  village  in  which 
the  well  in  suit  is  situate  at  the  time  of  the  sale  to  him,  and  that 
therefore  the  plaintiffs'  right  of  pre-emption,  if  any,  was  not 
superior  to  his. 

As  regards   the  last   two  points,    we  are    clearly  of  opinion 
that   they  are  devoid    offeree.     The   objection  as  to   misjoinder, 
was   not   raised   in    the   pleas   and    was  not    seriously   pressed 
before  us.  and   rightly,  as    we  think   that   obviously  the  suit  was 
not    bad    for   mif-ioindfr    of  t  artie s    an<l  of  raupes  of  action.     Ab 
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to  the  contention  that  Faqir  AH  Shah  was  a  proprietor  in  the 
Tillage  at  the  time  of  the  sale  to  him  in  May  1899,  we  need 
only  say  that  after  referring  to  the  evidence  npon  the  record, 
on  which  reliance  was  plsced  in  argument  on  his  behalf,  we 
have  no  hesitation  in  agreeing  with  the  concurrent  finding  of 
the  Courts  below  on  this  point,  and  we  over-rule  the  contention 
as  untenable. 

There,  then,  remains  the  first  point  in  regard  to  the  plaintiffs' 
rtght  to  sue  for  pre-f^mption  upon  a  cause  of  action  which 
had  accrued  to  their  father  in  his  life-time,  and  which,  it  was 
urged,  did  not  survive  to  the  plaintiffs  as  heirs  to  their  father's 
land  in  the  village  in  question.  This  point  was  pressed  upon 
our  attention  by  Mr.  Grey  with  great  force  and  earnestness  in 
the  course  of  a  learned  argument,  and  he  cited  the  following 
authorities,  which,  though  not  precisely  in  point,  he  claimed  as 
fortifying  his  position  : — 

Dhani  Nath  v.  Budhu  (*),  Bukan  "Din  v.  llam  Din  (*), 
Muhammad  Ayuh  Khan  v.  Bure  Khan  (^),  Lnshhari  Mai  v. 
Ishar  Singh  (*),  Dilganjan  Singh  v.  Ealka  Singh  (  ),  Bam  Chand 
v.  Durga  Prasad  ("),  Mangal  v.  Sahib  Bam  C). 

For  the  plaintiffs  respondents  Mr.  Harris  relied  on  Fateh 
Khan  v.  Muhammad  (^). 

We  may  note  in  passing  that  although  the  question  of  the 
plaintiffs*  right  to  sue  under  the  circumstances  explained  above 
was  not  raised  by  the  defendants  in  their  pleas  in  the  Court 
of  first  instance  nor  in  their  grounds  of  appeal  to  the  Lower 
Appellate  Court,  yet  as  it  was  specifically  raised  in  the 
memorandum  of  appeal  filed  in  this  Court,  and  is  a  purely 
legal  question  (and  not  one  of  fact)  depending  for  its  decision 
on  facts  which  are  undisputed  and  apparent  on  the  face  of  the 
record,  we  allowed  the  appellant's  learned  counsel  to  argue  it. 
The  respondents'  counsel  was  in  no  way  taken  by  surprise 
having  had  sufficient  opportunity  of  meeting  the  case  on  the 
ground  thus  raised. 

As  the  point  urged  by  the  appellant  is  one  of  some  nicety 
and  not  free  from  difficulty,  and  as  it  is  apt  to  arise  in  cases 
governed  by  the  Pan  jab  Pre-emption  Act  (II  of  1905),  and  as 
after  bestowing  upon  it  our  best  consideration  we  are  unable  to 
formulate  a  definite  opinion  in  regard  to  it,  we  think  it  desirable 
to   refer  it   to  a  Full  Bench  for  decision  and  we  refer  it  accord- 


C)  136  P.  B.,  1894.  (»)  I.  L.  R.,  XXII  Ad.,  1. 

(»)  100  P.  B.,  1900.  v:i\    (')  A  L.  B.,  XXVI  All.,  61. 
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Upon  the  reference  to  the  Full  Bench  the  following  judg- 
ments were  delivered  : — 

Clabk,  C.  J.— Where  a  right  of  pre-emption  is  claimed  23r(i  May  1907. 
under  Section  12  of  the  Punjab  Laws  Act"  in  virtue 
of  being  a  land-holder  the  right  is  inherent  in  the  land.  No 
questions  are  asked  as  to  the  nature  of  the  land,  as  to  whether 
it  is  ancestral  or  acquired,  or  as  to  how  it  was  obtained,  by 
inheritance  or  purchase ;  it  is  suflScient  that  the  claimant  owns 
the  land. 

It  is  clear,  therefore,  that  ordinarily  a  transfer  of  land  passes 
the  right  of  pre-emption,  and  the  loss  of  the  land  invokes  the 
loss  of  the  right  of  pre-emption.  So  much  so  that  a  right  of 
pre-emption  already  acquired  is  lost  if  tlie  land  which  gave 
rise  to  it  is  parted  with — vide  Atma  Earn  v.  Devi  Dyal  (^)  and 
Muhammad  Ayuh  Khun  v.  Bure  Khan  ("). 

The  further  question  then  arises  whether  such  transfer 
of  laud  does  not  pass  the  light  of  pre-emption  on  with  reference 
to  other  lands  already  sold.  Prima  facie  there  seems  no  reason 
why  it  should  not. 

It  becomes  convenient  here  to  divide  transfers  into  two 
clauses:  (a)  transfers  by  inheritance,  (6)  transfers  by  some 
voluntary  act  of  the  owner. 

As  regards  the  former  there  are  no  precedents.  As  regards 
the  latter  there  are  some  precedents,  the  moie  important  being 
Sheo  Narainv.  HiVa  (")  and  Muhammad  Ayuh  Khan  v.  Uure 
Khan  (^)  which  decide  that  in  such  cases  the  right  of  pre- 
emption does  not  pass. 

The  Allahabad  case  is  a  Full  Bench  case.  Fonr  of  the 
Judges  simply  state  their  answer  to  the  question  referred 
•without  any  discussion  of  subject.  Mahmud,  J.,  discusses  the 
subject  and  referring  to  Muhammadan  Law  says  : — 

•'  Under  that  law,  when  the  ownership  of  the  pre-emption 
"tenement  is  transferred  or  devolves  by  act  of  parties  or  by 
••  operation  of  law,  the  tiansfer  or  devolution  passes  pre-emption 
"  to  the  person  in  whose  favour  the  transfer  or  devolution 
"  takes  place  ;  but  the  rule  is  essentially  subject  to  the  proviso 
"  that  snch  person  cannot  enforce  pre-emption  in  respect  of  any 
••  sale  which  took  place  before  such  transfer  or  devolution. 
'*  This  rule  must  also  be  applied  to  the  present  case.  The  reason 
"  why,   although   the  right   of  pre-emption  runs  with  the  land, 

0)  49  P.  R.,  1901.  (»)  95  P.  iJ.,  1901. 

(»)  I.  L.  R„  Vll  All.,  535. 
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"  the  plaintiff  iu  this  case  cannot  be  allowed  to  on  roe  it, 
"  is  that  to  rule  otherwise  would  in  effect  be  to  allow  a 
"  *  stranger'  to  oust  one  who  is  not  a  '  stranger  '  at  the  time  of 
"the  sale.  *••♦•#***♦ 
*  *»«*******# 

"  If  the  purchaser  at  the  later  sale  (and  this  is  the  position 
"  of  the  plaintiff  here)  were  to  be  allowed  to  pre-empt  in 
"  respect  of  the  previous  sale,  the  consequence  would  be  that 
"  whilst  the  purchaser  in  the  earlier  sale  could  maintain  a  suit 
"  to  enforce  pre-emption  in  respect  of  the  later  sale,  the 
"  purchaser  at  such  later  sale  could  maintain  a  pre-emption  suit 
"  in  respect  of  the  earlier  sale.  There  would  thus  be  two  isuits 
"  equally  maintainable  but  wholly  inconsistent  with  each  other, 
"  for  each  plaintiff  would  call  the  other  a  '  stranger  '  and  the 
•*  object  of  each  suit  would  be  to  preclude  the  plaintiff  in  the 
"  other  suit  from  the  co-parcenary." 

Mahmud,  J.'s   decision    is  bat<ed  therefore  mainly  on  the  in- 
conveniences  and  injustices  arising  out  of  a  voluntary  transfer, 
and  none  of  his  arguments  apply  to  a   transfer   by   inheritance. 
His    view  is  even    more    apparent  in   Bajjo     v.   Lalman    (*), 
where  after  saying  that  the  very   object  and  basis  of  the  right  of 
pre-emption   is   to  prevent   the   introduction  of   strangers  as  co- 
sharers  in  the  property,  he  says  :  "  The  right  is  esaentially  based 
**  upon   the  injury  which  such  inconvenience  is  supposed  to  cause. 
"  From  its    very  origin  and  nature,  the   right  of   pre-emption    is 
"  not  one   which  is  to  be    enforced    merely   as  an   instrument  of 
"  capricious  power  or  vindictiveness.     It  is  a  transient  right  iu 
"  its  very  conception  and  nature,  and    being  a  personal  privilege 
"  of  the  pre-emptor  cannot   be   made    the    subject  of   sale    or 
*'  bargain  of  any  other    kind.     Any   attempt  on  the  p^rt  of  the 
"  pre-emptor   to    bargain   with   it,   is   taken  to  indicate  eonclu- 
"  sively   that  the   injury  of   which  the    pre-emptor  complains  in 
*'  suing  to  enforce  pre-emption  is  unreal,  and  that  the  claim  is  not 
"  dictated  by  bond  fide  motives." 

In   addition  to  these  objections,    there  is  a  very  reasonable 
danger  that    once   a   desirable   property     has   been    sold,   anj 
number   of  persons   hungering  after   that    property    might    set 
about  to  buy  small    plots,  not  with  any  desire  to  own  those  plot* 
but  simply  as  a  foundation  for  pre-emption  suits.     This  wouldj 
be  a  great   hardship  to   the  original    vendee   exposing  him  to  a 
number  of  suits,  which  he  had  no  reason  to  anticipate  at  tVietim&i 
of  his   purchase,   and   would   be  otherwise  of  very  undesirable| 
state  of  affairs. 

/»\   T    r.    R      V  All     ISO 
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While,  therefore,  there  is  good  reason  why  volantary 
transfers  should  not  p^as  a  right  of  pre-emption  as  regards 
properties  previously  sold,  those  reasons  do  not  apply  to  transfers 
by  inheritance.  As  regards  transfers  by  inheritance  the  general 
principle  should  apply  that  the  right  of  pre-emption  passes 
with  the  land. 

Mr.  Grey  laid  great  stress  on  Sections  13  and  16  of  the 
Punjab  ijaws  Act  urging  that  the  father  was  the  person  on 
whom  the  notice  had  to  be  served,  and  that  it  was  he  who  had 
the  light  to  sue,  aud  that  the  right  was  thus  a  personal  one 
that  could  not  be  inherited  by  the  son.  The  right  was  no  doubt 
a  person  il  one  iu  the  father  based  on  his  land,  but  I  can  see  no 
reason  why  such  right  canuot  be  inherited  by  the  son.  If  the 
father  h*d  waived  or  otheiwise  disposed  of  his  right  this  would 
no  doubt  be  binding  on  the  son,  as  the  father  was  representing 
the  whole  estate. 

Where,  however,  the  father  has  done  Hothing  of  the  kind, 
but  has  simply  taken  no  steps  in  the  matter,  there  seems  to  me 
no  reison  why  the  son  shoali  nob  step  into  the  shoes  of  his 
father  and  take  the  same  action  as  the  father  could  have  done. 
The  son  inherits  the  other  causes  of  action  belonging  to  his 
father  and  why  not  this  one  ?  Nor  do  I  see  why  the  son  cannot 
come  in  under  Section  16,  simply  alleging  that  no  notice  as 
required  by  Section  13  was  served  on  his  father. 

I  should,  therefore,  reply  to  the  question  referred  that 
plaintiffs*  right  to  sue  for  pre-emption  upon  cause  of  action 
which  had  acoraed  to  their  father  in  his  life-time  passed  to  them 
at  his  death  on  their  inheriting  his  land. 

Robertson,     J. — I    concur   in   the    conclusion    come  to  by    2bth  May   1907. 
the  learned   Chief  Judge.     When  an  involuntary  transfer  takes 
place   by  inheritance   the  succession  to  the  land  takes  the  whole 
bundle  of  rights   which  go  with   the  land,  and  there  is  no  hiatus 
in  respect  of  the  right  of  pre-emption. 

Shah  Din,  J,— I   agree  in  the  answer  to  the  reference  as    2ith  May  1907 
proposed  by  the  learned  Chief  Jadge.  , 
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Full  Bench. 

No.  134. 

Before  Sir  fVilliam  Clark,  Kt.,  Ghiej-  Judge,  Mr.  Justice 

Ghatterji,  CLE.,  and  Mr.  Justice  Johnstone. 
HAMIRA  AND  OTHERS,— (Depe.'Vdants),— APPELLANTS, 
Appbllite  Sidb.    '  Versus 

RAM  SINGH    AND   OTHERS,— (Plaintiffs),- RES- 
PON  DENTS. 

Civil  Appeal  No.  1209  of  1906. 

Custom— Inheritence— Sister's  right  to  succeed  as  a  daughter  of  the 
penultimate  male  holder. 

Held  by  the  Full  Banch  that  among  parties  following  customary  law  the 
position  of  a  sister  of  a  male  proprietor  without  issue  cannot  be  assimilated 
for  purposes  of  inheritance  to  that  of  a  daughter,  and  she  must,  therefore,  in 
such  matters  be  regarded  as  a  sister  of  that  proprietor  and  not  as  a  daughter 
of  his  father. 

Further  appeal  from  the  decree  of  Major  G.  C.   Beadon,  Divisional 
Judge,  Hoshiarpur  Division,  dated  3lst  March  1906. 
GobindDas,  for  appellants. 

Sohan  Lai  and  Sheo  Narain,  for  respondents. 

This  was  a  reference  to  a  Full  Bench  made  by  Ghatterji  and 
Johnstone,  JJ.,  to  determine  that  when  a  proprietor  following  the 
Gnstomary  Law  of  the  Punjab  dies  leaving  no  sons  bat  a  sister, 
should,  for  purposes  of  inheritance,  the  sister  be  regarded  as  a 
sister  of  that  proprietor  or  that  a  daughter  of  his  father. 

The  order  of  the  Division  Bench  (Ghatterji  and  Johnstone, 
J.j.)  referring  the  question  of  law  to  a  Full  Bench  was  as 
follows  : — 

6th  May  1907.  Johnstone,  J. — In  this  case   the    pedigree   of  the  parties  is 

as  follows  :  — 

BISHNA. 

\ 

r i \ ^ 

Mahtab  Singh,  Kesra  Singh,  Bahadur  Singh,         Saudagar, 

plaintifE  plaintiils  2  and  3.    plaintiff  4,=Nandu        married 

1.  defendant  5.  Mussammat 

Chiragho. 

J 


r 

r \ "^. 

Nihalu=Mussammat       Mussammat  Khievi,  Hamira, 

Prabbi,  o.  s.  p.,  remarried,    defendant  2.  defendant  1. 

Defendants  3  and  4. 

Sanrlncrnr  hnvincr  diprl.  Ififlvincr  a,     widow,     a    dauerhter  and  a 
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the  remarriage  of  his  widow,  his  widow  Cbiragho  sncceeded. 
Plaintiffs  claim  the  property  left  by  Mussammat  Chiragho  as 
being  the  proper  heirs  of  Nih'alu,  last  male  holder.  The  property 
consists  of  land,  bonse  and  moveables.  ^ 

Tbe  first  Conrt  found  that  defendant  2  and  her  sons  were 
better  heirs  thpn'  plaintiffs  ;  that  the  property  is  not  proved 
ancestral  ;  that  the  widow,  plaintiff  Kirpo,  is  not  entitled  to  sue  ; 
that  no  moveable  property  of  Mussammat  Chiragho  came  to 
defendants  1  to  4.  The  suit  having  been  dismissed  on  these 
findings,  plaintiffs  appealed  to  the  learned  Divisional  Jndge, 
who  agreed  as  to  Mnssammat  Kirpo,  agreed  that  the  property  in 
suit  is  not  ancestral  qua  plaintiffs  bnt  was  acquired  by  Sandagar, 
found  that  the  parties  follow  agricultural  custom,  and  finally 
held  that  even  as  regards  acquired  immoveable  property  plaintiffs 
as  collaterals  excluded  the  sister  of  Nihalu  and  her  husband  and 
sons,  the  view  being  taken  that  plaintiff'  2  is  to  be  treated  as  the 
sister  of  the  last  male  holder  Nihalu  and  not  as  the  daughter 
of  the  penultimate  male  holder  Sandager.  The  claim  for  houses 
and  land  was  decreed. 

This  revision  petition  has  been  admitted  under  Section  70  (1) 
(fc)  of  the  Courts  Act,  the  grounds  of  appeal  in  effect  being  that 
succession  did  not  pass  to  Mussammat  Chiragho  as  mother  of 
Kihalu  but  as  widow  of  Saudagar,  and  that  the  property  should 
be  considered  as  the  property  of  Saudagar  and  should  go  to  his 
daughter  defendant  2  rather  than  to  plaintiffs. 

In  Civil  Appeal  599  of  1904  decided  by  my  learned  colleague 
and  myself  on  17th  July  1905  we  pointed  out  the  essential 
difference  between  the  case  of  a  daughter  and  the  case  of  a  son 
and  declined  to  adopt  the  theory  that  when  a  man  without 
brothers  dies  sonless  in  a  tribe  in  which  daughters  exclude 
collaterals  his  sister  also  excludes  collaterals  as  being  the 
daughter  of  the  penultimate  male  holder,  and  in  Civil  Appeal 
1087  of  1906  and  Civil  Appeal  1370  of  1906  we  again  decided  the 
same  point  in  the  same  way. 

On  the  other  hand  in  Khuda  Yar  v.  Sultan  (^)  in  which, 
however,  the  matter  was  not  discussed  directly,  a  sister  contesting 
with  collaterals  was  taken  to  have  presumption  on  her  side  as 
being  daughter  of  the  original  owner  ;  and  this  was  followed  in 
the  Division  Bench  Judgment  appended  to  Daya  Bam  v.  Sohel 
Singh  (').  There,  Charan  Singh,  son  of  Sewai  Singh, 
was  the  last  male  holder,  and  it  was  laid  down  that,  in- 
as  much   as  the  property  was  acquired   by    Sewai   Singh,    "  on 

O)  103  P.  R.M900.  n  no  p.  b..  isoe.  p.  b. 
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"  the  death  of  Charan   Singh    without  issue,   the   inheritance  is 

'*  to  be  considered  as  the  inheritance  of  Sewai  Singh's  daughter's 

•*  son   and    not   as   the   inheritance  of    Charan   Singh's    sister's 

*•  son,  Khuda   Yar  v.    Sultan  {^)   and   other  cases  quoted  by  me 

**  before."     In   the   judgments   recorded  by  the   learned   Judges 

who  sat  on    the  Full  Bench  aforesaid,  I  find  the  learned  Chief 

Judge   (in   connection   with   the   point  now  directly  before  us) 

merely    remarked    (page    396) — "  Now    by     Customary     Law 

"  a   sister's   son   is   frequently    put   in     the    same   position     as 

"  a  daughter's  son,"  and  quoted  a  few  rulings.   Then  Chatterji,  J., 

doubted,  page  406,   whether   a  sister's  son   could  be  treated  as 

daughter's  soo  of  the  penultimate  holder,  but  left  the   matter  to 

the  Full  Bench.     Reid,  J,,   gave  no   opinion    on   this  point,    nor 

did  Robertson,  J.,  while  Kensington,    J.,  contented    himself  with 

remarking,   page    413  :     *'  That   a    sister's    sons  are,    generally 

"  speaking,  looked   on  as     more  remote    possible  heirs  than  a 

"  daughter's  sons,  may   be     readily   admitted,    certainly   where 

•*  ancestral    land  is   concerned,     But  cases  arise,  and  the  present 

"  seems  to  me  one  of  taenia    where  no  rational   distinction  can   be 

"  drawn  between  the  two  classes,  etc.** 

Perusal  of  the  Full  Bench  judgments  as  a  whole  shows  that 
this  question  was  rot  refeired  to  the  Full  Bench,  and  is  not  one 
of  ths  points  decided  by  it.  In  these  circumstances  I  conceive 
we  have  against  us  the  Division  Bench  ruling  appended  to, 
Daya  Bam  v.  Sohel  Singh  (*),  at  page  414,  and  the  dictum  of 
Kensigton,  J.,  which,  however,  only  related  to  the  case  then  in 
hand  and  its  peculiar  facts.  I  am  still  strongly  of  opinion  that 
the  point  has  been  rightly  decided  in  Civil  Appeal  599  of  1904, 
Civil  Appeal  1087  and  1370  of  1906  quoted  above,  and  it  may 
therefore  be  necessary  to  refer  the  case  to  a  Fall  Bench.  With 
these  remarks  I  send  the  case  to  my  learned  colleague. 

Cth  May  1907.  Chatter 3i,  J. — I  agree  in  referring  the  case  to  a  Full  Bench 

holding  the  same  views  as  my  learned  brother. 

The  judgment  of  the  Full  Bench  was  delivered  by 

26<A  Julv  1907.  Clark,  C.  J. — The  question  for  decision   by  the  Fall  Bench 

is  this  : — 

When  a  proprietor,  following  the  Customary  Law  of  the 
Punjab,  dies  leaving  no  sons  but  a  sister,  should,  for  purposes 
of  inheritance,  the  sister  be  regarded  as  a  sister  of  that  proprietor 
or  as  a  daughter  of  his  father  P 

That  is,  should  her  rights  of  inheritance  bo  those  of  a 
daughter  and  not  of  a  sister  ? 

/ )\  inn  p  p    IflnO  (*\  110  P.  B.  1906.  F.  B. 
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The  question  has  been  fully  discusBed  in  Civil  Appeal  No. 
699  of  r904,  and  we  may  say  at  once  that  we  agree  with  the 
reasoning  and  conclusion  of  that  judgment  that  the  sister's 
rights  are  those  of  a  sister  and  not  of  a  daughter,  and  we  direct 
that  that  judgment  be  published  as  an  appendix  to  this 
judgment. 

The  two  main  authorities  against  our  view  are  Khuda  Tar 
V.  Sultan  ('  d  the  final  decision  of  the  Divisional  Bench  in 
Baya  Bam  v.  Sohel  Singh  (*).  In  neither  of  these  judgments 
was  there  any  independent  discussion  of  the  subject.  In  Daya 
Ram  y.  Sohel  Singh  the  coniToyerBj  on  which  the  Full  Bench 
passed  decision  was  whether  the  case  should  be  governed  by 
custom  or  Hindu  Law.  The  case  was  eventually  decided  by 
custom  and  the  principle  of  the  parity  of  the  sister  and  the 
daughter  was  utilized  in  determining  what  the  custom  was. 

On  an  independent  consideration  of  the  subject  itself  we  are 
unable  to  agree  with  the  views  adopted  in  those  judgments. 
Mussammat  Jaidevi  v.  Harnam  Singh  (*),  Gaman  v.  Mussammat 
Aman  (*),  and  Mussammat  Desi  v.  Lehna  Singh  (*),  were  relied 
upon  as  showing  that  widows  succeeded  not  as  mothers  of  their 
deceased  sons,  but  as  widows  of  their  sons'  fathers,  on  the 
principle  that  when  a  line  dies  out  it  is  treated  as  if  it  never 
existed. 

In  these  cases  this  principle  was  used  to  explain  why  women 
should  lose  their  life  estates  by  remarriage,  which  they  could 
not  have  done  if  they  had  succeeded  as  mothers,  bat  we  are 
asked  now  to  extend  this  principle,  and  make  it  a  governing 
principle,  which  should  of  itself  regulate  the  law  of  succession. 

We  do  not  think  that  a  principle  of  this  kind  can  be  followed 
up  to  all  its  logical  conclusions.  If  it  were,  absurd  results 
would  follow,  a  paternal  aunt  and  a  grand-paternal  aunt  would 
in  this  case  be  in  the  same  position  as  daughters. 

A  principle  that  would  lead  to  such  absurd  conclusions 
cannot  be  a  sound  principle  to  follow  to  its  ultimate   conclusion. 

In  no  system  of  law  that  we  are  aware  of  are  the  claims  of 
daughters  and  sisters  placed  on  the  same  footing,  and  we  cannot 
imagine  that  the  agriculturists  of  this  province  by  a  subtle 
train  of  reasoning  would  ever  have  put  them  on  the  same 
footing. 
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It  is'i  then  argaed  that  in  the  special  facta  of  this  case,  the 
property  not  being  ancestral,  and  Mussamnaat  Chiragho  having 
inherited  as  the  widow  of  Sandagar,  the  claime  of  Masaammat 
Kbievi  and  her  sons  should  prevail. 

We  are  unable  to  see  that  any  case  is  made  out  for  departing 
from  the  ordinary  order  of  succession  of  sisters.  No  instances 
have  occurred  on  which  a  custom  could  be  founded. 

Our  decision  is  that  defendants  can  only  claim  to  succeed 
on  the  strength  of  Massammat  Khievi  being  the  sister  of  Nihalu 
and  not  on  the  strength  of  her  being  the  daughter  of  Sandagar, 
and  we  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


XoTB.— The  case   No.  599  of    1904  cited  in    the  above  judgment  it 
published  below — 

Before  Mr.  Justice  Chatterji,  CLE.,  and  Mr.  Justica 
Johnstone. 

SAIDAN  BIBI  AND  ANOTHER,— (Plaintiffs),— A PPEL- 
LANTS, 
AniLUTi  SiPi.    {  Versus 

FAZAL  SHAH  AND  OTHERS,— (Dependants),— RESPON- 
DENTS. 

Civil  Appeal  No.  599  of  1904. 

Further  appeal  from   the  decree  of  Major  O.  0.  Beadon,  Divisional 
Judge f  Hoshiarpur  Division,  dated  3ist  March  1906. 

Gobind  Das,  for  appellants. 

Sheo  Narain  and  Soban  Lai,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

nth  July  1807.  Johnstone,  J. — In   this   case  plaintiffs,   who  are  sister  and 

sister's  son  of  the  last  male  holder,  Haider  Shah,  claim  his  land 
and  house  as  against  defendants  who  are  collaterals  of  Haider 
Shah  in  the  seventh  degree.  Both  the  Courts  below  have  held 
that  custom  is  in  favour  of  defendants,  the  burden  of  proof  on 
the  point  being  on  plaintiffs,  and  So  they  have  dismissed  the  suit. 
Two  defendants,  Nos.  2  and  6,  owning  (we  must  take  it)  |  and 
-nj-sbares,  respectively,  confessed  judgment ;  but  the  Courts 
below  have  ignored  tbis.  This  point  has  been  raised  in  further 
appeal,  and  to  clear  the  ground  we  may  say  at  once  that  we  see 
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As  regards  the  other   shares   the  questions  we  have  to  decide  are 
in  effect  these — 

(a)  On  which  party  is  the  burden   of  proof  ? 

(6)  If  on    plaintiffs,  have  they  proved  any  special  custom 
in  their  favour 

(The  issues  framed  by  the  first  Court  are  rather  confusing  ; 
the  above  shews  the  lines  on  which  the  case  has  been  argued 
before  us.) 

As  regards  (a)  I  need  only  refer  to  Section  24,  Rattigan's 
Digest,  6th  Edition,  page  30,  to  the  Biwaj-i-am  of  Revised 
Settlement,  Q.  27,  of  Rawalpindi  (which  is  absolutely  uncom- 
promising), and  to  the  rulings  in  Faiz-ud-dm  v.  Mussammat 
Wajib-un-nis^a  (*),  penultimate  para.,  page  25'>,  Ilahia  v. 
Qasim  (*),  Mussammat  Jindwaddi  v.  Hussan  Shah  ('),  and  Fatteh 
Muhammad  v.  Daulat  Khan  (*).  There  is  on  the  other  side 
the  Wajih-ul-arz  Ghakwar  of  the  Regular  Settlement,  Section  5, 
which  is  a  little  confused  and  contains  some  irrelevant  matter, 
but  which  seems  to  lay  down  that  daughters,  if  married  in 
the  family,  t^ike  along  with  uncles  and  father's  first  cousins  and 
their  descendants,  bat  if  married  elsewhere,  are  excluded  by 
their  neir  callaterals,  while  nothing  is  said  directly  about  their 
competition  with  more  distant  collaterals. 

The  inference  doubtless  is  that  they,  if  married  in  the 
family,  exclude  more  distant  collaterals,  and  in  the  present 
case  plaintiff  2  is  married  in  the  family.  Bat  the  value  of 
this  document  is  considerably  weakened  by  the  circumstance 
that  it  contains  details,  which  can  never  have  been  followed 
and  which  are  wholly  at  variance  with  Punjab  agricultural 
custom.  Thus,  it  says  that,  where  near  collaterals  exclude 
daughters,  those  collaterals  share  by  shariat,  and  also  that 
when  daughters,  as  bjin^  miirloi  in  the  fimily,  share  with  near 
collaterals,  again  the  shares  will  be  by  shariat.  In  my  opinion 
it  can  safely  be  stated  that  such  a  custom  as  this  never  prevailed 
and  has  never  been  given  effect  to.  There  is  probably  not  a  man 
in  the  village  who  could  make  a  division  of  property  according 
to  strict  Muharamadan  Liw,  or  who  understands  its  elaborate 
rules.  Thus,  it  would  appear  that  the  compilers  of  this 
section  of  the  Wajih-ul-arz  must  have  been  to  some  extent 
drawing  upon  their  imagination . 

Another  reason  for  holding  that  this  document  affords  no 
rule  and  raises  up  no  presumption  in  favour  of  the  plaintiffs  in 
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the  present  case  is  that  it  deals  with    daaghtera   only.     la  this 
connoctioa  the     learned    pleader     for   the      plaintiffs      argaes 
ingeaiomly   eaough  that  plaiafciffi  1  claim?  not  so  much    as    sister 
^  of  Haider   Shah  as  in   the  capacity   of    daughter   of     Alaf  Shah. 

Alaf  Shah  died  and   was  succaeded  by  his  son  Haider    Shah,   who 
died  without  issue  or  widow   and  was  succeeded    by     his  mother 
Massammat   Azim    Kali.     It  is  contended   that  npon   the   death 
of  this  lady  we  should  look  at  Alaf  Shah,  her    deceased    hnshand, 
and  see  who  Ms  heir  is,  and  that  thus  the  contest    is    between  a 
daughter,  plaintiff    1,    and  th=)    defend  mts.     It  is  also    said    that, 
even  if   we  have  to    find  the  heir   of    Kaider   Shah,     undoubtedly 
the  last  male  holder,    we  should  go  up  the  line    to  his  father  and 
then  omi   dowa  to  plaintiff  2,  his  di,a^hfc9r.     In  supoort    of  this 
argument  we  are  referred  to   Qkulam   ifuhimmd   v.    M'lhaM'nid 
Bakhsh  (^),  a,t   piga  17,    penultimate   pira.,  where    the  right    of 
representation   is  expUiuai,   ti   the  middle  para.,  at  page  62   in 
StVaifam.  V.  JBa;a  fiani  (^),  and  especially    the    words  "a   mother 
"  succeeds,   not  as  a   mother,  but  as  the  widow  of  the   father  "  to 
pages  256,  257  in  Faizud-din  v.  Mussim-nat  Wijub-un-nissa      (*), 
last   para,  of   page  256,    where   in  a  manner  the  cise  of   succes- 
sion of  a   stster  is  assimilated    to   that   of   a     daughter     by  the 
device  of   going  back  to    the  father   from   the  brother   and   then 
coming    down  to  the  sister  ;  to    Oaman  v.  Mussammat  Aman   (*), 

and  eapeoially  the    words  "the   general    principle is  that 

"  where  a  line  dies  out,   it  is   treated   as   if     it     never  existed." 
Now  if   it  was   the  function  of  this  Court,  when  it  had    evolved   a 
theory,    which  explains    certain    phenomena  of    custom,    to   insist 
upon    applying    that     theory     wherever     it     could     logically    be 
applied,  regardless  of  facts,   no  doubt  there  would    be   much  to  be 
said   in  favour  of  the   above     argument ;    but   it  is     rather  our 
function,   in  matters   of  disputed  custom,  to    discover     what  the 
actual  practice   is  and  give  effect   to  our   discoveries.     There   is 
no  binding  force   or  sanctity  in  the  theory   itself ;   it  is     merely 
a  convenient    method  of   giving  order   to  our   thoughts.     In   the 
present  instance,  as  we  have  already  seen,  daughters    and  sisters 
have  not   commonly    or  in  practice  ever  been   treated  as   being  on 
a  similar  footing.     The  theory    has    never  been   put  forward   to 
support   the   claims,  for    instance  of    a     paternal  aunt     against 
distant  collaterals,  such  a  claim  has  in  my   experience   never  been 
made.    We  have  only  to  compare  Section  "23  of  Rattigan's   Digest 
with  Section    24  to  see  how  differently     the  respective  claims  of 
daughters  and  sisters   have   been   treated  in   the   past;    perusal 
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of  Ohief  Court  rulings,  of  which  there  are  scores,  dealing  witli 
daughters  and  slpters  brings  out  the  same  tale  ;  in  no  Wajib-ul' 
art  or  Riwaj-i-am,  with  which  I  am  acquainted,  are  sist^rt 
treated  as  the  daughters  of  their  brothers'  fathers  nnd  not  as 
sisters  ;  and  lastly  even  in  FaU-ud-din  v.  Mussam  mat  Wajth-un- 
nis$a  ('),  quoted  above,  we  have  only  to  look  at  the  last  two 
lines  of  page  255  and  the  opening  lines  of  the  next  page  to  see 
how  purely  academic  are  the  abstract  remarks  on  pages  256  and 
267  relied  on  by  the  plaintiffs'  pleader. 

My  general  conclusion,  then  is,  that  the  burden  of  proof  is 
on  plaintiffs  to  prove  a  special  custom  in  their  favour,  oven 
against  collaterals  of  the  seventh  degree  I  should  say  even  that, 
initially,  the  burden  of  proof  would  be  upon  them  when  they  are 
contesting  with  ascertained  collaterals,  however  distant,  I  also 
hold  that  rules  and  practice  relatii.g  to  daughters  have  no 
bearing  on  the  present  case  ;  for  reasons  which  we  can  conjectur* 
but  which  need  not,  for  our  purpose,  he  ascertained,  daughters' 
claims  have  been  largely  recognised    and  sisters'  claims  have  not. 

Turning,  then,  to  the  evidence  in  the  case  we  find  that 
most  of  it  relates  to  daughters  and  so  is  irrelevant.  The  essential 
difference  between  the  position  of  a  daughter  and  that  of  a 
sistsr  has  been  pointsd  out  in  Ham  Bin  v.  Mubarak  (*),  last  para., 
psge  547.  Virtually  only  three  instances  of  succession  of  sisttrs 
to  be  found— cases  10,  12  and  16  in  plaintiffs'  list — and  ths 
syidence  regarding  them  is  meagre  and  unsatisfactory.  In  one 
of  them  it  is  said  by  a  witness  that  there  was  a  gift.  In  ons 
the  event  is  said  to  have  happened  in  Sikh  times  and  the 
•vidence  is  purely  oral.  Even  as  regards  daughters  the  right  of 
succession  has  apparently  been  so  insecure  that  in  nearly  all  th« 
ascertained  instances  there  have  been  gifts.  The  rulingM  we  have 
been  referred  to — Mussammat  Fatima  v.  Qhulam  Muhammad  (•), 
and  so  forth — are  all  concerned  with  daughters. 

The  matter  of  rtt  judicata  with  reference  to  the  litigation  of 
1876  has  not  been  argued  before  us,  and  I  do  not  think  I  need 
touch  it.  I  would,  if  my  learned  colleague  agrees,  dismiss  the 
appeal  except  as  regards  the  shares  of  defendants  2  and  6,  for 
which  plaintiffs  should  have  a  decree.  I  would  make  tha 
parties  bear  their  own  costs  throughout  as  the  case  was  one  not 
free  from  doubt. 

Chatterji,  J.— I  agree  in  the  foregoing  judgment  though  with   mj^  j^iy  1907, 
some  reluctance  as  the  parties  belong;to  an  eudogamous  tribe  and 
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the'reeponcletitB  are  remote  agnates  of  the  seventh  degree.  But 
fliere  can  be  no  doubt  that  cnstomeiy  law  does  make  a  distinction 
in  practice  betvfen  h  piste r  and  a  daughter  ■which  cannot  be  got 
over  by  any  theory  that  euccession  has  to  be  traced  to  the  last 
niale  owner  who  left  j^ispue,  whatever  valu«  it  may  have  to 
explain  or  illnetrate  the  general  principles  regulating  succession 
in  that  law.  Besides  no  system  of  law  is  faultlessly  logical  and 
anomalous,  and  even"  absurd  distinctions  can'^be  found  in  almost 
nil.  Concrete  facts  must  always  prevail  over  abstract  theories. 
Robertson's  Customary  Law  of  the  Rawalpindi  District,  answer 
to  question  27,  is  entirely  against  the  plaintiffs,  and  enquiry  in  this 
case  which  was  full,  failed  to  bring  out  any  appreciable  number 
of  precedents  in  favour  of  the  sister. 

The  appeal  will  be  dismissed  except  as  regards  the  shares 
of  defendants  2  and  6  for  which  plaintiffs  will  have  a  decree,  but 
the  parties  will  pay  their  own  costs  throughout. 

Appeal  dismttstd. 


No  135. 

Before  Sir  William  Clark,  Kt.,  Chief  Judge. 

AHMED  BUKHSH  AND  OTHERS,— (PLiiNTiTFs),— 
APPELLANTS, 

Amuxn  SiDi  •{  17  «    „ 

I  Ve.r$us 

HUSAIN  BIBI,— (Defendant),— RESPONDE      . 
Civil  Appeal  No.  518  of  1907. 

Muhammadan  Law— Gift  made  in  contemplation  of  death-~De*th 
illfiMa. 

H#W,  that  a  gift  made  by  a  sick  person  aged  eighty,  three  days  befor* 
his  death  must  be  regarded  as  made  in  contemplation  of  death  within  the 
meaning  of  Muhammadan  Law  relating  to  death-bed  dispositions  and  is 
therefore  inoperative  as  such. 

Uussammat  Bahht  Begum  v.  Faja  Khan  CM,  BqJIm  Karim  Bakhgh  v. 
Begam  Jan  (.*)  and  Mussammat  Balamti  Jan  T.  Muhammad  Bhafl  (  ) 
referred  to. 

Qhulam  Muttafa  v.  Eurmat  (♦)  dissented  from. 

Further  appeal  from  the   decree  of  Captain   B.  0.  Boe,  Divisional 
Judge,  J-dl>miur  Division,  dated  27th  October  1906. 
Sukhdial,  for  appellants. 
Golak  Nath,  for  respondent. 
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CIVIL  JUDGMBNTS—No.  135. 


6hl 


The  judgment  of  the  learned  Chief  Ju  Igc  wv.s  as  follows  :— 

Claek,   0.  J.— The   first   qnestion   for  decision  is    whether  i  lith  June  1907 
Mnssammat   Husain    Bibi    was   the   wife  of  Ali    Bukhsh.     It  is 
proved  that  she  had  been    living    with    him  as  wife   for  len   or 
twelve  years.     Sh«  was  treated  by  him  as  wife,  and  lived  in  the! 
same    house     as    his  first  wife,   and     in   the  deed     of   gift   he 
acknowledged  her  as  his  wife. 

She  had  been  previously  married,  but  there  was  no 
allegation  that  the  previous  husband  was  alive  at  the  time 
she  came  to  live  with  Ali  Bukhsh  and  there  was  no  enquiry  on 
the  point  :  it  was  assumed  that  she  was  a  free  woman  at  the 
time,  and  nothing  was  advanced  against  this  view  by  the 
plaintiff. 

Continual  co-habitation  as  husband  and  wife  raises  a 
presnmptioo  of  marriage— tnie  Wilson's  Anglo- iluhammadan 
Late,  para  30.  I  agiee  with  the  Divisional  Judge  that  Mussam- 
mat  Husain  Bibi  is  the  lawful  wife  of  Ali  Bukhsh. 

The  next  question  is  whether  this  gift  of  November  19bh, 
1902,  was  a  death-bed  gift.  % 

It  is  proved  that  Ali  Bukhsh  died  on  22nd  November  1902, 
he  was  actually  ill  on  the  19th  November,  and  had  been  ill  some 
time  before.  He  was  some  eighty  years  of  age.  The  question 
of  what  constitutes  a  mortal  illness  is  diccussed  in  Mtissammat 
Bakht  Begum  v.Faja  Khan  {^) -wheve  under  somewhat  similar 
circumstances  it  was  held  that  the  donor  died  of  the  illness 
from  which  he  was  suffering  when  he  executed  the  deed.  The 
question  is  further  discussed  in  Hajiz  Karim  Bukhsh  v.  Begaw, 
Jan  (')  at  page  259  and  in  Mussammat  Salamti  Jan  v. 
Muhammad  Shaft  (')  at  page  277. 

The  deed  was  registered  at  the  house  of  the  donor.  The 
donor  did  not  attend  at  the  registration  oflQce.  It  is  not  clear 
whether  the  Divisional  Judge  knew  this  when  he  attached  so 
much  weight  to  his  appearing  before  the  Sub-Registrar.  I 
have  no  hesitation  in  holding  that  this  was  a  death-bed  gift. 

It  was  argued  for  defendant  that  even  as  a  death-bed 
gift,  the  gift  was  on  account  of  dower,  and  of  the  nature  of 
hiha-Ul-iwaz  and  valid.  Ghulam  Mustafa  v.  Hurmat  (*)  was 
relied  upon.  Mr.  Amir  Ali  in  his  book  on  Muhammadan  Law  hag 
given  very  good  reason  for  distrusting  tliat  ruling,  and  it  was 
not  as  a  matter  of  fact  found  that  the  gift  in  that  case  was  a 
death-bed   gift.     In   my    opinion  this  gift  was  entirelji  invalid* 


(»)  104P.  B.,  1881. 
{*)  52  P.  R.,  1895. 


C)  61  P.  B.,  1893. 

(♦)  /.  L.  B.,  U  All.,  864, 
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I  may  add  that  there  is  no  proof  that  any  dower  was  ever  fixed 
for  Mussammat  Husain  Bibi.  No  marriage  ceremony  or 
formality  of  any  kind  is  proved. 

There  remains  then  the  question  to  what  shnre  of  th» 
propel  ty  defendant  is  entitled  as  the  wife  of  Ali  Bukhsh ; 
further  enquiry  will  be  necessary  on  this  point  as  it  is  not  clear 
whether  parties  follow  Muhammadan  Law  or  cnstom. 

T  accept  the  appeal  and  set  aside  the  order  of  the  Divisional 
Judge.  I  remand  the  case  under  Section  562,  Civil  Procedure 
Code,  for  the  Divisional  Jndge  to  determine  what  property 
defendant  is  entitled  to  as  the  wife  of  Ali  Bakhsh. 

Appeal  allowed. 


No.  136. 

Before  Mr.  Justice  Johnstone  and  Mr.  Justice  Lai  Chand. 
BHAGWAN  DAS  AND  OTHERS,— (Plaintiffs),— 
APPELLANTS, 
AfPBLUTB  Sim.  \  y^^^^^ 

SIDHU  AND  OTHERS,— (Defendants),— RESPONDENTS. 
Civil  Appeal  No.  60.3  of  1907, 

Pre-etr.ption — Agreement  creating  right  of  occupancy — Sale — Perpetual 
lease—  Punjab  Pre-emption  Act,  1905,  Sections  3  (5),  4. 

Held  that  an  agreement  by  which  a  landowner  created  a  right  of 
occupancy  in  another  person  in  consideration  of  money  payment  plus  annual 
rent  and  services  and  whereby  a  right  of  reversion  on  the  happening  of  a 
certain  event  was  expressly  stipulated  for  is  not  a  sale  within  the 
meaning  of  Sections  3  (5)  and  4  of  the  Punjab  Pre-emption  Act,  1905,  and 
cannot  therefore  be  the  subject  of  pre-emption. 

Dewanutulla  t.  Eazem  Molla  {^),  Baboo  Ram  Oolam  Singh  y.  Nursing 
Sahoy  ('),  Moorooly  v.  Babu  Huree  Bam  (»),  and  Nihal  Chand  v.  Bai 
Singh  (*)  cited. 

Jehana  V .  Chowdri  Jiwin  Khan  (^),  Ohibi  v.  Hayat  (•),  and  Rukna 
V.  Kahn  Singh  (^ )  distinguished. 

Further  appeal  from  the  decree  of  Major  G.  C.  Beadon,  Dtvisiotial 
Judge,  Hoshiarpur  Division,  dated  3rd  December  1906. 

Shadi  Lai,  for  appellants. 

Beni  Pershad,  for  respondents. 

(')  7.  L.  R.,  XV  Calc,  184.  (*)  43  P.  R.,  1802. 

(»)  25  W.  B.,  43.  (8)  193  P.  R.,  1882. 

(»)  8  W.  B.,  106.  (0)  120  P.  R.,  1883. 

(»)  179  P.  R.,  1888, 
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The  judgment  of  the  Court  was  delivered  by 

Lal  Chand,  J.— On  llth  April  1905  defendants  1  and  2,  who  24^^  July  1907. 
are  proprietors  in  -village  Babu-wal  iu  tahstl  Una  of  the  Hoshiarpar 
District,  executed  and  registeitd  an  agrttirient  m  tavonr  of 
defendant  3,  who  is  found  to  be  a  n  embei  of  an  agricultural 
tribe  but  resided,- bs  alleged  bj  the  plaintiff,  in  a  difierent 
village.  The  principal  stipulations  tin boditd  in  this  agieement 
were  as  cornctJy  tnnruaiiheo  bj  tie  :Rjnntii  iLat  Atai  JSingh, 
defendant  3,  was  made  an  occupancy  tenant  on  payment  of  Ks- 
2,300  as  nazrana  and  would  enjoy  and  possess  the  same  rights  as 
other  occupancy  tenants  in  the  \illage  and  fchali  similarlj  be 
liable  to  render  services  to  the  landlord,  further  a  tixed 
annual  rent  of  Ks.  12  ^er  annwni  was  reserved,  the  tenant 
was  empowered  to  efiectimproveiLeiits,  such  as  sinking  a  well, 
planting  a  garden  and  building  pocca  houtsee,  ana  finally  it  was 
fitipulated  that  m  case  the  tenant  died  without  issue 
(aulad)  the  land  would  revert  to  the  landlord.  The  plaintiffs- 
appellants,  who  are  occapancy  tenants  in  the  \illage  Basuwal 
sued  in  the  Munsifi's  Couit  tor  pre-emption  at-fceiiing  their  right 
to  pre-empt  the  transfer  on  the  gxound  that  delendant  3  was  an 
utter  stranger.  The  defeiidants  resibted  the  claim  by  pleading 
that  the  transfer  sought  to  be  pre-empted  was  not  a  sale,  but  a 
mere  lease  in  perpetuity  and  therefv  re  could  not  be  pre-empted. 
The  Lower  Courts  have  concurred  m  accepting  the  validity  of  the 
defendants' contention  and  have  difcmisfced  the  suit,  and  the  sole 
point  for  decision  m  apj,eal  prefcenttd  hy  the  plaintiffs  la  this 
Court  is  whether  the  tranbier  in  questitn  is  liable  to  a  clf.im  for 
pre-emption  under  the  Punjab  Pre-emption  Act. 

The  decision  depends  entirely  on  an  interpietation  of  the 
agreement  and  apphcatici.  oi  feetiitne  3  and  4  ot  the  Local  Pre- 
emption Act.  Ly  fceciicn  4  the  light  ot  pre-emption  is  described 
to  arige  in  respect  ot  agritultoial  land  only  m  the  case  ot  sales  and 
in  respect  of  village  immoveable  pioperty  or  urban  immoveable 
propeity  in  the  tafce  ot  baks  or  oi  loreciosuies  ot  the  right  to 
redeem  such  property,  ilieie  is  no  qubbiion  here  as  regaids  urban 
or  village  immoveable  picptity.  Ine  term  '  land  '  is  aetined  by 
Section  3(ljto  mean  land  as  dehned  in  the  Punjab  Land  Alienation 
Act  and  to  include  any  right  ot  occapancy  acquired  or  existing 
under  the  Punjab  Tenancy  Act,  itbV,  cr  unoer  any  earlier  law- 
It  wa  8  urged  for  the  appellants  that  the  subject  matter  ot  transfer 
in  this  case  was  a  right  of  occupancy  wituin  the  dehuition  of 
land  under  Section  3  (I).  This  appears  to  me  to  be  extremely 
doubtful.  As  1  understand  the  definition  it  refers  to  and  contem- 
plfttefl  a  right  in  existence  previous  to  the  transfer,  and  not  a 
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right  •which  is  created  and  brought  info  existence  by  Ihe  transfer 
itself.     The  same  person  cannot  at  the  same  time  be  a  proprietor 
acd  an  occupancy  tenant  cf  the  same  land.     Defendants  1  and  2, 
therefore,   before  they  executed  the  conveyance  in  question  were 
merely  proprietors  of  the  land    and   not  its   occupancy  tenants. 
By  the  conveyance  a  right  of  occupttuey  was  conferred  on  defend- 
ant 3   by  defendants  1  and  2,  and  the  right   there toie  came  into 
existence  only  subsequent  to   the   execution    and  registration  of 
the  document.     Until  this  event  occnired   no  such  right   existed, 
and   therefore  what  was     transferred     was  a   future   right   of 
occupancy.     When  the  right  was  brought    into  existence  by  the 
conveyance,  it  became  an    occupancy    ngbt    undir   the   Tenancy 
Act,  and  may  possibly  be  said  lu  be   a   ligLt  accjuiicd  under  the 
Tenancy  Act  of  1887.     But  buch  acquisition   is    the  subsequent 
efiect  of  the  registered  tiunster  and  could   not  be  held  to  be  an 
acquired    right  at  the  time    when    the   conveyance  was  executed. 
In  fact  even  the  execution  of  the  conveyance   did  not  create  the 
right  until  the  document  was  actually  regifcteied.    1  am,  therefore, 
to  say  the  least,  not  at  all   clear  that   theie   wt>ti    in   this  case  a 
transfer  of  agricultural  land  as    defined   by    bection  3    (1)   and 
am  rather  inclined  to  hold  that  there  was  no  such  transfer.     But 
even  conceding  this  matter,  1    am  strongly    inclined  to  agree 
^ith   the   view  taken    by   the    Lower  Courts  that  the   transfer 
in  question  is  not  a  sale. 

There  is  no  proper  definition  of  sale  in  the  Punjab  Pre- 
emption Act,  but  by  Section  3  (ii)  a  sale  is  merely  explained 
as  not  to  include  sales  in  execatioa. 

The  term  "  sale"  is,  however,  defined  both  by  the  Contract  Act 
and  the  Transfer  of  Property  Act.  Under  Section  77,  Contract 
Act,  "  sale  is  the  exchange  of  property  for  a  price.  It  involves 
"  the  transfer  of  the  ownership  of  the  thing  sold  from  the  seller 
"  to  the  buyer."  Section  64  of  the  Transfer  of  Property  Act 
defines—*'  Sale  is  a  transfer  of  ownership  in  exchange  for  a  price 
'*  paid  or  promised  or  part  paid  and  part  promised." 

It  is  clear,  therefore,  that  according  to  either  of  these  two 
definitions  a  sale  involves  the  transfer  of  ownership.  No  other 
definition  was  cited  or  quoted  by  the  counsel  for  appellant. 
It  appears  to  me  that  a  transaction  by  which  ownership  is  not 
transferred  but  is  expressly  reserved  can  in  no  sense  whatever 
be  held  to  be  a  sale.  The  ownership  need  not  be  the  fall 
proprietary  right.  It  may  represent  but  a  partial  interest  in 
the  property,  such  as  the  right  of  a  mortgagee  or  of  an  occupancy 
tenant.  But  if  the  person  executing  conveyance  purports  not 
0  transfer  hia^  rights    aud   iofceraats   ia    fall  and    permanently 
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but  only  a  part  or  for  a  period  and  reserves  the  rest  for  himself, 
it  is  not  a  transfer  by  way  of  sale.  It  may  be  a  mortgage  if  th« 
alienation  is  temporary  only  with  a  promipe  to  redeem  and  with 
certain  stipnlations  -which  usually  characterise  the  various 
classes  of  mortgages.  Or  it  may  be  a  lease  if  the  transfer  be 
of  a  right  to  enjoy  the  property  for  a  period  or  permanently  in 
consideration  of  price,  service  or  other  thiug  of  value  to  be 
rendered  periodically  or  on  specified  occasions. 

The  stipulations  embodied    in    the  agreement  in   question  in 
this   suit,  as  already   set  out,  shew    clearly  that  in  this  case   the 
transferor  did  not   part  in  perpetuity   with   his  full  rights  as  an 
owner,   but  reserved   valuable  rights   for  himself.    He  reserved 
the   right   of   reversion     to   himself   as     landlord   in   case    the 
transferee  died  childless,  thus   excluding  the   collaterals  of   the 
transferee  from   succession,  and  further  stipulated  for  an  annual 
payment  of  cash    rent  by  tlie    transferee   in  lieu  of  enjoyment  of 
possession.     This   is   not    at   all    a  case   of  severance  of  all  con- 
nection  with  the   property,  but  on  the    other  hand  a  permanent 
relation  is    created  by    the  agreement   between   the   parties   as 
landlord   and    tenant,    the    landlord    reserving   certain  valuable 
rights   in  his   own    favour.     If   this   is    not  a  lease,  it  would  be 
hardly   conceivable  what    would  be   a  lease.    By  Section  106  of 
the  Transfer  of  Property  Act  a   lease  of  immoveable   property  is 
defined  as  **  a  transfer  of  a  right  to  enjoy  such  property  made 
"  for  a  certain  time   or  in  perpetuity  iu   consideration  of  a  price 
"  paid   or   promised  or  of  money,  a    share  of    crops,   service  or 
"  anything  of  value   to  be  rendered    periodically  or  on    specified 
"  occasions  to  the  transferor  by   the  transferee,  who  accepts  the 
"  transfer  on  suQh  terms."     The    definition  so  given  seems  to  me 
to  be   exactly   applicable   to    the   transfer  in    question  in    the 
present    case,  and  if   the    contract   is  a  lease,  it  cannot  at  the 
same   time    be   a   sale.     As    a     proprietor   cannot    both   be  a 
proprietor   and   an   occupancy   tenant   at    the  same   time,   so  a 
transfer   cannot   simultaneously  and   concurrently  be  both  a  sale 
and  a  lease.    To  hold  otherwise  would  result  in  confounding  and 
obliterating     altogether    the     defining     lines   which     mutually 
distinguish   and   intermark    the   various   well  recognised  modes 
and  classes  of  transfers    of   immoveable   property.     There  is  no 
analogy  it  seems  to  me  between  the  present  case  and  the  case  of  a 
sale  of  occupancy  rights  by  an  occupancy  tenant,  on  which  great 
stress  was   laid  in  his  argument  by  the   appellant's  counsel.     A 
sale   of  occupancy    right  would  clearly  fall  within  the  definition 
of  sale  as  a  transfer  of  ownership,    but  it  would  bv  nn  ■f».o+«i,  «* 
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this  circumstance  alone  is  enough  to  distinguish  and  separate  th« 
two  cases  and  show  that  the  analogy  sought  to  be  established  ii 
altogether  false  and  baseless. 

T  am  therefore  clearly  of  opinion  that  the  transfer  in  dispute 
is  not  a  sale.  The  view  T  take  is  clearly  supported  by  Diwan- 
ntulla  V.  Kazem  Molla  (1),  following  two  previous  decisions  of 
the  same  High  Court  in  Baboo  Ram  Oolam  Singh  v.  Nursing 
Sahoy  (^)  and  Moorooly  v.^Baboo  HureeBam  (»). 

The  view  taken  by  the  Calcutta  High  Court  was  not 
founded  on  any  peculiarities  of  the  Muhammadan  Law  as  was 
contended  by  the  counsel  for  the  appellant,  who  did  not  quote 
any  definition  of  a  sale  or  lease  under  Muhammadan  Law  which 
may  be  said  to  have  influenced  these  decisions.  He  merely 
referred  to  the  circumstance  that  these  decisions  had  been 
quoted  as  authorities  in  Wilson's  Anglo-Muhammadan  Law  in 
the  Chapter  relating  to  Pre-emption.  Bat  this  is  entirely 
inconclusive  to  support  the  contention.  On  the  other  hand,  it  is 
clear  that  the  decision  in  MOorooly  Ram  v.  Baboo  Buree  Ram  (*) 
which  was  followed  in  two  later  decisions,  proceeded  entirely  on 
the  well  marked  distinction  between  a  sale  and  a  lease,  a  distinc- 
tion which  almost  exactly  in  the  same^  terms  was  subsequently 
embodied  in  the  definitions  of  sale  and  'lease  'enacted  in  the 
Transfer  of  Property  Act. ':.The  decision  in  Dewanutulla  v. 
Kazem  Molla  (i)  was  evidently  quoted  with  approval  in 
Nihal  Chandy.  Rai  Singh  (*).  Greit  stress  was  laid  in  argu- 
ment for  appellant  on  this  last  case  to  support  his  contention, 
but  so  far  as  I  am  able  to  understand  the  judgment,  it 
does  not  appear  to  me  to  have  decided  the  •  matter  cow  in 
issue.  The  document  sued  upon  in  that  case  purported 
to  be  a  lease  in  perpetuity  granted  in  consideration  of  a  cash 
premium.  No  future  rent  was  reserved  and  as  pointed  out 
by  the  judgment  the  largest  possible  rights  (short  of  absolute 
ownersTiip)  including  an  unrestricted  power  of  alienation  were 
conferred  upon  the  lessee.  The'  District  Judge  had  construed 
the  document  as  a  sale  of  a  transferable  right  of  occupancy 
within  the  meaning  of  Section  10,  and  in  the  absence  of  an 
appeal  by  the  plaintiff,  it  was  not  considered  necessary  to 
consider  whether  the  document  really  conveyed  a  sale  of 
proprietary  rights.  The^  main  question  considered  and  decided 
was,  whether  the  provisions  of  Section  10  were  applicable 
to  a     transaction   by  which   a     proprietor    created  a  '  right  of 
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occupancy  in  another  peisou  for  consideration,  and  was  not 
a  sale  of  occupancy  rights  by  an  occupancy  tenant.  This 
question  was  held  i to  be  concluded  by  certain  .anthorities 
which  are  quoted.  But  there  was  no  decision  or  difcuesion  as 
to  whether  the  transaction  was  a  sale  or  a  perpttnal  lease, 
and  no  definitions  or  authorities  were  referred  to  on  this 
subject  excepting  Dewanutulla  v.  Kuzem  Molln  (^),  already 
alluded  to.  On  the  face  of  the  transaction  there  was  no 
reservation  of  rent  or  of  periodical  payment  as  required  by 
the  definition  of  lease  under  Section  105  of  the  Transfer  of 
Property  Act,  and  the  conveyance  there  sued  upon  may  possibly 
therefore  if  the  question  had  arisen  have  been  held  to  be 
a  sale.  The  other  decisions  relied  upon  for  appellant  which 
are  all  quoted  in  Nthal  Ghand  v.  Rat  Singh  (*)  seem  to  me  to 
be  equally  inapplicable  to  the  present  dispute. 

Bolali  Shah  v.  Hafis  Esan  (*)  was  decided  under  the 
provisions  of  Act  IV  of  1872  prior  to  its  amendment  by 
Act  XIII  of  1878.  By  Section  10,  Act  IV  of  1872,  as  originally 
enacted,  the  right  of  pre-emption  was  defined  to  extend  to 
**  all  permanent  dispositions  of  proporty,"  and  it  was  accordingly 
held  that  a  permanent  disposal  of  rights  of  cultivation  in 
favour  of  another  person  fell  within  the  section.  It  is 
however  significant,  and  especially  remarkable,  that  by  the 
amendment  effected  in  1878  the  words  "  permanent  disposition 
of  property  "  as  originally  enacted  were  altered,  and  the  term 
"  sale  "  was  substituted  in  their  place,  thus  expressly  restricting 
the  scope  and  range  of  a  right  of  pre-emption  despite  the 
decision  in  1874,  which  extended  it  to  a  lease  in  perpetuity. 
If  it  were  still  intended  to  extend  the  right  to  perpetual  leases, 
the  phraseology  as  originally  used  was  certainly  more  exact 
and  would  have  been  maintained  and  not  elteied  into  a  more 
restricted  form  of  transfer  such  as  is  a  sale.  In  Jahana  v. 
Ohowdri  Jiwan  Khan  (*),  the  contents  of  the  document  sued 
upon  are  not  piven  in  the  judgment.  Theie  was  evidently  no 
reservation  of  periodical  payment  and  the  conveyance  is 
described  in  the  judgment  as  a  transfer  by  way  of  sale  for  the 
sum  of  Rs.  10  of  a  right  of  occupancy. 

There  was  naturally  no  discussion  whether  the  tra  nsaotion 
was  a  perpetual  lease  or  sale,  but  the  question  discussed  and 
decided  was  that  the  transaction  represented  a  -ial^)  of  "  immove- 
able property,"  and  for  this  purpose  the  definition  of  immove- 
able property  as  given  in   Act  I  of  1868  was  referred  to. 
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The  distinction  between  a  sale  and  a  lease  was  never 
allnded  to,  and  after  .premising  that^the  transaction  was  a  sale 
of  ircmoveablo  property  as  defined  in  Act  I  of  1868,  the  main 
pointj  discnssed  and  decided  was  whether  the  occupancy  rights 
sold  were  transferable  or  not.  This  is  farther  apparent  from 
the  question  which  was  remanded  for  enquiry,  mz.,  "  whether 
"  when  a  proprietor  of  land  creates  a  right  of  occupancy  in 
**  such  land  by  way  of  sale  for  a  cash  consideration  as  in  the 
"  present  case,  the  transaction  is  one^  which  by  custom  gives 
*'  rise  to  a  right  of  pre-emption." 

On  receipt  of  the  return  Barkley,  J.,  observed  : 
"  It  therefore   now  remains   to  decide   whether  the  deed  of 
"  2.5th    August   1878,   which  purport  to   be  a  sale  to  Jahana  for 
"  the  sum  of   Rs.  10  of  a   right  of  occupancy,  was  a  conveyance 
"  of  a  transferable  right   of  occupancy." 

These  extracts  from  the  judgment  make  it  quite  clear 
thnt  the  conveyance  sued  upon  purported  on  the  face  of  it  to 
be  a  sale,  and  was  taken  and  treated  as  such  throughout 
without  any  doubt  or  discussion.  Ghiba  v.  Hayat  (V)  is 
absolutely  irrelevant.  The  only  question  decided  in  the  case 
was  that  the  suif'was  barred  by  limitation  and  hence  not 
maintainable.  It  was  further  pointed  out,  though  "  not 
"  necessary  to  decide,  "  that  the  registered  lease  dii  tiot. 
purport  to  give  any  transferable  right.,  and  hence  no  right  of 
pre-emption  could  be  presumed  '  to  arise,  though  evidence 
might  be  given  to  show  that  such  right  existed  by  custom. 

In  the  only  remaining  case  Rukna  v.  Kahn  Singh  (*), 
again  there  was  no  dispute  or  discussion  as  regards  the  point  in 
issue  in  the  present  case.  A  propriet<ir  in  the  course  of  a  suit 
in  which  his  tenant  claimed  occupancy  rights  came  to  terms 
with  him,  and  in  consideration  "of  the  payment  of  a  sum  of 
money,  which  he  called  nazrana,  gave  him  a  cultivating  right. 
The  plaintiff  treated  the  transaction  as  a  sale,  and  sued  for 
pre-emption.  It  was  not  contended  by  the  defendant  that  the 
transaction  was  not  a  sale,  and  the  only  remark  in  the  judg- 
ment bearing  on  the  question  is  as  follows  :— 

"  The  plaintiff  has  treated  this  transaction  and,  probably, 
"  with  reason,  as  a  sale  a^d  claimed  the  pre-emption  of  it.' 
It  was  found  that  the  right  created  was  non-transferable  and 
aft»p  fartfi-ir  enqairy  dirdct^d  for  the  purpose,  it  Was  held 
that  the  plaintiff  had  failed  to  prove  any  custom  which 
would  entitle   him  to   pre-empt   such  right.     The   facts  of  this 
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case  were  tery  peculiar.  The  transaction  represented  merely 
asittleoimfc  of  pinlin^  ^i-^pab)  i^  no  i'i^li. »  jt  )J3  ipi>a  jy,  and 
aadar  the  circa nuranoe?  it  is  ditfisalb  to  iTii^ine  hoir  the 
case  can  be  treated  as  an  aath9rity  for  holding  that  the  lease  in 
dispute  in  the  present  case  is  really  a   sale. 

It  is  thus  clear  that  out  of  five  authorities  quoted  by  the 
counsel  for  appellant  the  first  was  decided  under  a  different 
phraseology  which  has  since  been  amended,  in  the  second  the 
docament  parported  to  be  a  sale  and  was  treated  as  saoh 
withoat  dispute  or  discussion,  the  third  was  disposed  of 
solely  on  the  question  of  limitation,  the  fourth  was  a  case 
of  settlement  of  a  pending  dispute  relating  to  occupancy 
rights  which  was  treated  to  be  a  sale,  and  the  fifth  mainly 
turned  on  the  question  whether  Section  10  applied  to  a 
creation  of  occupancy  bj  a  proprietor  and  not  merely  to  a 
sale  of  occupancy  rights  by  occupancy  tenants. 

In  none  of  these  cases  the  contents  of  the  deeds  sued 
upon  even  remotely  approached  the  definition  of  a  lease 
given  in  the  Transfer  of  Property  Act  for  in  no  case  was 
payment  of  rent  reserved  as  in  the  present  case,  nor  was 
a  right  of  reversion  to  the  exclusion  of  collaterals  expressly 
stipulated  for  as  in  the  present  case. 

I  fail  to  recognise  how  these  cases  can  be  held  to  con tra.- 
dict  or  contravene  the  distinction  between  a  sale  and  a  lease 
as  laid  down  in  these  cases  by  the  Calcutta  Bigh  Couit  and  as 
finally  enacted  in  the  provisions  of  the  Transfer  of  Property 
Act  by  the  Indian  Legislature.  At  any  rate  I  find  insuper- 
able  difficulty  in  pronouncing  on  the  contents  of  the  agreement 
in  question  in  this  case  that  it  is  a  sale  and  not  a  lease. 

In  discussing  this  matter,  I  have  restricted  my  attention 
solely  to  the  question  of  interpretation  of  the  agreement,  and  of 
Sections  3  and  -1  of  the  Punjab  Pre-emption  Act,  and  have 
left  out  of  sight  altogether  any  general  consideration  which 
may  have  a  bearing  on  this  question.  One  tning,  however, 
is  clear  that  under  the  Tenancy  Law  a  proprietor  has  an 
absolute  right  either  to  prevent  an  alienation  of  occupancy 
rights  or  have  a  preferential  right  to  purchase  where  the  right 
is  transferable  without  his  consent.  It  is  therefore  clear 
that  an  occupancy  tenant  is  incapable  of  substituting  another 
person  for  himself  as  an  occupancy  tenant  without  the  consent 
of  his  landlord. 

It  would  really  be  strange  and  highly  anomalous  if  it  were 
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create  au  oo>Jiip;iney  right  for  the  fipsfc  tima,  and  that  by  force 
of  pre-emptioi  law  aaobhar  oocipancy  teaant,  who  might 
eveo  be  ill-di^posei  towiris  him,  oaa  place  himself  in  such 
cases  in  tha  position  of  an  ocoap  lacy  teamt  withoat  the 
landlord's  oasjnt  and  aajiiiisfc  his  will.  Birring  the  rights 
of  reversioaars,  which  arj  sa  fijiently  9afe-guard3d  otherwise, 
there  is  no  expediency  either  th^t  a  proprietor  should  be 
discouraged  from  creating  occupancy  rights  in  other  porsons. 
In  fact  the  expidieiioy  may  possibly  look  the  othjr  way.  Bat 
puch  discoaragerueat  would  exactly  be  the  consequence  if  it 
were  held  that  an  Sccupancy  tenant  can  pre-empt  the  creation 
of  an  occupancy  right  by  thes  landlord.  There  is  no  fear 
likewise  of  admitting  a  stream  of  strangers.  The  Punjab  Land 
Alienation  Act  and  the  Customary  Law  as  propounded  by  this 
Court  are  sufficient  guarantees  against  any  such  admission. 
According    to   the    agreement   in    this  case  the   lessee,  a   retired 

Snbadar,    is    described  as    a   resident   of   the    village.     But   it 

would  not  be  material  even  if  he  were  not.  Be  is  a  member  of 
an    agricultural    tribe    and    a   member  of   the  same  caste  as  the 

proprietor,  and  the  alienation  is  lecognised  as  complying  fully 
with  the  requirements  of  the  Land  Alienation  Act.  I  would, 
therefore,  for  the  reasons  already  given  and  on  a  proper 
interpretation  of  the  agreement  sued  upon,  hold  that  the  plaintifE 
is    not  entitled   to   sue  for  pre-emption   as   held    by    the  Lower 

Courts,  and  would  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 


{ 


No.  137. 

Before  Mr.  Justice  Johnstone. 
HUKMAN  DEVI,— (Plaintiff),— APPELLANT, 
APPELLATE  Side.  -^  Versus 

SAIN  DAS,— (Defendant),— RESPONDENT. 
Civil  Appeal  No.  426  of  1907. 
Succession  certificate— Rival  claimants — Competency  of  Court  to  refuse 
to  either  claimant—  Procedure — Succession  Certificate  Act,  1889,  Section  7. 

Held,  that  under  Section  7  of  the   Successiou   Certificate  Act,  1889,  a 

tistrict  Court  is  bound  if  there  are  more  applicants  than  one  to  determine 

with  all  convenient  speed  to  which  of  the  rival  claimants  a  certificate  should 

be  granted,  taking     from     the    grantee      such    security  as    may  appear 

necessary. 

It  is  not  competent  to  such  Court  to  refuse  to  adjudicate  merely  because 
difficult  questions  of  law  or  fact  arise  or  the  Diatter  is  in  issue  in  a 
regular  suit. 
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Miscellaneous  first  appeal  from  the  order  of  Lola  Karm    Ohand, 
District  Judje,  Gajranwala,  dated  iOth  Janu  i  ry  1907. 

Dani  Ohmd,  for  appellant. 

Govind  Das,  for  respondent. 

The  jadginent  of  the  learned  Jadge  was  as  ^follows  :— 

Johnstone,  J.— Thi^  ia  a  peculiar  case.  The  parties  each  ^*"^  August  1907. 
want  a  succesaion  certificate  in  connection  with  a  long  list  of  debts 
dae  to  Mathra  Dh,^,  dacoasei.  The  or.^sent  app illant,  widow 
of  Mafchra  Daa,  claims  under  a  will  of  Mathra  Das,  while 
respondent,  who  also  applied  for  a  cerfcitioafce,  is  decaavsed's 
brother  and  asserts  that  the  will  is  invalid.  He  has  also 
brought  a  regular  suit  to  have  the  will  declared  invalid. 

Ill  these  circumstances  I  think  the  District  Judge  was 
hardly  right  in  dismissing  both  succession  certificate  applications. 
It  is  said  by  appellant  and  admitted  on  the  other  side  that  the 
debts  aforesaid  are  one  by  one  becoming  time-barred,  and  until 
a  certificate  is  granted  to  some  one  this  process  will  continue. 
This  is  very  much  against  the  interests  of  whichever  party  is 
ultimately  sucoessf  al. 

Section  7  of  the  Act  "makes  it  incumbent  on  the  Court  to 
pass  a  definite  order  giving  certificate  to  one  applicant  or 
another  with  all  convenient  speed.  If  the  question  of  title  is 
in  doubt,  the  Court  should  decide  it  on  prima  facte  grounds  to 
the  best  of  its  ability,  give  a  certificate  accordingly,  and  take 
security.  It  sLonld  not  refuse  to  adjudicate  because  difficult 
questions  arise  or  because  the  matter  is  in  issne  in  a  regular  suit, 
which  may  not  come  to  a  final  decision,  what  with  appeals  and 
80  forth,  for  years. 

I  accept  the  appeal,  set  aside  the  District  Judge's  order 
and  restore  the  case  to  his  file.  The  District  Judge  should  also 
restore  the  respondent's  application  in  the  same^way  by  way  of 
review  upon  respondent's  applying  for  this  ;  and  then  the 
District  Judge  should  without  delay  give  a  certificate  to  the 
party  ^»ma  /octe  entitled. 

Appeal  allowed. 
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No.  138. 

Before  Mr,  Justice  Johnstone. 

ALLAH  DrTTA,^(PLA[NrwF),— PETITIONER, 
RsTisiON  SiOB.     {  Verms 

RA.J  KUMAR,— (Dependant),  -aBSPONOEMT. 
Civil  Revision  No.  1418  of  1907. 

Gusbotn — Pre-emption — Kucha  BUla  Kabntarbaz,  Mohalla  KabuU  Mai, 
Lahore  City — Superiority  of  ro-sharemh.if,  ovsr  mere  contijttity  —Burden  of 
proof — Punjab  Laws  Act,  1872,  Section  11. 

Found  that  the  custom  of  pre-emptioQ  prevails  ia  Kuchi   Billa  Kabutar- 
baz  which  is  a  part  of   Mohalla  Kabuli  Mai,  a  sab-division  of  the  city  of 
Lahore  for  the  purpose  of  Section  11,  Punjab  Laws  Act,  1872,  and  that  a 
>■  co-sharer  in  the  property  sold  has  a  preferential  right  as  against  the  owner 

of  an  adjoining  house.' 

The  existence  of  a  custom  of  pre-emption  in  the  neighbouring  kuchas 
is  sufficient  to  prove  the  existence  of  such  a  custom  in  a  kucha  into  which 
they  run  although  no  case  of  pre-emption  may  have  occurred  in  it. 

Petition  for  revision  vf  the  order  of  A.  Kensington,   Esquire, 
DivisionalJudge,  Lahore  Division,  dated  20th  Febiuary  1904. 

Oertel,  for  petitioner. 

Pestonji  Uadabhai  and  Sheo  Narain,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

26th  J  lu  1907  Johnstone,  J. — The  remand   has  now   been  made  and  I  see 

that  tho  first  Court  has  found— 

(a)   that  defendant  is   a    co-sharer     in    the    adjoining 
house  ; 

(6)  that  co-aharership   is   a  superior  kind  of   vicinage  to 
mere  contiguity  ; 

(c)  that  no  sub-division   can  be   defined   in   which   kitcha 
Billa  Kabutarbaz  is  situate. 

The  learned  Divisional  Judge  agrees  as  to  (a)  and  (6),  and 
he  proceeds  to  discuss  (c).  He  points  out  that  the  hucha  ia  a 
small  blind  alley  and  cannot  be  in  itself  a  sub-division,  but  he 
finds  that  in  three  kuchas  close  by  and  running  into  this 
kucha  the  right  of  pre-emption  has  been  exercised.  He  also 
points  out  that  in  a  recent  law  suit  it  has  been  ruled  that  these 
lanes  belong  to  Muhalla  Kabuli  Mai. 

I  will  first  take  up  the  matter  of  the  existence  of  the  custom 
in  the  kucha  Billa  Kabutarbaz.     No  doubt  it  has  been  doubted 
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Bub-divieions  called  grtisars  can  now  be  accurately  identified,  pee 
Eahim  Bat  v.  Muhammad  Din  ('),  GoTcal  Chanil  v,  Mohan  Lai  (*), 
bnt  this  to  mj  mind  is  immaterial.  There  are  nndonbtedly 
snb-divieions  though  it  may  be  impossible  to  lay  out  boundarirs 
so  as  to  separate  off  the  whole  area  of  the  city  into  parts  ;  and  in 
many  cases  portions  of  the  city  have  been  treated  as  sub-divisions 
for  pre-emption  purposes.  The  city  cannot  be  taken  as  a  whole, 
and  BO,  where  exact  identification  of  boundaries  is  impossible, 
we  must  take  up  the  matter  in  a  reasonable  way.  I  wish  to 
lay  down  no  general  rule  ;  but  I  say  with  confidence  that  when 
we  find  a  small  blind  alley,  in  which  no  case  of  pre-emption  has 
occurred  and  lanes  runnirg  into  it  in  which  cases  have  occurred, 
it  is  a^reas-onable  inference  that  in  that  section  of  the  town  the 
custom  doe.^  pievail,  and  so  it  prevails  in  |the  blind  alley.  Any 
other  conclusion  would  be  pedantic  in  the  extreme. 

The  next  question  is  whether  plaintiff's  or  defendant's 
vicinage  is  superior.  I  laid  the  burden  of  proof  on  defendant- 
vendee,  and  I  think  Jai  Devi  v.  Noubat  Bai  (*),  is  sufiBcient 
authority  for  this.  In  my  opinion  the  rule  laid  down  there  is 
judicious  and  sensible,  whether  some  of  the  remarks  in  the 
judgment  may  be  open  to  criticism  or  not.  No  doubt  cases  of 
competition  between  co-sharers  and  ]  neighbours  are  not  forth- 
coming, bni  again  I  would  call  it  pedantry,  pure  and  simple  to 
hold  that  this  concludes  the  matter  against  plaintiff.  The 
superior  rights  of  co-sharers  have  always  been  recognised  in  every 
department  of  pre-emption  law,  see  Section  12  (o),  Act  IV  of  1872, 
and  the  new  Act.  Though  Courts  administer  the  law,  they  also 
administer  common  sense,  and,  in  my  opinion,  the  superiority  of 
co-sharership  over  mere  contiguity  is  obvions  and  patent,  and  is 
one  of  those  things  which  can  be  taken  for  granted.  The  reason 
why  contests  have  not  occurred  is  no  doubt  that  neighbours 
virtually  never  dream  of  asserting  equality  with  co-sharers. 

I  allow  the  revision  and  give  plaintiff  the  decree  prayed  for. 
He  mnst  deposit  Es.  145  in  Court  within  one  month  of  this  date 
and  then  he  will  take  the  house  subject  to  mortgage  rights.  If 
he  fails  to  pay  into  Court,  suit  stands  dismissed  with  costs 
throughout.     If  he  pays,  veniee  pays  the  whole  of  his  costs. 

Application  allowed. 


( ')  81  P,  R.,  1901.  (•)  6  P.  R.,  190S. 

(•)  71  P.  «.,  1905. 


Afpbuatb  Siob. 
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No-  139, 

Before  Mr.  Justice  Robertson  and  Mr.   Justice 
Kensington. 

RALLIA  AND  ANOTHER,- (Defendants),-AP PEL- 
LA  NTS, 

Versus 

GOKAL  CHAND,— (Plaintiff),— RESPONDENT. 

Civil  Appeal  No.  491  of  1906. 

Right  of  suit — Party  without  right  or  interest  in  subject  matter — 
Maintainability  of  suit  by — Unnecessary  trial  of  issues  concerning  'private 
affairs  of  parties. 

A  testator  governed  by  Hindu  Law  bequeathed  all  his  real  and  personal 
estate  in  the  absence  of  a  son  to  his  widow  for  life  and  after  her  death  to  her 
daughter's  son,  and  in  default  of  such  issue  it  was  to  revert  absolutely  to 
the  first  taker  and  expressly  desired  that  neither  his  brother  nor  any  of  his 
family  should  under  any  circumstances  inherit  or  interfere.  The  testator 
died  and  left  surviving  him  his  widow  and  a  minor  daughter.  Some  five 
months  later  the  widow  announced  the  buth  to  her  of  a  posthumous  son. 
Thereupon  the  brother  of  the  testator  sued  for  a  declaration  that  the 
alleged  newly  bom  child  was  not  the  lawful  son  of  the  testator. 

Eeld,  that  as  by  the  terms  of  the  will  the  plaintiff  had  no  due  right  or 
interest  of  any  kind  in  the  estate  of  the  testator,  he  being  neither  an 
immediate  nor  a  prospective  reversioner,  the  suit  was  not  maintainable. 

In  such  circumstances  the  unnecessary  trial  of  issues  concerning  private 
affairs  of  parties  should  be  avoided  and  the  Courts  must  see  that 
unscrupulous  persons  in  plaintiff's  position  are  not  allowed  to  unnecessarily 
drag  into  publicity  private  matters  with  which  the  case  is  not  directly 
concerned.  In  the  present  case  there  was  no  occasion  for  taking  evidence 
on  the  points  whether  the  boy  was  a  supposititious  child,  or  whether  the 
testator  and  his  wife  had  the  capacity  to  beget  a  child. 

Rule  of  construction  of  Hindu  wills  considered. 


2eth  April  1907. 


Further  appeal  from  the  decree  of  Captain  B.  0.  Boe,  Divisional 
Judge,  Jullundur  Division,  dated  8th  February  1906. 

Oertel,  for  appellants. 

Ishwar  Das,  Sheo  Narain  and  Soban  Lai,  for  respondent. 

The  jadgment  of  the  Court  was  delivered  by 

Kensington,  J. — The  first  ground  of  appeal  has  not  been 
pressed  in  argument  and  is  on  the  face  of  it  not  mai  ntainable. 
The  plaintifE  elected  to '_  value  his  suit  at  Rs.  500  and  was  within 
his  rights  in  doing  so,  even  though  the  suit  may  indirectly 
involve  property  of  considerable  value. 

,    We   think   it    neOessary   to   say   that  the  line    upon  which 
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extent  also  in  the  lower  Appellate  Couif,  is  improper  on 
the  pleadins^R,  and  has  led  witliout  sufficient  gionnd  to  a 
very  extensive  enquiry,  the  whole  of  which  might  have  been 
avoided  if  the  Courts  had  been  content  to  examine 
carefully  the  main  issue  in  the  case.  In  particular  the 
District  Judge  has  allowed  himself  to  drift  off  from  that 
main  issue  to  extraneous  matters  which  need  never  have  been 
dragged  into  Court  at  all.  And  in  dealing  with  those 
matters  he  has  introduced  into  his  judgment  and  discusaed 
with  quite  unnecessary  profusion  of  detail  a  variety  of 
technical  questions  on  medical  points  which  would  have  been 
much  better  left  untouched.  We  cannot  approve  of  the 
license  given  to  the  plaintiff  to  require  evidence  to  be 
produced  at  great  length  on  these  questions,  or  of  the 
attitude  assumed  by  the  Court  in  dealing  with  that  evidence. 
In  onr  view  of  the  case  the  whole  of  it  was  irrelevant, 
but  even  if  the  question  of  Rallia's  legitimacy  could  be 
properly  investigated  by  a  declaratory  suit  in  the  nature 
of  one  for  perpetuation  of  testimony,  the  Court  should  have 
declined  to  permit  the  plaintiff  to  use  it  as  a  means  of 
inflicting  upon  defendant's  family  the  dishonour  of  having 
all  sorts  of  the  most  private  matters  openly  discussed 
in  Court  without  any  attempt  at  judicial  leserve.  The  queHtion 
which  the  Court  set  itself  to  determine  was  whether  the 
defendant  Rallia  was  a  supposititious  child.  If  this  question 
had  to  be  decided,  evidence  as  to  the  facts  was  relevant 
hut  further  speculations  in  regard  to  tlie  capacity  of  the 
late  Lala  Sagar  Mai  and  his  wife  Mussammat  Karm  Devi 
to  beget  a  child,  and  all  the  medical  detail,  connected 
therewith,   was   beyond  the    fair   scope    of   the    trial. 

When  Mr.  Ellis  took  over  the  case  the  issues  had  been 
already  fixed.  Of  these  the  1st,  bni  and  4th  dealt  with 
questions  concerning  plaintiff's  right  to  bring  the  suit  and 
the  validity  and  effect  of  a  will,  while  the  2nd  covered 
the  question  of  Rallia's  parentage.  There  has  been  no 
attempt  in  either  Court  to  deal  with  anything  but  the 
last  question.  The  District  Judge  recognised  the  possibility 
that  the  will  might  have  an  important  bearing  on  the 
case  (last  paragraph  but  one  of  his  judgment  at  page  14  of 
the  paper  book),  but  expressed  no  opinion  as  to  its  legal 
force,  giving  as  bis  reason  (page  4)  that  before  him  it  was 
frankly  conceded  that  issues  1,  3  and  4  were  unnecessary. 
We  find  it  difficult  to  believe  that  the  defence  can  have 
reallv  been    so   ill   advised   as   to   crive    ud   these    issnps   otto« 
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in  the  Ui.sirict  Court.  Aud  in  the  5th  ground  of  appeal 
to  the  Divisional  Court  it  is  distinctly  urged  Ihat  the 
District  Judge  was  mistaken  in  thinking  that  they  had  been 
given  up.  Nevertheless  the  learned  Divisional  Judge  entirely 
ignoied  this  main  ground  of  appeal  giving  no  reason  beyond 
an  obviously  incorrect  assertion  (page  21,  line  42)  that  the 
validity   or   otherwise  of   the    will    was    not   before  the  Court. 

We  much  regret  that  the  Courts  should  have  so  seriously 
misapprehended  the  position  before  them,  being  apparently 
misled  by  the  rancour  with  which  the  plaintiff  was  improperly 
permitted  to  conduct  his  case.  On  the  one  hand  there  were 
certain  plain  and  not  very  recondite  questions  of  law  to 
be  considered,  as  to  which  Civil  Courts  were  eminently 
qualified  to  adindicate.  On  the  other  there  was  a  mass  of 
contentious  evidence,  much  of  it  on  speculative  points  on 
which  only  the  most  c&utious  opinion  could  be  properly 
hazar(^ed  by  a  Judge  even  if  he  was  compelled  to  discuss 
them.  Yet  we  have  one  Court  after  another  avoiding  its 
plain  duty  on  the  law  points  and  confidently  advancing  the 
rashest  opinions  on  the  speculative  questions,  though  they 
included  matters  upon  which  even  a  medical  expeit  would 
speak    with    the  utmost   diffidence 

With  these  remarks  we  propose  to  leave  aside  all  the 
discassion  bearing  on  the  question  whether  Mussammat 
Karrc  Devi  could  have  given  birth  to  a  child  or  did  in 
fact  do  so  in  August  1904.  We  must,  however,  point  out 
that  much  of  the  argument  on  the  point  is  vitiated  by 
misapprehension  of  the  evidence  of  Rai  Achhru  Ram.  '1  hat 
officer,  the  credibility  of  whose  evidence  is  rightly  held  to 
be  beyond  doubt,  is  sufiposed  to  have  made  a  statement 
(page  4,  lines  40—46)  that  the  late  Lala  Sagar  Mai  informed 
him  of  his  wife's  pregnancy  at  some  time  between  June  and 
September  1903,  and  this  is  seized  on  as  giving  an  almost 
conclusive  reply  to  the  otherwise  ample  evidence  as  to 
Mussammat  Karm  Devi's  condition  in  1904.  The  real  fact 
is,  however,  that  Rai  Achhru  Ram  was  frequently  seeing 
Lala  Sagar  Mai  up  to  within  a  short  time  of  the  latter's 
death  in  March  1904,  atd  the  conversation  referred  to  may 
very  well  have  been  held  at  a  time  which  entirely  destroys 
the  argument. 

Both  Courts  appear  to  have  started  with  an  unwarrantable 
assumption    which    unconsciously  biassed  them  in  their  consider- 
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Assaming  that  no  posthumona  son  was  born  to  Lala 
Sagar  Mai,  the  coarse  of  saccession  by  Hindu  Law  would 
have   been    as  follows  :— 

(1)  The   widow,  defendant  2,  Mussammat  Karm  Devi  ; 

(2)  The   daughter,     Mussammat     Jiwi,.     defendant      3 

(recently  married) ; 

(3)  The  daughter's  children,  if  any  ; 

(4)  The  brother,  Gokal  Chand,  plaintiff,  (as  the  parents 
have  already  died).  It  has  been  held  generally, 
except  in  Bombay,  that  a  daughter  takes  an  estate 
in  life  interest  only,  and  it  is  therefore  probably 
correct  to  say  that  plaintiff  has  a  reversionary 
interest  in  Lala  Sagar  Mai's  property,  remote 
though  it  may  be,  which  he  would  have  been 
entitled  to  protect  if  his  brother  had  died  intestate. 

But  Lala  Sagar  Mai  did  leave  a  will,  the  genuineness  of 
which  is  not  open  to  doubt,  dated  the  9th  September  1903. 
Plaintiff's  pleader  has  suggested  that  this  is  not  an  actual  will, 
but  a  mere  draft.  This  contention  is  impossible  in  face  of  the 
fact  that  the  document  is  entirely  written  (in  English)  by  Lala 
Sagar  Mai  himself,  from  the  evidence  of  Rai  Achhru  Ram  as  to 
conversation  with  the  testator  about  it  in  1903,  and,  most  import- 
ant of  all  from  plaintiff's  own  admission  that  he  found  among 
his  brother's  papers  after  death  not  only  the  will  produced  but 
also  the  original  draft  prepared  by  Rai  Bhag  Mai.  The  Lower 
Courts  have  not  discussed  the  will,  but  as  it  is  on  the  record  and 
conclusively  proved  to  be  genuine,  no  remand  is  required  to 
determine  its  effect.  The  only  question  is  as  to  its  construction, 
and  we  have  no  difficulty  in  dealing  with  that  at  once.  The 
authorities  about  wills  are  summarised  in  paragraph  429  of 
Mayne's  Hindu  Law.  It  is  enouorh  to  say  that  "  the  single  rule 
"  of  construction  in  a  Hindu,  as  in  an  English  will,  is  to  try  and 
"  find  out  the  meaning  of  the  testator,  taking  the  whole  of  the 
"  document  together,  and  to  give  effect  to  this  meaning." 

The  document  is  short  and  of  such  importance  to  the 
defendants  that  we  reproduce  it  in  fall  in  view  of  the  possibility 
that  it  may  be  lost  hereafter.     It  runs  as  follows  : — 

"  I,  Sagar  Mai,  Mandror,^  son  of  Lala  Surat  Ram  Mondror, 
"  of  Jullundur  city,  do  hereby  declare  that  if  I  die  sonless  this 
"  will  be  my  last    will  and  testament. 

"  \st. — That   all     r^iy    death    ceremonies  should     be    done 
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"  2nd. — That  if  I  die  before  Bibi  Jiwi'e  (that  is  my  danghter 
"  Jiwi  Bibl's)  marriage,  the  marriage  ehould  be  celebrated 
'*  ficcording  to  the  usoal  custom  of  my    family. 

"  3rd.— 'I  leave  all  my  immoveable  and  moveable  property  to 
*'  my  wife  till  her  life.  After  that  she  can  give  it  to  her 
"  grandson  if  Bibi  Jiwi  gets  one,  but  not  to  her  parents  or  any 
"  of  her  brothers. 

"  itli. —  In  all  the  rases  failing  I  leave  the  whole  property  at 
"  her  disposal,  bat  slf  will  have  no  power  to  let  Ihe  property  go 
"  to  her  father's  family. 

"  hth. — Karm  Devi  will  have  the  charge  of  everything 
"  after  my  demise  till  her  death,  and  this  house  that  1  have  built 
"  will  go  io dharmarth. 

"  Qih. — I  would  like  to  make  a  special  mention  of  Lala  Gokal 
"  Cliar.d  VT  bis  adopted  son  or  other  of  my  relatives,  so  that  they 
••  may  have  no  interference  in  my  affairs  after  me. 

Sagab  Mal, 

2th  September  1903." 

For  present  purposes  the  operative  clauses  of  this  will  are 
3,  4  and  6.  We  construe  these  as  directing  in  the  clearest 
possible  manner  that  in  the  absence  of  a  son  the  widow,  Mussam- 
mat  Karm  Devi,  will  take  the  whole  estate  for  life  in  the  first 
instance,  and  under  certain  circumstances  absolutely,  subject 
only  to  a  provision  that  she  shall  not  alienate  to  her  father's 
family.  With  certain  restrictions  her  powers  of  disposal  are 
complete,  and  the  testator's  manifest  desire  was  that  neither 
the  plaintiff  nor  any  of  his  family  should,  under  any  circum- 
stances, inherit  or  interfere  in  any  way, 

Considering  the  sort  of  life  led  by  Lala  Sagar  Mai,  the  way 
in  which  he  had  built  up  his  own  fortune  such  as  it  was,  and 
his  admittedly  unhappy  relations  with  his  own  family,  we  can- 
not even  say  that  the  will  is  hard  vr  unjust  to  the  plaintiff.  The 
latter  appears  to  have  bad  no  sort  of  moral  claim  to  the  pro- 
perty, but  whether  he  bad  or  not  is  immaterial.  He  is  deliber- 
ately excluded  and  the  Courts  are  bound  to  give  effect  to  the 
testator's  wishes. 

From  this  it  follows^that  whatever  the  facts  may  be  about 
the  boy  Rallia,  the[plain tiff  has  no  status'_^to^maintain  the  present 
suit.  He  is  neither  an_^immediate  nor  a'prospective  reversioner.  In 
the  last  resource  it  'is  open^to  the  widow  to  give   the  property  to 
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one,  and  plaintiff  cannot  control  her.    So  far  as  Lala  Sagar  Mai's 
property  ia  concerned  the  plaintiff  is  entirely  oat  of  Court. 

A  further  argument  was  addressed  to  us  that  if  a  sup- 
posititious son  is  introduced  the  plaintiff  is  entitled  to  now  place 
the  facts  beyond  dispute  so  as  to  avoid  the  possibility  of  that 
son  hereafter  claiming  the  whole  or  part  of  his  own  (plaintiff's) 
property.  As  to  this  we  think  it  enough  to  say  that  this  is  not 
the  ground  on  which  the  suit  is  brought.  Further,  if  plaintiff 
really  does  fear  any  such  eventu  ality,  it  is  open  to  him  to  at  once 
protect  himself  absolutely  by,  in  his  turn,  making  a  will 
disinheriting  Rnllia.  He  does  not  require  the  afsistance  of  the 
Courts  by  t^e  indirect  and  harassing  remedy  of  a  declaratory 
suit,  and  it  would  be  an  improper  exercise  of  judicial  discretion 
to  grant  him  specific  relief  under  the  circumstances.  A  specu- 
lative suit  of  the  kind  involving  immediate  offence  of  the  gravest 
kind  to  Lala  Sagar  Mai's  family,  with  no  sort  of  corresponding 
benefit  to  the  plaintiff,  cannot  be  brought  as  of  right. 

There  is  no  just  pretext  for  dragging  the  defendant's 
private  affairs  before  the  world  in  the  shameless  way  attempted. 
We  can  only  regret  that  owing  to  the  incorrect  attitude  assumed 
by  the  Lower  Courts  the  aftenpt  should  have  been  so  far 
successful.  A  gross  injury  b&^  been  done  to  the  defendants  by 
permitting  the  machinery  cf  the  law  to  he  uped  for  an  improper 
purpose,  but  we  cannot  now  do  more  than  make  it  clear  how 
entirely  we  disapprove  of  the  manner  in  which  the  plaintiff  was 
unfortunately  permitted  to  conduct  the  suit. 

Holding  that  the  suit  is  not  maintainable  we  set  aside  the 
findings  of  the  Lower  Courts  as  being  given  on  matters  which 
do  not  concern  the  plaintiff,  without  expressing  any  opinion  on 
the  merits  of  the  case  on  the  sole  issue  which  they  have 
discussed. 

The  appeal  is  accordingly  accepted  and  the  decrees  of  the 
Lower  Courts  are  reversed.  The  plaintiff's  suit  is  dismissed 
absolutely  with  costs  throughout  to  the  defendants. 


Appeal  alhwed. 
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28th  March  1907. 


No.  140. 

Before  Mr.   Justice    Robertson  and   Mr.   Justice 
Shah  Din. 
HAKIM  SINGH  AND  OTHERS,— (Plaintiffs), -APPEL- 
LANTS, 
Versus 
WARYAMAN  AND  OTHERS,- (Defendants),— RESPON- 
DENTS. 

Civil  Appeal  No.  25  of  1907. 

Declaratory  decree— Suit  by  n  person  in  pofsession  for  a  declaration  of 
title  in  immnvnUe  property— Cause  of  action  against  defendant— Adverse 
entry  in  revenue  papers— Limitation  Act,    1877,   Schedule  II,  Article  120. 

Held,  that  a  suit  for  a  declaration  of  his  title  to  immovable  property  by 
a  person  in  possession  ns  proprietor  is  not  barred  if  brought  within  six  years 
from  the  time  when  the  defendant  attempts  to  oust  him  from  the  land  although 
a  right  to  sue  the  defendant  who  had  been  recorded  as  owner  of  the  property 
in  the   Settlement  Record  had  already  accrued  and  become  barred. 

Nathu  V.  buta  ('),  Na/ha  Singh  v,  Snd'q  Ali  ('),  Futteh  Singh  v,  Khark 
Singh  (»),  and  Francis  Legge  v.  Ramharar,  Singh  (')  referred  to. 

Further  Appeal  from  the  decree  of  Major  0.  C.  Beadon,  Divisional 
J'"dge,  Roshiarpur   Division,   iated  19th   March  1906. 
Snkh  Dia),  for  appellants. 
Harnam  Dap,  for  re-epondents. 

The  judgment  of  the  Conit  was'delivered  by 

ROBEBTSON,  J. — The  important  facts  in  this  case  are  as 
follovFS  : — 

One  Mussammat  Suk^an  died  on  1st  March  1895. 

After  her  death,  the  members  of  the  patfi,  in  which  the 
land  which  she  bad  held  was  situate,  claimed  to  be  the  owner 
of  the  land.  This  claim  was  contested  by  the  plaintifPs-appellants 
and  defendants  Nop.  1,  2  and  3,  wbo  set  up  their  own  title  and 
alleged  their  po^sossion.  As  to  mutation  the  revenue  autho- 
rities had  the  names  of  the  pattidars  entered  as  owners,  and  the 
names  of  plaintiffs  and  defendants  1,  2,  3  entered  as  in  possession. 
The  plaintiffs  appealed  and  the  order  was  upheld  by  the  Deputy 
Commissioner  on  25tb  January  1898  who  referred  any  one 
aggrieved  to  a  civil  suit.  Admittedly  this  gave  the  plaintiff 
a  cause  of  action  under  Section  45  of  the  Land  Revenue  Act. 

The  possession]  of  the  plaintiffs  was  not  however  disturbed, 
and  they  did  not  see  fit  to   bring  a  declaratory    suit.     But  on 


(»)  27  .P.  B.,  1881. 
(•)  20  P.  R..  1900. 


C)  88  P.  B.,  1882, 

(*")  I.  L.  B..  XX  AIL.  88. 
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22nd  September  1904  the  }  attdiars  aipiplied  for  partition  and  the 
defendants  objected  and  weie  directed  to  bring  a  regular  suit  to 
establish  their  title  on  2l8t  December  IGO-i.  They  accordingly 
broaght  the  present  suit  on  Ifth  Febiuary.  1905.  It  is 
contended,  and  has  been  held  by  the  learned  Divisional 
Judge,  that  this  suit  is  barred  by  limitation,  the  argument 
being  that  a  cause  of  action  having  arisen  on  19tb  December 
1897,  when  the  jilaintifFs'  claim  to  be  entered  as  owners 
was  rejected  and  the  defendants'  names  entered,  the  suit  is 
time-barred  under  Act  120  of  the  Limitation  Act,  as  no  new 
cause  of  action  has  arisen  giving  rise  to  a  fresh  period  of 
limitation. 

For  the  appellant  it  is  urged  that  that  though  undoubtedly  a  ' 
cause  of  action  aiose  in  1897,  and  if  no  other  cause  of  action 
had  arisen  since,  the  suit  would  be  barred,  a  fresh  cause  of 
action  constituting  a  fresh  invasion  of  plaintifi's'  title  did  occur, 
when  it  was  attempted  to  oust  the  plaintiffs  from  possession 
by  means  of  partition  in  1904,  so  that  the  claim  is  within  time. 
This  is  the  only  question  before  us. 

The  rulings  quoted  to  us  have    been  all  examined. 

In  Francis  Legge  v.  Bambaran  Singh  (';,  it  was  held  that 
a  tuit  for  a  declaration  based  man  entiy  made  in  the  settle- 
ment  recoids  more  than  11  years  befoie  was  barred.  There 
had  in  that  case  been  no  fresh  invasion  of  the  plaintiffs'  right, 
so  the  case  is  not  on  all  fours  with  that  before  us. 

Natha  Singh  v.  Sadiq  Ali{^)  is  a  ruling  by  a  single  Judge 
which  does  not  help  us  much,  but  which  so  far  as  it  goes 
supports  the  \iew  put  forward  by  the  appellant,  as  in  that  case 
it  was  held  that  the  suit  was  not  barred  under  Article  120, 
although  more  than  six  years  had  elapsed  since  the  entry, 
because  the  defendants  were  attempting  to  make  use  of  the 
entries  to  oust  the  plaintiH'  from  the  land.  In  that  case  it 
was  held  not  to  be  shown  that  defendants  had  had  any  part  in 
the  making  of  the  entry. 

Futteh  Siuyh  v.  Khark  Singh  (^)  is  not  very  much  in 
point. 

Nathu  V.  Buta  (*)  is  however  almost  exactly  in  point. 

In  that  case  it  was  held  that  though  a  suit  for  a  correction 
of  a   settlement  entry  might    be   barred    (a    suit   to   which  a 
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declaratory  suit  under  Section  45  now  corresponds),  "there  seems 
"  to  be  no  reason  why  the  Courts  sfiould  not  have  tried  and 
"  decided  the  question  of  the  proprietary  title  of  the  plaintiff 
"  and  given  him  a  decree  declaratory  of  such  title  if  it  were 
"  proved," 

It   must  be  noted,  that  it  is   only  the   procedure   laid    down 
in  the  Land    Revenue   Act  for  the  partition  of  latd  which  forces 
the  plaintiffs  to    come   in  as  plaintiffs.     In  the   ordinary    course 
being   in     possession,   it     would    be   upon    any   one    asserting  a 
superior  title    to  prove  it  before    ousting  them,    and   an   entry 
in  the  records  would  be  no  title  in  itself,  but  merely  a   piece    of 
evidence  of   title   and   tl  e  failure  of   the  party  in  possession   to 
bring  a  declaratory  suit  could  not  have  operated  to  extinguish  his 
title.     Moreover   the    drclaratory   dficrge   is_  p    fmrn    nf   roHef. 
which    it  is    discretional y   to.  spplr    ns    yt^H  as    discretionary  to 
grant.    A  man  is  not  bound  to  bring  Fuch  a  suit  on  any  and  every 
possible  invasion  of  his  title,  and    such  suits   are  not  encouraged 
by  the  Courts   unless   they  are  clearly  necpssary.   If  we  held  the 
plaintiffs'     suit    forced     upon     them,     be     it   remembered     by 
defendants'  action  and  the  procedure  laid  down   for  partition  to 
be  barred,  we  should  hold  that,  though   in  possession,   their  title 
has  been  extinguished  in  effect  by  their  neglect  to  sue.    We  think 
that  they  were  entitled  to  use   their  discretion    whether  or   not 
they  would  use  the  pei  mission  given    in  Section  45  to  sue  or  not, 
but  that  they   are  not   debarred  from  bringing  a  suit  within  the 

period  of  li'-^'^^p^^icrtr-ta^contest   the  mnch_jaaiie   serious  invasion 

of   their     title     involved   in   the  attempt   to    oust   them   from 
possession. 

We  think  the  plaintiffs  had  a  fresh  cause  of  action  from  the 
order  of  the  Revenue  Officer  in  partition  proceedings  on  2l8t 
December  1904  and  could  bring  this  suit  within  six  yearg_from 
that  date. 

We  accordingly  accept  the  appeal  and  remand  the  case 
under  Section  562  for  decision  on  the  merits.  Stamp  on  appeal 
to  be  refunded.     Costs  to  be  costs  in  the  cause. 


Appeal  allowed. 
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No.  141. 

Before  Mr,  Justice  Rohertson  and  Mr.  Justice  Shah  Din. 

SANDHE  KHAN,— (Plaintiff),-APPELLANT,  J 

Versus  j  Appillati  SiDi. 

BHANA  AND  OTHERS.—CDeitendants),-. RESPONDENTS. 
Civil  Appeal  No  1032  of  1906. 

Vendor  and  p'lr chaser — Personal  covenant  of  indemnity  against  defective 
title — Acquisition  of  property  by  pre-etrptcr — Defective  title — Bight  of 
pre-emptor  to  enfcice  covenant  against  original  vendor. 

Beld,  that  a  personal  covenant  of  indemnity  in  a  deed  of  sale  under 
■which  a  vendor  guarantees  his  title  in  the  property  conveyed  solely  to  the 
original  vendee  and  in  which  he  agrees  to  indemnify  that  vendee  if  disturbed 
by  adverse  claims  cannot  be  held  to  enure  for  the  benefit  of  a  pre-emptor  who 
succeeds  in  obtaining  a  decree  for  possession  by  pre-emption. 

Further   appeal   from    the    decree  of    Qazt    Muhammad  Aslam, 
Divisional  Judge,  Ferozepore  Division,  dated  I9lh   July  1906. 

Muhammad  Shafi,  for  appellant. 

Beechey,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

Robertson,  J. — The  facts  of  this  case   are    suflBciently   given  28th  March  1907. 
in  the   following   judgment  of  the  learned  Divisional  Judge  : — 

The  land  in  dispute    was  mortgaged  by  defendants  Nos.  1  to  4  to  one 

Jowahir  Mai   for  the  sum   of  Rs.  1,228,  who  sold  his   rights  to     Sandhi 

Khan,    plaintiff,    on    1st  of     June    1904.   On  12th    of   December    1904 

defendants  Nos.  1  to  4  sold  the  equity     of     redemption  to     Megh    Raj, 

defendant    No.    8,     for  Rs.  4,700.     On  19th  of    December    1904  Munshi 

and   others    filed   a   suit    for  the  possession  of   |th  share    in  the     land, 

on  the  ground  that  defendants  Nos.  1  to  4  had  no  right  to  sell  their  share. 

In  this  case  the  plaintiff    was  also  impleaded  as  a  defendant  and  he  filed 

written  pleas  while  this  case  was  pending,  the  plaintiff  sued  Megh   Raj,  the 

vendee,  for  the  possession  of  the  whole    land  by  pre-emption.     On   15th 

June  1905  Sandhi  Khan  compromised  with  the  vendee,  and  a  decree  on4he 

basis  of  this  compromise  under  which  he  was  to  pay  Rs.  2,472  to  the    vendee 

was  passed  in  plaintiff's  favour.     On  30th  August   1905  Munshi  and  others' 

claim  against  Megh  Raj,  Sandhi  Khan  and  others  was  decreed.     The  present 

suit  was  filed  by  Sandhi  Khan  for  the  recovery  of  ^th   share  of  the  price 

paid  by  him  for  the  land  decreed  in  Mimshi  and  others'  favour,  on  the  ground 

that  under  the  terms  of  the  sale-deed  executed  by  the  defendants  Nos.  1  to  4 

in  Megh  Eaj's  favoiir,  they   (the  defendants'!   were  bound  to  recompense  him 

for  the  loss  that  he  had  sufered  on  account  of  Munshi  ard  others'  decree. 

The  lower  Court,  on  the  authority  of  tie  Chief  Court  Judgment  reported  in 

Punjab  Eecord  No,   24  of  1901  and  No.  93  of  19('2,  held  that  the  pre-emptor 

stood  in  the   shoes  of  the  vendees,  and  that  therefore  the  ccnoition  as  to  the 

payment  of  any  loss  that  might  accrue  to  the  vendee,  on  account  of  lack  of 
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The  only  qnestion  which  we  have  to  decide  is  whether  or 
not  a  condition  in  the  original  deed  of  sale  in  which  the  vendor 
guarantees  his  title  in  the  laud  solely  to  the  original  vendee, 
and  in  which  he  agrees  <o  compensate  that  vendee  if  distnrbed 
IB  on«  which  enures  for  the  benefit  of  the  pre-emptor  who 
succeeds  in  obtaining  a   decree  for  possession  on  pre-emption. 

The  learned    Divisional    Judge   held    that    it  did    not,    and 
after  carefully   considering   all  the   rulings  quoted  to  us  and  the 
arguments  put  forward  we  agree  with  that  view.     None  of  the 
rulings   quoted— Kalu  v.  Bhnpa   ('),    Zahar  Khan   v.    \fustajah 
Khan   (*).    Bahnm    Singh   v.    Indar    ('),    BaJdeo  Das    v.    Ptare 
Lai  (* ),  Bogha    Singh  v.  Gurmnhh    Singh  (%    Gohind   Dayal    v. 
Inayatullah  (*),  Durga   Prasad  v.  Shambhu    Koth  (').  Tajammul 
Eusain  V.  Uda    («),   and    Ahmad  Shah   v.  Walidad   Khan  (") — 
appears  to  us  to  Buppori   the   contention.     They    all   lay   down 
the  necessity    for   the  pre-emptor  to  dischnrge    all    the    burdens 
undertaken  by  the  original    vendee      But   a   pre-emptor    has  no 
right  to  the  advantage  of  any  purely  personal   covenant    by  the 
vendor  in  favour  of  the  vendoe,  which  is  a  thing  qnite  separable 
from    the   sale   of   immoveable     property.     The   pre-emptor     is 
neither  the   representative  of  the  vendor,  nnr  the  assignee  of  the 
V0ndee,  nor  has  he  any  right    of  pre-emption  over   any    personal 
covenant.     He    mnst   take  over   the   whole   bargain    as  regartis 
the    immoveable    property   in    so   far  as   1  is  rights  to  pre-empt 
extend,    and    they    do   not   extend    to   personal  covenants    snch 
as    that   of   indemnity   included    in    the     original   sale-deed    in 
this  case.     The  appeal  therefore  fails  ard  is  dismissed  with  costs. 

—  —  Appeal  dismissed. 

No.  142. 

Before    Mr.  Juitice  Robertson   and  Mr.    Justice  8hah  Din. 

JAHAN  KHAN  AND  ANOTHER,-  (Plaintiffs),— 

APPELLANTS, 

Versus 

DALLA  RAM  AND  OTHERS,— (Defendants),— 

RESPONDENTS. 

Civil  Appeal  No.  487  of  1906. 

Oontract — Civil  Court — Power  of  to  dtcline  to  enforce  a  valid  contract 
on  mere  assumption  that  it  is  for  the  henejit  of  a  person  prohibited  hy  law  to 
enter  into  such  contract. 

Held,  that  a  C  i  vil  Court  has  no  po-wer  to  declice  to  enforce  a  coctract 
which  is  legal  and  binding  in  every  respect  on  the  face  of  it  as  between 

<  •)  30  P.  R.,  1893.  {%93P.  R.,  1902. 

(»)  55  P.  P.,  1899.  (0)  /.  L.  P.,  VIII  All,  775. 

(»)  46  P.  P.,  1902.  (^)  /.  L.  B„  VIII  All.,  86. 
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the  parties  on  a  mere  assumption  that  in  reality  it  is  intended  for  the 
benefit  of  a  third  person  against  whom  a  statutory  prohibition  to  enter  into 
such  contract  exists. 

Further    appeal    from    the  decree   of    W.    A.     Harris,     Esquire, 
Additional  Divisional   Judge,  Shahpur   Division,   dated   'Mh 
February  1906. 
Sakh  Dial,  for  appellants. 
Ishwar  Das  and  Gobind  Uas,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 

Robertson,   J.— The   facts     in   this    case  appear   to   be  as  l\th  Jany.  190'3 
follows  : — 

The  plaintiffs  Jahan  Khan  and  others  sue  for  possession  of 
certain  land  mortgaged  to  them  by  one  Ali  Khan  on  5th  March 
1904)   for  Rs.  2,210.     The  consideration  is  stated  to  be. 

Rb.  1,877  on  account  of  book  debts  to  Mai  Chand,  Megh 
Raj  and  Bela  Ram.  Rs.  256  to  be  paid  to  one  Ude,  a  previous 
mortcag'se,  the  mortgage  being  without  possession.  The  mort- 
gagor admits  the  debt  of  tts.  1,877  to  have  been  dan  to  Mul 
Chand,  Megh  Raj  and  Bela  Ram,  bat  says  that  this  debt 
has  now  been  discharged.  He  also  admits  that  Rs.  256  was  due 
to  Ude.  Petty  items  were  Rs.  i5-5-0  cash  and  R3.  35  expenses 
of  registration.  The  morcgagor  also  pleaded  that  the  real  mort- 
gagees are  Mul  Chand,  Alegh  R_kj  and  Bela  Ram,  and  tries  to 
shelter  himself  behind  the. Alienation  Act. 

Now  it  is  quite  clear  that  Mul  Chand,  Megh  Raj  and  Bela 
Ram  have  given  up  their  claim  against  the  defendant-mort- 
gagor. It  is  also  quite  clear  that  Ali  Khan  executed  the 
mortgage  in  favour  of  the  plaintiffs,  and  that  under  that 
mortgage  he  the  plaintiff,  an  agriculturist,  is  entitled  to  posses- 
sion. He  has  obtained  a  discharge  for  the  mortgagor  of  the 
debt  of  Rs.  1,877  which  is  ail  that  concerns  the  mortgagor 
in  that  connection,  and  he  has  tendered  Rs.  256  aud  paid  that 
sum  into  Court  for  Ude,  the  previous  mortgagee,  whose  hypo- 
thecation gave  him  no  claim  to  possession.  It  was  not  contended 
here  that  the  mortgagee  was  not  entitled  to  possession  as 
against  the  mortgagor.  He  has  fulfilled,  qua  the  mortgagor, 
the  terms  of  the   mortgage. 

The  learned  Divisional  Judge,  however,  writes,  '*  an  import- 
"  ant  Act  hke  the  Punjab  Alienation  of  Laud  Act  is  not  to  be 
'*  permitted  to  be  circumvented  by  rival  money  lenders,  and  I 
"  shall  not  allow  it."  That  is  not  a  correct  way  of  looking 
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at  the  matter.  All  acts  of  the  legislature  are  equally  im- 
portant and  equally  to  be  carried  out  by  the  judiciary  who 
are  not  entitled  to  go  beyond  them.  Here  we  have  a  mortgage, 
perfectly  legal  on  the  face  of  it,  executed  iu  favour  of  an 
agriculturist  who  seeks  the  aid  of  the  Courts  to  enforce  his 
rights,  as  between  him  and  the  mortgagor  there  is  no  infringe- 
ment whatever  of  the  Land  Alienation  Act  in  granting  the 
relief  claimed.  The  object  of  the  Act  is  not  to  prevent  money- 
lenders from  recovering  sums  jointly  due  to  them  by  any 
legal  means  in  their  powers,  and  if  they  can  induce  an 
agriculturist  to  pay  off  a  debt  due  to  them  and  to  take  a 
mortgage  from  their  debtor  as  security  for  himself  there  is 
nothing  in  the  Act  to  prevent  such  a  course.  Indeed  the 
object  of  the  Act  is  attained,  rather  than  defeated  by  what 
has  occurred  here.  Without  the  Act,  Mul  Chand,  Megh  Raj 
and  Bela  Ram,  non-agricultural  money-lenders,  would  undoubtedly 
have  taken  the  mortgage  themselves  and  obtained  possession 
of  the  land.  The  Act  prevents  this,  though  of  course  they 
could  have  taken  a  mortgage  in  one  of  the  specified  permissible 
forms.  Bat  Jahan  Khan  is  prepared  to  lend  the  debtor  the 
money  necessary  to  pay  off  the  money-lenders  and  to  take 
the  land  in  mortgage  himself,  he  being  an  agriculturist  and  we 
are  only  asked  to  decree  him  relief.  If  Mul  Chand,  etc.,  really 
are  at  the  back  of  Jahan  Khan,  the  Land  Alienation  Act  can 
be  properly  invoked  should  they  ever  attempt  to  assert  any 
right  to  the  possession  of  the  land  in  vittue  of  the  mortgage 
now  before  us.  So  far  as  Jahan  Khan  is  the  mortgagee,  Jahan 
Khan  asks  for  possession  under  his  deed  ;  he  is  entitled  to  it, 
and  there  is  nothing  in  the  Land  Alienation,  or  any  other 
Act,  which  justifies  us  in  refusing  him  the  relief  to  which  he 
is  legrtUy  entitled.  We  accordingly  accept  the  appeal,  set 
aside  the  judgment  and  decree  of  the  learned  Divisional  Judge, 
and  decree  plaintiffs'  claim  to  possession  against  the  mortgagor 
with  costs  throughout. 

As  regards  Ude,  the  holder  of  the  previous  mortgage 
without  possession,  it  was  unnecessary  to  have  made  him  a  party  ; 
he  denies  that  Rs.  266  is  all  that  is  due  to  him,  and  he  is  not 
iu  posfeessiou  and  cannot  resist  the  present  claim  to  possession. 
As  regards  him  therefore  the  suit  is  dismissed  with  costs 
throughout. 
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No- 143. 

Before  Mr.  Justice  Robertson  and  Mr.  Justice  Shah  Din. 
THAKARIA  AND  OTHERS,— (DEFEi^DANTs),— APPELLANTS, 

Versus  \  JimtUTB  8i»i. 

DAYA  RAM,— (Plaintiff),— RESPONDENT. 

Civil  Appeal  No.  899  of  1906. 

Punjab  Pre-emption  Act,  IPrS,  Section  28— Ajpplicalility  to  rights  already 
accrued— Change  of  rule  as  to  eacistevce  of  cvsiom  no  grcuvd  against 
applicahility ,  ,- 

Held,  that  Section  28  of  the  Punjab  Pre-emption  Act,  1905,  applies  to  every 
suit  where  the  right  to  sue  for  pre-emption  had  not  expired  at  the  date  of  the 
commencement  of  the  Act. 

The  fact  that  where  under  the  old  Act  a  special  custom  for  the  enforce- 
ment of  a  right  was  required  to  be  substantiated  by  a  plaintiff,  the  new  Act 
relieves  him  of  the  burden  of  proving  that  custom  and  confers  those  rights 
on  him  by  Statute,  has  fcftffect  as  on  the  applicability  of  the  section  to  rights 
which  were  not  barred  by  the  law  of  limitation  at  its  commencement. 

Further  appeal  from  the  decree  of  Major  G.  G.  Beadon,  Divisional 
Judge,  Hoshiarpur  Division,  dated  9th  July  1906. 

Sukh  Dial,  for  appellants. 

Sheo  Narain,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

ROBEBTSON,  J. — The  facts  are   fully    given  in  the  iudement  nnn  ir     -,  ,^,- 
'  •'    °  '     ^  29th  March  19L>7. 

of  the  Lower  Courts. 

It  is  admitted  fully  here  that  if  the  Pre-emption  Act, 
II  of  1905,  Fnnjab,  applies,  then  the  plaintiffs  have  a  right 
to  pre-empt  and  tiie  appeal  must  fail.  It  is,  however,  urged 
that  the  claim  is  barred  by  limitation.  Lndei  the  old 
Pre-emption  Act  the  plaintiii  would  not  have  succeeded  in 
a  claim^  to  pre-empt,  unlets  he  could  have  proved  a  special 
custom,  which  it  is  snggested  he  clearly  could  not  have 
proved  in  this  case.  Consequently  it  is  uiged  he  had  no 
right  to  pre-empt,  until  ihat  right  was  conteried  upon  him 
bj    the   new  Act. 

It  is  urged,  therefore,  that  the  plaintiff,  who  had  uo 
right  to  pre-empt  under  the  old  Act  and  whose  claim  is 
created  by  that  Act,  comes  within  tbe  purview  of  Section  29 
of  tte  Act  and  not  Section  28,  and  that  his  suit  is  barred 
in  consequence.  Section  28  saye— "  If  any  person  who  has 
»  at  the  commencemeDt  of  this  Act  a  right  to  sue  for  pre-emption 


Q^Q  CIVIL  JUDGMENTS— No.  143.  [  BbcoeD 

*'  which  is  not  provided  for  under  Article  10  of  the  second 
"  schedalo  of  the  Indian  Limitation  Act,  1877,  and  is  not 
"  barred  uadar  Article  120  of  the  said  achedale,  may  exercise 
"  such  a  right  at  anj  time  within  one  year  from  the  date 
"  of   snch  commencement." 

Mr.  Sukh  Diyal  argaes  that  as  the  plaintiff  had  no  right 
to  pre-empt  before  the  commencement  of  the  new  Act,  he 
had  no  right  at  the  commeiicemeat  of  the  Act,  and  as  his  right 
is  one  created  by  the  Act,  Section  29  applies,  and  his  right 
to   sue   is    barred. 

We  thiuk  that  this  is^  a  strained  interpretation  to  put 
on  the  Act,  and  that  the  distinction  between  a  right  to 
sue  and  a  right  uf  pre-euiptiou  has  been  overlooked.  All 
that  a  limitation  clause  deals  with  is  the  right  to  sue  not 
the   substantive  rights   ou   whioh   a    suit  is   based. 

Now  it  was  clearly  open  to  the  plaintiff  at  the  commence- 
ment of  the  Act  to  sue  for  pie-emption  on  the  same  allegations 
as  were  made  in  this  suit.  Aud  had  he  succeeded  in  proving 
j/ 1  his  right  under  the  custom  in  force  in  his  village  he  would  . 
have  got  his  decree.  The  probability  that  he  would  have  : 
failed  in  such  a  suit  is  quite  beside  the  question.  He  clearly 
had  the  right  to  sue,  and  Section  28  only  deals  with  the 
right  to  sue.  Ko  doubt  the  new  Act  relieves  him  of  the 
\^  burden  of  proving  that  he  has  such  a  light  by  custom, 
and  confers  it  on  him  by  Statute,  but  ihat  does  not  affect 
his  right  to  sue,  it  only  affects  the  subsequent  course  of 
the  suit.  M 

Section  29  applies  clearly  only  to  the  future.  Section 
28  is  intended  to  provide  a  period  of  at  least  one  year  for 
all  persons  who  had  the  right  to  sue  at  the  commencement 
of  the  Act.  Section  29  provide  for  the  pefiod  of  limitation 
in  all  cases  in  which  the  right  to  sue  accrues  after  the 
commencement  of  the  Act.  In  this  case  as  the  plaiutiff 
clearly  had  a  right  to  sue  at  the  commencement  of  the  Act, 
though  he  might  not  have  been  able  to  establish  his  claim, 
he  is  entitled  to  the  benefit  of  Section  28  and  had  one  year 
within  which  to  sue  from  the  date  of  the  commencement  of 
the  new  Act  II  of  19U5.  He  has,  therefore,  sued  within  time. 
The  result  is  that  the  appeal  ails   and  is  dismissed  with  costs. 


J^eal  dismissed. 
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No.  144. 

Before  Mr.  Justice  Johnstone  and   Mr.   Justice  Lai  Chand. 
SU^'DAR  AND  OTHERS —PLAINTIFFS, 

Versus  ]  BmUNOl  Sins, 

WAZIRA  AND  OTHERS,— DEPENDANTS. 

Civil  Reference  No.  22  of  1907. 

Jurisdiction  of  Civil  or  Revenue  Court— Common  land  ~ Partition — Suit 
for  declaration  that  land  U'tts  not  subject  to  partition— Punjab  Land  Revenue 
Act,  1887,  Section  158  (XVII)— Punjab  Tenancy  Act,  1887,  Section  77  (3)  {i).  , 

Held,  that  a  suit  by  occupancy  tenants  against  the  whole  of  the 
individuals  forming  the  proprietary  body  to  establish  that  they  in  common 
with  all  the  residents  of  the  village  are  entitled  to  graze  their  cattle  over  the 
village  common  land,  and  that  therefore  it  should  be  exempted  from  partition 
is  not  barred  from  the  cognizance  of  the  Civil  Courts  either  by  clause  XVII  of 
Section  158  of  the  Punjab  Land  Revenue  Act,  1887,  or  by  clause  (t)  of 
Section  77  (3^  of  the  Punjab  Tenancy  Act,  1887. 

Case  referred   by   Major   G.   G.   Bendon,  Divisional  Judge, 
Eoshiarpur  Bivis'lon,  on  15th  January  1907. 

The   judgment  of  the  Chief  Coni't  was  delivered  by 

Johnstone,  J.— In  the  village  of  Sanaur  Kalan,  Tahsil  Una,  16th  July  1907. 
Dietrict  Hosbiarpur,  there  is  a  large  area  of  shamilat  which  the 
maliks,  defendants  in  tlie  present  cape,  wish  to  have  partitioned. 
Plaintiffs  are  the  oompancy  tenants  in  the  village.  Tbey  sue 
for  the  following  relief  or  reliefs  : — That  the  right  of  grazing 
over  the  whole  shamilat  aiea,  which  plaintiffs  in  common  with 
all  the  inhabitants  of  the  village  enjoy,  be  declared  intact  ; 
that  it  be  laid  down  that  the  said  area  is  for  nse  by  and  for 
the  grazing  of  plaintiffs  and  all  the  residents  ;  and  that  the 
land  be  kept  exempt  from  partition. 

This  reference  has  been  made  by  the  learned  Divisional 
Judge  in  oider  that  it  may  be  authoritatively  ruled  whether 
the  case  is  one  for  a  Civil  or  a  Revenue  Conit.  Doubt  baa 
arisen  in  the  mind  of  the  Divisional  Judge  owing  to  the 
conflict  between  two  unpublished  lulings  of  this  Court,  vie., 
Shib  Dial  v.  Pala  (Civil  Appeal  No.  703  of  1894),  and 
Dasuy.  Paras  Ram  (Civil  Appeal  No.  34  of  1900). 

Section  116,  Punjab  Land  Revenue  Act,  1887,  draws  the 
distirctior,  in  ccnrection  with  partition  cases,  between  (a) 
questions  of  title,  and  (b)  questions  as  to  the  property  to  be  divided 
or  the  mode  of  making  partition.  Under  Section  158  (2)  {xvii), 
jurisdiction  of  Civil  Court  is  ousted  in  respect  of  "  any  claim 
"  for  partition  of  an  estate,  holding  or  tenancy,   or  any  question 


680  CIVIL  JUDQMENTfi-No.  144.  [  Rbcord 


"  being  a  question  as  to  title  in  any  of  the  property  of  whioli 
"  partition  is  sougbt."  Lastly,  Section  11  of  the  Civil  Procedure 
Code  authorizes  the  trial  by  Civil  Courts  of  all  suits  of  a  civil 
nature  except  where  the  jurisdiction  of  these  Conrts  is  expressly 
barred  by  Ihw.  Now,  in  my  opinion,  when  these  plaintifFs  ask 
that  the  land  in  suit  be  exempted  from  partition,  and  also 
perhaps  when  they  ask  that  their  right  of  user  of  the 
whole  of  it  be  confirmed,  they  do  raise  a  question  of  title. 
I  do  not  think  this  point  requires  elaboration  ;  and  therefore 
Section  168,  Punjab  Land  BeTenue  Act,  at  all  events  does  not 
oust  the  jurisdiction  of  the  Civil    Court   in   the  present  case. 

But  we  have  also  to  reckon  with  Section  77  (3)  (t)  of  the 
Punjab  Tenancy  Act, — "any  other  suit  between  landlord  and 
"  tenant  arisiner  out  of  the  lea^e  or  conditiors  on  which  a 
*'  tenancy  is  held  ",—  and  here  we  must  examine  the  two  unpublish- 
ed rulings  quoted  above.  Tbe  earlier  case  (Shib  Dial's)  was 
decided  by  Roe  and  Reid,  JJ.  Tbe  case  is  exactly  on  all  fours 
with  the  present.  Tbere  too  plaintiffs,  occupancy  tenants, 
objected  to  partition  of  sTiamiJat  by  the  defendants,  malihs,  on 
the  ground  that  plaintifFs  bad  ripbt  of  grazing  all  over  the 
land  in  suit  ;  and  there  too  these  rights  were  not  confined  to 
maliks  and  occupancy  tenants,  but  were  enjoyed  by  all  residents 
in  the  village.  The  learned  Judges  held  that,  inasmuch  as 
the  plaintiffs  flaimed  tbe  rights  "as  a  condition  attaching  to 
their  tenancy,  "  the  case  came  under  clause  (z)  aforesaid  and 
BO    was  cognizable   only  by  a    Revenue   Court. 

In  the  later  case  (Dasu's)  the  Bench  consisted  of  Chatterji 
and  Anderson,  JJ.  Again  it  was  a  dispute,  upon  partition  of 
shamilat  between  tenants  and  proprietors.  It  was  laid  down 
that  the  suit  was  one  for  a  Civil  Court  because  of  tbe  question 
of  title  involved.  Section  77,  Tenancy  Act,  was  not  touched 
upon. 

Speaking  with  all  due  respect  I  am  constrained  to  express 
the  opinion  that  the  dictum  in  Shib  Dial's  case  is  unsound.  I 
do  not  agree  that  the  claim  is  made  in  this  case,  or  was  made 
in  that  case,  really  on  the  basis  of  tenancy  ;  that  is,  I  do  not 
think  this  right  of  grazing  accrued  to  these  tenants  because 
they  were  tenants.  It  belongs  to  all  residents  in  the  village  ; 
and  a  man,  not  a  tenant  but  merely  resident  in  the  village  one 
day,  who  became  an  occupancy  tenant  (say  by  inheritance)  next 
day,  does  not  gain  any  new  rights  of  grazing  by  acquiring  his 
new  status. 

And  there  ia    pnother  fatal  cbicctiori.    in  mv  cninior.  to  the 
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"between  landlord  and  tenant."  Now  my  feeling  is  that  the 
jurisdiction  of  the  Civil  Courts  m  couueotion  with  title  to  or 
interest  in  land  should  not  be  deemed  ousted  unless  the  law 
)8  unnjistakttbij  clear.  Can  it  be  taid  that  a  suit  b^  all  the 
occupancy  tenants  in  a  village,  tenants  holding  seveiaiiy  under 
a  vanetjr  oi  7/tuaAs  agaii.t,i  not  tmy  iheir  cv\n  Jai^oJuias  but 
also  a  number  ol  piopntitib  wiih  wJjonj  tl.e  ^^JaiiiUhb  have  no 
concern,  is  a  tuit  Leivsten  "  lanuioia  ata  lenanir'"  i  take 
these  words  as  mthning  a  buii  btiwten  a  ibnuioid  ana  his 
tenant  or  a  leuaui  aiiU  his  iauuluia,  auu  not  a  suit  between  a 
tenant  and  somebuu^  vMiomu^  bo  a  propiieiur  but  is  not  his 
landioru.  JLhe  pietent  suit  bteins  to  me  to  be  one  by  the 
buuj^  of  occupancy  tenants  against  the  body  of  village  pro- 
prietors at.  sucu. 

jgi  would  hoid  that  the  suit  is   one  for  a  Civil  Court. 


Revision  Sidb. 


iNovl45. 

befoje^  Mr.^Justice^Buttiganjand^Mr.^Juatice  Lai  Chand, 

MIliAN  BAKHjSH  and  OrHEKS,— (Okvendants),— 
„  PJiTlTJUxNJb:Uc>, 

Versus 
AHMAD  AND  OTtlEilfc>,—<,PLAiNHFjfs),—J;iESf UNDENTS.  § 
Civil  Revision  No.  619  of  1906. 
Liv.iiaUoii^ tiuii   ly   a    itvemoner  oj   a  male    iro;ptieii,r  entitled     to 
posstssion    of  ancebtrul   lutid  in   the   atuxh  oj  ilic  uiaow  oj  suih  ^.to^rietor 
— Limitation  Act,  lb77,   Schedule   II,  Article  141— jPitnjad  Limitation  Aot^ 
laou,  Article  2. 

Mtld,  that  a  suit  on  the  death  of  the  widow  of  the  last  icale  proprietor 
^  by  a  revexbioner  lor  possession  of  ancesUal  land  ahenated   by  the  husband 
of  the  widow  is  ^oveiiied  by  Article  Ui  of  the  Indian  Limitation  Act,  1677, 
and  not  by  Aiiicie  2  ol  iLc  i^uiy^Jjmilatiou  Act,  lyuo. 

Petition  J  or  ravisiort,  oj  the  order  oJ  U attain  ti.  0.  lioe,  Additional 
J}ivisiQnal  Judge,  Jhelum,  Division,  dated  'I'ktk  October  1905. 
McDonald,  for  petitioners. 
Golak  Nath,  for  respoudouta. 
The  judgment  of  tho  Court  was  delivered  by 

Lal  Chakd,   J.— The   question   onimitatioa^.aigued   ii^^'^i^j  Uh  April  \^^y|^ 
case  is  founded  on  the  following  facts  :— 

The  land  in  dispute  belonged  originally  to  one  Teja  who 
sold  it  to  his  ton-in-law  Mehr  Dad,  father  of  defendants- 
netitioners.  for  Kb.  700  on  Jid  January   1885.    It  is  not  exactly  , 
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ascertained  when  Teja  died,  but  after  his  ded,th  the  present 
plaiiitifts,  who  are  his  nephews,  sued  the  present  defendants  on 
24th  July  1890  for  recovery  of  possession  of  lands  sold  to  their 
father  by  Teja  in  IbSo.  Their  claim  was  dismissed  on  the 
ground  that  Teja  had  leit  a  widow  Mussammat  Jiwani,  who  was 
then  alive,  and  that  during  her  life- time  they  had  no  right  to  sue 
for  or  recover  possesfeion.  A  suit  lor  a  declaration  instituted 
shortly  after  to  protect  their  reversionary  interest  against  the 
sale  met  a  similar  fate  on  the  ground  that  it  was  barred  by 
limitation.  Teja'e  widow,.  Musbanimat  Jiwani,  died  about  19U4, 
and  thereafter  the  present  buit  for  pobsession  was  instituted  on 
19th  May  1905.  The  Lower  Uouits  have  decreed  the  claim.  The 
defendants  now  seek  in  revision  to  feet  aside  the  decree  on  the 
sole  ground  that  the  suit  is  barred  by  limitation  under  Act  XV 
of  1877,  as  well  as  under  the  special  Law,  Punjab  Limitation 
Act  JNo.  I  of  19u0.  It  is  argued  that  the  suit  is  barred  by 
limitation  under  the  general  Act,  as  it  was  instituted  beyond 
twelve  years  from  the  date  ot  Teja's  uealh,  auU  that  it  the 
special  Act  was  held  applicable  owing  to  aeath  of  Jiwani, 
widow  of  Teja,  in  1904,  then  the  suit  was  barred  us  no  aeclaratory 
decree  had  been  obtained,  and  the  suit  was  instituted  more  than 
twelve  years  after  the  date  of  delivery  of  possession  by  leja  to 
defendants'  father  under  the  sale. 

We  are  unable  to  accept  the  validity  or  soundness  of  either 
of  these  contentions.  It  appears  to  us  that  the  suit  is  not  barred 
under  the  general  law  of  limitation.  Article  144  api^iits  only  in 
case  no  other  article  be  held  applicable,  to  a  suit  tor  possession 
of  immovable  property. 

A  suit  by  a  Hindu  or  Muhammadan  entitled  to  the  posses- 
sion of  immovable  property  on  the  death  of  a  Hindu  or 
Muhammadan  female  is  specially  provided  for  by  Article  141. 
The  present  suit  instituted  shortly  after  Mussammat  Jiwani's 
death  in  1904  is  therefore  amply  within  time  under  Article 
141.  The  question  is  whether  the  special  Punjab  Act  Ko.  I  of 
1900  is  appUcable  to  the  case  and  bars  the  suit.  Section  2  of 
the  Act  makes  the  Act  applicable  to  every  suit  of  any 
description  specified  in  the  scbedale  annexed  to  the  Act,  and 
provides  for  a  dismissal  of  such  suit  if  iustituted  after  the 
period  of  limitation  prescribed  therefor  in  the  same  schedule. 
Clause  1  ot  the  schedule  is  obviously  inapplicable  to  a  suit  for 
possession,  and  the  question  therefore  is  whether  a  suit  of  this 
nature  talis  within  the  purview   of  clause  2  ot  the  schedule. 

Clause  2  of  the  echedule  is  r:ot  expressly  worded  so  as  to 
molnde  a  suit    of  the  descrintion   contniiipH   in  ATfinlp.  14.1  of  the 
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general  Limitation  Act.  It  relates  fo  "  a  anit  by  tVie  heirs  of  a  male 
**  propiieirr   gr\eiB(  d  bj  tie  Customary  Lnw  of  tte  Punjab  to 
"  recover     poFPessioc     of     ancestral     land     alienated     by   sncb 
•'  proprietor  durirg  his  life-time."  As  observed  in-Mitra's  Law 
of  Limitation  at  papre  222  :  "  Asa  general  rnle  the  lanQfa<io»^   of 
"  an  Ant    (specially   if  it   is  a   modern-  Act")  shorild  be  strictly 
"  constrned.    This   rule  i^  of     coarcse  aoolioable    to    sUtate^    of 
"  limitation    which    bein^    restrictive  of   the   ordinary   rig^ht  to 
"  t«ke  legal  proceedings  are  so  far  disabling  Acts.  Before  su^h  a 
"  law  is  applied  to  any  individual  case  it  must  be  clearly  shown 
"  to  come  within  some   specific  rule  enacted  by    the  law.    Where 
"  the  law    specifies  the    particular  cases   for  which    a   particular 
"  period  of  limitation    is  provided,  it  oueht  not  to  be  internroted 
"  so  as    to  include    cases  not  within  the    stri'^t  meaning  of   the 
*'  words   used.   Where   the    law   does  not  uneqnivocally  and  in 
"  precise  kncruage  bar  the   proceedings,  it  is  construed  in  favour 
"  of  the  right  to  prnr^eed.  ** 

The  matter  is   vof  altogether  free  from  diflSonliy,  but   after 
due  considerfltion  we    are  rf  opinion  that  the  clause   in  question 
cannot  be  interpreted    so   as  to  include  a  case  where  the  suit  for 
possession    is    instituted     on    death    of  the   widow  of  the  male 
proprietor  who  had  alienated  the   property  and  was  unmaintain- 
able during  the  life-time   of  such  widow,  she  being  incompetent 
to  sue  to    set,    pside  the    nlienntion.     Pnch  oases  apparently    fall 
under  Article  141,    Act  XV  of  1877.  and  if   it  were  intended  to 
overrule  the    provisions   of    that    arHcl*»,    thp    lancrnaore    would 
have  been   more    express  and    explicit.    Section  2  of  the   Punjab 
Act  no  doubt  says  :    "Notwithstanding  anything  to  the  contrary 
"  in  the  second    schedule  of  the  same  Act   contained,  "    but  the 
operation  of  the  section   is   expressly  restricted  to    suits   6f  the 
description  specified  in   the  schedale  annexed  io  the  Act,   and  if 
a  case  does  rot    by    clear    languape  fall    within  the  purview    of 
such  schedule,  the  provisions  of  the  general  Act  would   continue 
to  be  applioflble.     Tie  csfo  corteirplated  nnder  clause  (2)  of  the 
schedule    was     oTidfrt^v   a   onse   vhere  the   perFOn    Fuirg   for 
possession  was  entitled   fo  object  to  the  alienation  and  to  recover 
possession  of   the    property    alienated   or   death  of   the  alienor. 
This    is   rendered    evident   by   the   second    clause   in    the  third 
column    which    prepcribes  twelve   years   from  the  date  of  death 
of  the  alienor  in  oa=!e  a    declaratory    decree  has    been    obtained. 
It  could  not   p-ist-ibly  have"  been    intended  that  if  a  person  is  not 
entitled  to  sue  for  possession  owing   to  intervention  of  a  widow's 
estate,  still  hie  suit  for  poFsession  -would  be  baried  if  not  institut- 
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althovipli  he  bad  obtained  a  declaratory  decree  and  was  ■willinpf 
to  ene  at  once  on  the  alienor's  death.  Tf  he  did  sue,  bis  suit 
would  he  dipmiFRpd  pp  it  was  dipnnipFed  in  this  case  on  the 
ground  that  he  was  not  entitled  to  pue  for  fospepsion  as  long  as 
the  widow  of  the  alienor  was  alive.  We  do  not  consider  that 
claupe  (2)  was  intended  to  cover  a  case  which  would  lead  to 
such  manifest  injustice  and  absurdity. 

In  Rtich  capes  it  ip  necppsary  to  deviate  a  little  from 
the  h'tprnl  meanint?  of  tho  words  and  ont  of  respect  to  the 
Legiplfiture  put  a  reasonable  rorstruction  upon  them.  Mitra's 
Limitation,  page  218: 

"  Rut  where  a  literal  construction  would  lead  to  an 
"  absurdity  or  would  necepsarily  create  difficulties  and  injustice, 
"  the  Legislature  could  not  be  taken  to  have  intended  or 
*'  contemplated    such   a   result."     Mitra's   footnote,  page    219. 

Peading  then  clause  (2)  as  a  whole  with  the  provision 
contained  in  the  third  column  for  commencement  of  time, 
and  looking  to  the  grnernl  scope  and  intention  of  the  Act, 
we  are  of  opirion  that  i<  was  rot  intended  to  include  a 
case  of  the  nature  under  consideration.  It  is  not  directly 
referred  to  in  f  xplicit  terms,  and  the  lansfuage  being  po  far 
ambiguous  mupt  he  construed  in  favour  of  the  right  to 
proceed.  The  natural  interpretation  of  thr  words  "  suit 
"  by  the  heir  of  a  male  proprietor  to  recover  possespion  of 
"  ancestral  land  alienated  by  such  proprietor "  would  be 
to  apply  them  to  a  person  on  whom  the  inheritance  devolved 
on  death  of  the  alienor  and  who  was  competent  to  object 
to  the  alienation.  The  view  we  take  does  not  in  any 
manner  contravene  the  authority  of  these  cases,  where  a 
remote  male  collateral  is  held  barred  owing  to  inaction  of 
a  nearer  heir  who  was  competent  to  object,  but  did  not 
Bue  in  time  for  possession  by  setting  aside  the  alienation. 
Such  cases  stand  on  a  different  footing  altogether  and  would 
be  barred  under  the  provisions  of  either  Act,  Article  141 
being  altogether  inapplicable.  We,  therefore,  hold  that  the 
suit  is  not  barred  under  Act  XV  of  1877  and  that  the 
Punjab  Limitation  Act  I  of  1900  is  not  shown  to  be  applicable 
to  the  case  and  therefore  does  not  bar  the  claim.  This 
wag  the  sole  point  urged  in  the  argaraent,  the  other  grounds 
on  the  mftrits  of  the  case  havinof  been  abandoned  at  the 
first  hairing.  We,  therefore,  dismiss  the  application  for 
revision  with  costs. 

Amf\mtki*^ft4^^sfin     Jim  asm*  oomn 
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No.  146. 

Before  Mr,  Justice  Kensington, 

CAMERON  AND  ANOTHER —(Defendants) —APPELLANTS, 

Versus 

BULAKI  MAL,—(Plaintifp),— RESPONDENT. 

Civil  Appeal  No.  708  of  1906. 

Execution  of  decres — Order  rejecting   application  for  stiy  of  execution— 
A}^eal — Civil   Procedure  Code,  1882,  Section  545. 

Held,  that  an  order  under  Section  545  of  the  Code  of  Civil  Procedure 
refusing  to  stay  execution  of  a  decree  is  not  appealable. 

Ramchandra  Kastur  Chand  v,  BaltnoTcand  Chaturhhuj  (^)  cited. 
Miscellaneous  first  appeal  from  the  order  of  F.  T.  Dixon,  Esquire, 
Divisional  Judge,  Lahore  Division,  dated  Sth  June  1906. 
The  jndgment  of  the  learned  Judge  was  as  follows  :— 
Kensington,  J. — No  one  appears  to  support  the  appeal. 
The   question    whether  an    appeal  lies  from  an  order  under 
Section  645,  Civil   Procednre   Code,   refusirg  to  stay  execution, 
has     been     considered    in     variona   rulings    quoted   under   the 
section     in     Rampini's     edition     of     the     Code.      Bamchandra 
Kastur  Chand  v.  BalmoJcand  Chaturhhuj  (^)  is  the  latest  decision 
on  the   point   and  the   one    which    commends   itself   to  me. 

Holding  that  no   appeal  lies   I   must  set  aside  the  interim 
order   of  23rd  June   1906   and   dismiss  the  appeal. 

Appeal  dismissed. 


Appellate  SroE. 


7th  Novr.  1906. 


No.  147. 

Before  Mr.  Justice  Raid. 

N  ATHTJ,— (Defendant)  ,— P  ETITIO  NER, 
Versus 
AMIR  CHAND,— (Plaintiff),— RESPONDENT. 
Civil  Revision  No.  1362  of  1907. 

Joint  Hindu  family— Suit  against  a  member  of— Death  of  defendant 
pending  suit — Decree  against  son  as  legal  representative — Right  of  son  to 
question  the  legality  of  the  debt  covered  by  the  decree  in  execution  proceedings. 

Held,  that  the  son  of  a  member  of  a  joint  Hindu  family  who  had  on  the 
death  of  his  father  been  impleaded  in  a  suit  for  the  recovery  of  a  debt  du» 
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from  the  deceased  as'  his  legal  representative  is  entitled  in  execution 
rrccecdines  to  qnfFtirn  He  Iffalify  rf  the  d.eW  in  reppcct  of  which  th. 
decree  sought  to  he  executed  -was  passed. 

Amar  Chandra  Kundu  v.  SeloTc  Chavd  Chcudhry  P)    referred  to. 

Petition  for  revision  of  the  older  rf  S.  Tf .  Gracey,  Esqnire,  Bivinonal 
Judge,  Amritsar  Division,  dated  28th  May  1907. 

Sukh  Dial,  for  petitioner. 
Shiv  Narain,  for    respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

29th  July  1907.  Reid,    J. — The   petitioner    wbs  brought  on   to  the  record 

of  the  suit  as  legal  representative  of  his  deceased  father, 
and  the  Court  held  thst  the  question  of  the  alleged  immoral 
nature  of  the  mortgn^e  in  leppfotof  which  rent -was  claimed 
could    not  be    considered   in    that   suit. 

In  execution  immovable  property,  alleged  to  be  joint 
family  property,  has  been  attached,  and  the  Lower  Appellate 
Court  has  held  that — "  the  discussion  as  to  the  immorality 
"  of  the   original   mortgage    debts    is   superfluous." 

Amar  Chandra  Knndu  v.  Sehah  Ghand  Chowdhry  (»)  is 
authority  for  the  contrary  view.  The  majority  of  the  Full  Bench 
held  that,  when,  on  the  death  of  a  member  of  a  joint  Mitakshara 
family,  against  whom  a  decree  for  ironey  hns  been  passed,  his  son 
is  brought  on  the  record  as  his  legal  representative,  the  question 
of  the  liability  of  the  ancestral  }iropeity,  which  the  son 
acquires  by  survivorship,  for  the  debt  covered  by  the  decree 
may  be  determined  in  the  execution  proceedings  and  a  suit 
is   not   necessary. 

In  my  opinion  the  fact  that  here  the  son  was  impleaded 
as  legal  representative  before  decree  does  not  make  the  law 
applicable  to  the  two  cases  distinguishable.  The  Court  which 
passed  the  decree  treated  the  son  as  the  legal  representative; 
of  his  father  and  as  above  stated  declined  to  consider' 
questions   which   did    not   arise  in    the  suit  against  the  father. 

The    Lower     Appellate     Court    should   ha^e   decided   the] 
question    of   linbility   raised  by    the   son  including  the  question^ 
whether   the    property   attached   was  joint  family  property   and 
whether     tie     decree     was     based      on    immoral     debts     and 
consequently  not   executable   against   the  said  property. 

l^)  11  Calc,  W.  N..  593.  F.  B.  i 
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Under   Seoflon    70  (1)    (a)   of  the  Courts  Act   I   set  aside 

the     order     of     the    Lower    Appellate  Court   and  remand    the 

appeal    for    disposal.     Costs    of     this  Court     to    be     costs   in 
the   cause. 

Application  alhiced. 


No.  148. 

Befo  re    ^^V    William   Clarl;  Kt.,  Chief  Judge 
and  Mr.  Justice  Beid. 
SARAN  AND  COMPANY,— APPELLANTS,  \ 

Versus  >Appbllatb  Sidb. 

BASHRSHAR  NATH,— RESPONDENT.  ) 

Civil  Appeal  No.  688  of  J 906. 
Interest — Vendor  and  purchaser—  Purchaser  bound   to   pay  interest  on 
purchase-money  withheld  by  him. 

Eeld,  that  a  purchaser  at  a  sale  in  insolvency  proceedings  of  immovable 
property  who  is  put  into  possession  and  fails  to  pay  the  purchase-money, 
is  hable  to  pay  interest  to  the  vendor  on  the  amount  unpaid  up  to  date  of 
payment. 

Kanye  Lall  Das  v.  Shama  0.  Dawn  (*;  followed. 
Miscellaveous  first  appeal  Jiom  the  order  of  T,  P.  Ellis,  Esquire, 
Diitrict  Judge,  Delhi,  dated  1st  June  1906. 

Muhammad  Shafi  and  Ram  Bhaj  Datta,  for  appellants. 
Shadi  Lai  and  Wazir  Singh,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Reid,  J. — At  the  hearing  Mr.  Shadi  Lai,  for  the  Liquidator,  jg^^  j^iy  1907. 
contested  the  right  of  counsel  for  the  respondents  to  appear 
contending  that  they  had  not  been  instructed  by  an  authorised 
person.  The  objection  was  overruled,  as  it  appeared  that 
counsel  were  instructed  in  puisuanoe  of  the  resolution  of  a 
meeting  of  Saran  and  Company  with  Ramaanj  Dial  of  Dial  and 
Company,  in  the  chair.  A  further  objection  that  the  order 
ot  the  District  Court  was  not  a  tioal  order  and  was  therefore 
uot  appealable  was  also  overruled.  Ic  is  true  that  the  order 
appealed  did  uot  tix  the  rate  or  amount  of  iuieieot  payable,  but 
ii  atcided  the  important  question  ot  liabihty  to  pay  interest 
aua  the  appellants  were,  in  our   opinion,  entitled  to  come  up  on 
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appeal  at  once,  without  awaiting  the  decision  of   the  rate  or 
amoant  of  interest.    A  deuisioa  in  tiitiir  favour  would  obviate  the 
necessity  of  a  decision  of  the  rata  or  amount,     'i^he  order  tinallv 
decided,  as  far  as  the  Court  below  was  concerned,  that  interest  was 
payable,  and  obviously  atftcted  the  rights  of  the  parties,  buch  an 
order  passed  uuaer  Section  ki4i  of  the  Code  of   Civil  Procedure 
would  be  appealable,  and  Election  iby  of  tbe  Indian  Companies  Act 
gives  an  appeal,     'ibe  bist  point   argued   tor   iLe   appellants  is 
titat    the    pobtponeinent  ot  ^ payment   of     tne    puithate-money 
was.tLe  lesult  ol  an  ariangtmeni  Lttween  fcaian    ana    Com^jany, 
on  one  side,  anU  tne  uisfciici  Juuj^o  unu  Lnj[Uiuaiuj ,  on  the  otner, 
ana  llia,t  ino  iJitsUict  J  uugo,  us  vonuui,    na,u  nuc   jurisdiction    to 
puab  an    oruer    baaaimg    tne   purcnatstra  wim  interest.    Counsel 
tor   the    appellants,  cited    no    autnoiity     tor   noluiug    that    the 
District,  fjuu^e  atitu   lu  a  miiiititiiai,_noL^in  a.juaicial  capacity, 
when  passing  ordetB  in_connection_^with  the  terms  of_  the^sale,^ 
and     we     see    no     reason     for     holding      that     the  .   Distiictj 
Judge   bad  not  juribdiction  to   pass   an  order    lor   payment   of 
interest.     Whether  such  order  is  justified  is   another   matter. 
On   the  28th  August   ibOi     the    District    Judge    passed  the 
following  order: — "  llxtension  of  time  for  payment  of  sale-money 
"  after  nearing  the  parties  about   my   proposal   of    the  27th   of 
*' July  ii^U land  taking  tneir   written  representation  into  con* 
"  eideration  i   am  of   opinion    that  the  purchasers  be  given 
"  time  to   pay  the   pui chase-money    until   the  point  of  lien  is 
*'   uiiiniaiti)    and   tniirtij  dispofctd  ol,  with  only  this  safeguard 
"  to    piotteL    me   iLttitbi   ol    me   sLareLoiaeis   and   unstcured 
'»  trtuitorb,   that   tne   puicnastrs    be   given   over   possession  of 
"  the  piemises,  nr.achinery,   etc.,   of   the  Jamna  Mills  Company, 
"   Linuted,   at  once,  mat  they  thouid   agite   that  m  case  ot  tne 
"  point  of  litu    being    louLd   totally   or  parimily  against    the 
"  lien-holders  and  the  purchasers  being  called   on  to   deposit 
•'  the  purchase-money  or  any  portion    of  it,  and  its  default,— this 
"  sale  should  be  considered  as  cancelled  and,  in  tne  resale  ordered, 
«'  the  machinery  of   the  mills  purcnased  by    them  or  some  of 
"  them  along  with  otners  from   tne  National  iiauk,    whecner 
"  fitted  or  not,   with  all   the  improvements,  additions,  etc.,  made 
"  by  them  during  the   interval,  would  be  sold  along  with   the 
"  piefcent  cffects^of.tho  Company,  and  the  whole  proceeds  up  to 
"  Hb.  22  000  '(  (2,l0,00U)  would  go  to  pay  the  shareholders  and 
"  unsecured   citdituis,  or  any  of   them,  as   the  case  may  be, 
"  accoiding   to   the  law,  after  deducting   the  amount  of    the 
"   lien  allowed  m  part  if  any,  and  the  balance  if  any,  going  to 
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"  This  order  would  be  carried  out  oq  the  31st  of  Angast 
"  if  the  purchasers  would  briog  the  purchHsers  of  the  machinery 
*'  other  than  themselves  to  agree  to  these  arrangements  as 
"  gaarantees  and  have  the  machinery  freed  from  any  lien  or 
"  claim  of  the  Bank,  otherwise  the  order  giving  extension  to 
'*  deposit  the  purchase-money  will  stand  as  nil,  and  the  earnest- 
"  money  being  forfeited,  steps  would  be  taken  to  resell  the 
"  property. 

"  Further,  in  the  caae  of  the  purchasers  agreeing  to  these 
"  arrangements  they  would  pay  to  the  Liquidator  the  money, 
"  Rs.  2,000  odd  paid,  spent  in  erecting  temporary  shade  on  the 
"  roof,  etc." 

Counsel  for  the  appellants  contended  that  under  Section 
647  of  the  Code  an  order  of  liquidation  is  a  decree  and  cited^ 
In  the  matter  of  the  Weit  Bopetown  Tea  Company ^  Limited,  (*) 
in  which  it  was  held  that  Section  25  read  with  Section  647  of 
the  Code  of  Civil  Procedure,  empowered  the  High  Court  to 
transfer  to  itself  proceedings  in  the  winding  np  of  a  Company 
under  the  Companies  Act.  Than  Singh  v.  Kazim  Ali  (*),  in  which 
it  was  held  that  the  auction  purchaser's  title  vested  in  him  on 
the  date  of  confirmation  of  sale,  and  that  delay  in  obtaining  ft 
certificate  of  sale  did   not  affect  the  vesting  of  title. 

Bura  v.  Mailia  Shah  (*),  in  which  it  was  held  that  interest 
should  not  be  awarded  as  damages  in  a  suit  for  the  amonnt  due 
on  a  balance  struck  where  no  express  or  implied  agreement  to 
pay  interest  and  no  usage  of  such  payment  had  been  established 
and  no  written  notice  that  interest  would  be  claimed  had  been 
served  on  the  debtor.  Situl  Pershad  v.  Monohur  Das  (*),  in 
which  it  was  held  that  an  agent  retaining  his  principal's  money, 
which  he  had  not  been  required  to  pay,  should  not  ordinarily  be 
required  to  pay  interest,  but  that,  if  his  conduct  had  been 
fraudulent,  he  should  be  charged  with  interest.  Kisara  Ban 
V.  Gripati  Dikshatulu  ("),  in  which  it  was  held  that,  in  the 
absence  of  a  demand  in  writing  interest  up  to  date  of  suit 
cannot  be  awarded  upon  success,  not  payable  under  a  written 
instrument  of  which  payment  has  been  illegally  delayed . 

Counsel  for  the  respondents  ci*-ed  pages  2,  3,  4, 10  and  11 
of  the  papf^r  book  in  F.  A.  4'?3  of  1902  ;  the  nrooeedmea 
of  an  extraordinary  general  meetine  of  the  app'>llant  Companv'n 
sharehold' rs   of   the  27th  April  1902  ;  a  notice,  dated  Jnne  16th, 
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1907,  from  counsel  for  Dial  and  Company  to  the  Liquidator. 
Section  55  (4)  (h)  and  Section  57  (a)  of  the  Transfer  of 
Property  Act,  and  Kanye  Lall  Das  v.  Shama  0.  Dawn  {^), 
in  wliicli  it  was  held  that  the  practice  on  the  original 
side  of  the  Court  wafl  that  a  purchaser  of  property  at  a 
Registrar's  sale  should  pay  interest  as  a  matter  of  course, 
if  out  of  time  in  paying  into  Court  the  balance  of  the 
purchase-money. 

The  conditions  of  sale  (page  2  of  the  paper  book  in 
F.  A.  45^9  of  1902)  provide  that  Rs.  10,000  will  be  paid  to 
the  Liquidator,  as  earnest-money,  at  the  fall  of  the  hammer  ; 
that  the  balance  will  be  paid  to  the  Liquidator  within  one 
month  of  sanction  of  sale  by  the  District  Judge  ;  and  that, 
on  failure  so  to  pay  the  balance,  the  earnest-money  will 
be  forfeited. 

On  the  28th  March  1901  (page  3  of  the  paper  book)  the 
Directors  of  Saran  and  CompHny  wrote  to  the  Liquidator 
asking  him  to  sanction  an  arrangement  entered  into  between 
the  purchasers  and  the  lien-holders,  allowing  the  purchasers 
to  pay  by  receipts  from  the  lien-holders,  the  purchase- 
money  being  likely  to  come  to  a  large  amount  and  the 
purchasers   not  possessing  the  amount   in   ready  cash. 

On  the  1st  April  1901  (page  4  of  the  paper  hook)  the 
Directors  asked  the  Liquidator  to  extend  the  time  for  payment 
for  filing  the  receipts  by  two  months,  {.  e.,  until  the 
18th  June  1901,  the  matter  having  to  be  referred  to  the  Court, 
which  might  possibly  not  decide  it  till  the  18th  April,  and  the 
amount  beinsr  large  and  not  easy  to  arrange  for. 

On  the  11th  April  1901  (page  10  of  paper  book)  the  District 
Judge  passed  an  order  stating  that  the  purchase -money  was  due 
on  the  19fch  April,  tho  sale  having  been  sanctioaed  on  the 
19th  March,  declining  to  accept  receipts  of  mortgagees  as 
pavmput  and  to  def<^r  pavment  until  the  dpoision  of  this  Court 
on  the  qufi'^fion  of  the  sale,  ordering  depo'^it  of  the  purchase- 
money  in  a  Bank  by  the  19th  April,  aiy  interest  to  be  credited 
to  the  purchasers,  and  ordering  that  the  earneat-monef  be  kept' 
intact  until  delivery  of  judgment  by  this  Court. 

On  the  I2th  April  (page  11  of  the  paper  book)  the  Court 
modified  its  order  of  the  lUh  by  oxteading  the  period  for 
payment  to  fifteen  days  after  the  decision  of  this  Court.  At  the 
extraordinary  sreneral  meeting  of  Saran  and  Company  of  the 
27th   April  1902,   it  was  resolved   that   Rs.   7|  per  cent,  per 
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fannnm   be   paid   to   the  lien-holders  on    the  unpaid   purchase- 
money. 

The  notice  of  the  16th  June  1907  is  from  the  legal  adviser 
*of  some  of  the  Hen-holders,  Dial  and  Company,  to  the  Liquidator, 
intimating  that  his  clients  had  given  Saran  and  Company  notice 
of  suit  for  recovery  of  interest,  relying,  among  other  matters, 
on  the  resolution  of  the  meeting  of  Saran  and  Company  above 
cited. 

Section  56  (4)  (5)  of  the,'  Transfer  of  Property  Act  provides 
that  where  the  ownership  of  the  property  has  passed  to  the 
buyer  before  payment  of  the  whole  of  the  purchase-money, 
the  seller  is  entitled  to  a  charge  upon  the  property  in  the  hands 
of  the  buyer  for  the  amount  of  the  purchase-money,  or  any 
part  thereof,  remainiii?  unpaid  and  for  interest  thereon. 

Section  57  (a)  of  the  Act  was  cited  as  indicating  that,  in 
all  cases  of  sale  of  encumbered  immovable  property  by  a  Court 
interest  may  be  awarded  on  purchase-money  remaining  unpaid 
after  the    date  fixed  for   payment. 

The  authorities  c'ted  for  the  appellants  on  the  question  of 
payment  of  interest  do  not  help  them,  inasmuch  as  they  do  not 
deal  with  sales  of  immovable  property.  The  evidence  on  the 
record  indicates  that  the  delay  in  payment  of  the  purchase 
money  was  caused  in  the  first  instance  by  the  appellants' 
applications  for  poi'tponeinent  and  by  indulgence  granted 
to  them  in  consequence  of  the  possibility  that  the  sale 
to  them  would  be  cancelled.  Although  the  Transfer  of  Property 
Act  does  not  apply  to  this  Province  the  rules  cited  from  it 
are  equitable.  The  fact  that  a  purchaser's  title  has  vested 
is  no  excuse  for  delay  in  payment  of  purchase-money,  and 
in  Than  Singh's  case  (')  the  purchase-money  appears  to  have 
been  paid. 

As  remarked  by  the  Court  below  the  appellants  have 
had  the  use  of  money  due  to  others  for  more  than  five 
years  and  some,  at  any  rate,  of  those  entitled  to  the  money 
hate  raised  money,  for  which  they  have  to  pay  interest, 
on  their  liens.  The  Interest  Act  does  not  affect  the  point 
under  consideration  and  was  not  cited  for  the  respondent, 
but  under  the  order  of  the  12th  April  1901,  which  has 
not  been  shown  to  have  been  set  aside,  speedy  payment 
was  contemplated  and  it  cannot  be  contended  that  the  mere 
failure     to    enforce      payment     cancels     the     liability     to    pay 

(»■)  92  P.  «..  1893. 
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interest,  and,  as  already  stated,  the  failnre  to  enforce  payment 
•was  the  result  of  indulgence  shewn  to  the  appellants  to 
aroid  hardships  in  the  event  of  the  sale  to  them  being  set 
aside.  No  equitable  ground  for  allowing  them  the  use  of  the 
property  -without  payment  of  interest  for  the  period  during 
which   the    purchase-money   was  unpaid  has  been  established. 

The  appeal   fails  and  is  dismissed   with  costs. 

Appeal  dismissed. 

No.  149. 

Before    Mr.    Justice  Bohertson  and  Mr.  Justice  Lai  Chand. 
BEHARI  LAL  AND  OTHERS,— (Plaintiffs),— APPELLANTS, 

Versus 

RAM   CHAND   AND  OTHERS,— (Defendants),— 

RESPONDENTS. 

Civil  Appeal  No.  825  of  1902. 

Parties — Joint  Hindu  family — Suit  by  the  managing  member  for  debt 
due  to  the  family — Objection  as  to  non-joinder— J oinder  of  other  members 
after  period  of   limitation — Civil  Procedure  Code,  1882,  Section  27. 

A  suit  was  brought  by  the  managing  members  of  a  joint  Hindu 
family  in  the  name  of  their  firm  for  a  debt  due  to  the  ancestral  business. 
Objection  being  taken  on  the  ground  of  non-joinder  of  other  members  of  the 
family,  several  of  whom  were  mmors,  the  plaintiffs  at  once  admitted  their 
mistake  and  the  members  so  omitted  applied  at  once  to  be  joined  as  plaintiffs. 
Held,  that  all  the  members  being  comprised  in  the  designation  of  the 
firm,  the  omission  should  have  been  regarded  as  due  to  a  6ona^de  mistake 
and  that  under  such  circumstances  the  Court  was  bound  to  add,  under 
Section  27  of  the  Civil  Procedure  Code,  the  other  members  of  the  family 
as  plaintif  s. 

In  cases  where  action  is  taken  under   Section  27  the  period  of  limitation 
counts  from  the  date  when  the  plaint  is  first;  presented  to  the  Court. 

Kastur  Chand  Bhiravd as  v.  Sagatmal    Shriram   (^)    SJid  Subodini  Debi 
V.  Cumar  Ganoda  Eant  Roy  (*)  cited. 

First  appeal  from  the  decree  of  T.  P.  Ellis,  Esquire,  District  Judge, 
Lelhi,  dated  1 5th  July  1902. 
Muhammad  Shafi,  Shadi  Lai,  and  Lajpat  Rai,  for  appellants. 
Gurcharan  Singh,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 

26th  October  1906.  Robertson,  J.— The  facts   are  fully  given   in  the  judgment 

of  the  first  Court. 

The  case  was   instituted  on   19th  October  by  Behari  Lai  and 
Sheodit   Ram,    sons   of   Pali   Ram,    and  Kadar  Bakhsh,   son  of 
{')I.L.  B.,  XVJI  Bom.,  413.  («)  I.  L.  B..  XIV  Calc.  400. 
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Ghansbam  Das,  jirojiicfois  of  the  firm  of  Pali  Bam  aid  Behaii 
Lai,  against  R«m  Cband,  Gopal  Sahai.  son  of  Bam  Cband, 
Mnnsbi  Lai,  minor,  son  of  Bam  Cband,  Narain  Dap,  Narsingh 
Das  and  Badbe  Wobtin.  Karain  Das  and  his  2  sonfs,  defendants 
5  and  6,  appeared  at  a  hearing  on  15th  November  1899,  but  Ham 
Cband  and  Gopal  Sahai  did  not  appear  and  ex-jparte  proceedings 
were  taken  against  them  and  Bam  Chand's  minor  son. 
Narain  Das  put  in  certain  pleas  but  took  no  objection  on  the 
ground  of  non-joinder. 

Varions  issues  were  framed,  and  there  were  many  liearings. 
Bam  Cband  was  summoned  as  a  witness  and  was  so  examined 
on  23rd  November  19C0,  and  he  then  ajplitd  to  1  ave  ihe  ex'parte 
proceedings  against  him  set  sside  ;  counsel  for  plaintiffs  agreed 
to  this  on  payment  of  costs.  Bam  Cband  then  put  in  a  plea 
that  the  plaintiffs  were  Only  some  members  of  a  joint  Hindu 
family  and  could  not  sue  without  joining  the  ether  members 
of  the  family.  The  plaintiffs  at  once  admitted  this  fact  and 
the  other  n  enibeis  of  the  family  applied  on  6th  April  19Clto 
be  joined  bs  plaintiffs.  This  was  an  application  which  should 
obviously  have  been  granted  at  once  leaving  the  effect  of  such 
addition  to  be  decided  iberealter.  But  the  Lower  Court,  for 
reasons  which  we  coLfefcs  ourselves  quite  onable  to  even  under- 
stand, refused  this  petition  and  dismissed  the  suit  remarking 
in  his  judgment — 

"  I  am  asked  to  proceed  under  Section  32,  but  it  appears 
"  tome  that  the  meaning  of  that  section  is  to  allow  the  Court 
"  to  implead  fresh  plaintiffs  only  when  it  is  necessary  to  enable 
"  the  Court  to  decide  necessaiy  questions  common  to  the  parties 
"  and  to  third  parties,  and  not  merely  questions  between  the 
"  parties  to  the  suit.  It  is  not  intended  to  cover  a  case  where 
"  the  plaintiils  knowing  that  they  were  the  only  co -promiseorg 
"  have  failed  to  add  other  promissors." 

No  authority  is  quoted  for  the  proposition  and  the  words 
of  Section  32  are  "  to  enable  the  Court  effectually  to  adjudicate 
*'  and  settle  all  the  questions  involved  in  the  suit  " 

But  we  do  not  propose  to  discuss  this  question  or  the  other 
questions  raised  or  discussed  any  farther  as  we  consider  that 
the  case  comes  within  the  purview  of  Section  27,  Civil  Procedure 
Code. 

The  suit  in  this  case  was  clearly  a  suit  by  the  firm  of 
Pali  Ram  and  Behari  La),  and  it  is  not  seriously  contended 
that  any  other  member  of  the  family  except  those  named 
in   the  plaint    have  any   share  in   its   management.     The  suit 
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had   to  meet,   and  all    that  can   bo  said  is  that  the  description 
of     the    members    of  the  6rm   given    in   the  plaint  was    in- 
compleie.     There   is   no  doubt  that  the  omission  of  the  names 
of  the   other   members   of   the   family,    several  of  them  minors, 
was     due     to   a    bond  fide     mistake    in      the   belief  that  such 
addition    was    not    necessary.     Of    the  various   rulings  quoted 
to  US,  viz.,    Quruvayya   v.    Dattatraya     (*),   Shirekuli    Timapa 
Hegade  v.  Ajjibal  Narashtno  Eegade  ( *),  Tragi  Lai  v.  Maxwell  (*), 
Kastur    Ohand  Bhiravdas  v.  Sagarmal  Shriram  (*),  Labhu  Bam 
v.    Kanshi  Ram   (*),    Moti   v.    Sayad  Ahmad   S ha fi  (°),  Rattan  ^ 
Chand  v.   Bam   Par  shad  C),  Motan  Mai  v.  Kir  pa  Mai  («),  Badri  , 
Das     V.    Jawala     Pershad     (^),   Dwarka  Nath   Mitter  v.    Tara 
Prosunna   Boy   (^°),   Ramsebuk  v.  Bam   Lai  Koondoo  (^^)   and 
Gopal   Lass   Agrawallah  v.   Budree  Lass  Sureka  (^*), -which,   we 
have   coQSulted,   that   in   Kastur  Chand   Bhiravdas  v.    Sagarmal 
Shriram  (*)  is  most  in  point  and   supports  the  view  taken  above. 
No   question   of   limitation   arises   in    regard   to   names    added 
under  Section  27,  Civil  Procedare   Code  ;  the  period  of  limitation 
counts  from  the  date  when  the  suit  was  originally  instituted — 
Subodini    Debi  Y.    Gumar    Oanoda   Kant   Boy  {^^),   and   Kasiur 
Chand  Bhiravdas  v.    Sagarmal    Shriram   ("*).     There  are  other 
points  upon    which   much   might  be  said  for  the  appellants'  con-3 
tentions,  but   as  we  are  clear  that  Section  27  covers  the   case  wej 
accept  the  appeal  and   remand  the  case  under  Section  562,  Civil 
Procedure  Code,  with   the  direction  that  the  remaining  members 
of  the  plaintiffs'  joint  family  be  added  as  plaintiffs  under  Section 
27,  Civil  Procedure  Cede,  and  that  the  case   be  now  heard  on  its 
merits.     Stamp  on  appeal   will  be  refunded.     Costs  to  be  costs 
in  the  cause.  Appeal  allowed. 

No.  150. 

Before   Mr,  Justice  Rattigan  and  Mr.  Justice  Shah  Din. 
SOHAN  LAL  AND  OTHERS,-~(Defendants),— APPELLANTS, 

Appellate  Sidb     ■<  versus 

\  LABHU  RAM,— (Plaintiff),— RESPONDENT. 

Civil  Appeal  No.  640  of  1907. 
Hindu  Law — Alienation — Competency  of  father   over  self-acquisition—' 
Joint   property — Validity  of   a  testamentary  disposition  of  his  share  by   a 
member  of  joint   Hindu  family — E^ect  of  partition  by  testator  lefore  death. 

Held,  that  a  Hindu  father  is  competent  to  dispose  of  all  his  self-acquired 
property  at  pleasure  and  his  sons  cannot  dispute  the  disposition  even 
though  it  be  in  favour  of  a  stranger. 

(t)  1.  L.B.,  XXVIII  Bom.,  11.  (' )  69  P.  B.,  1906. 

(»)  I.L.  B.,  XV Bom.,  297.  (»)  79  P.  B  ,  1906. 

(»)  I.  L.  R.,  Vn  All.,  284.  (»)  86  P.  B.,  1891. 


(*)  I.  L.  B„  XVII  Bom.,  413.  (»«)  I.  L.  B.,  XVII  Gale,  160. 

(•)  57  P.  B.,  1905,  {'^)  I.L.  B.,  VI  Calc,  815. 

( •)  29  P.  R.,  1896.  C »)  I.  L.  B.,  XXXIII  Oalc.,  667. 
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Eeld,  also,  that  a  testamentary  disposition  of  his  share  of   the  Joint '' 
property  by  a  member  of  an  undivided  family  would  not  be  invalid  if  the 
interest  of   the  testator  had   been  separated  off  by  means  of  a  partition 
before  his  death. 

Balwant  Singh  v.  Rani  Kiahori  ( ')  and  BanTce  Rai  v.  Madhh  Ram  (*)  cited. 
Nanak  Chand  v.  Muasammat  Dayan  (»)  and    iJadho   Parshad  V.  Mehrhan 
Singh  (*)  distinguished. 
Further   appeal  from   the     decree   of  Captain   A.  A.     Irvinct 
Div'.sional  Judge,  Amritsar  Division,  dated  \Mh  February  1907. 
Shelverton,  for  appellants. 
The  judgment  of  the  Court  was  delivered  by 

Shah  Din,  J. — Labhu  Ram,  respondent,  is  absent  bnt  lie  has  Wth  July  1907. 
been  served,  and  the  case  can  therefore  proceed. 

The  facts  are  stated  in  sufficient  detail  in  the  jud^finenta 
of  the  Lower  Courts  and  need  not  be  recapitulated.  The  first 
point  raised  by  Mr.  Shelverton  in  support  of  his  appeal  was 
that,  as  the  jurisdictional  value  of  the  suit  was  over  Rs.  5,000, 
the  Lower  Appellate  Court  had  no  jurisdiction  to  hear  the  appeal. 
In  the  Lower  Appellate  Court,  however,  the  present  appellants 
themselves  stated  the  value  of  the  suit  to  be  Rs.  b,^(jO,  and 
it  was  the  plaintiff-respondent  who,  it  seems,  raised  the  objection 
that  that  value  was  incorrect,  and  that  the  Lower  Appellate 
Court  had  no  jurisdiction  to  he^r  the  appeal.  The  Divisional 
Judge  found  that  in  the  plaint  the  value  of  the  suit  had  originally 
been  entered  as  Rs.  5,000,  and  th  t  that  figure  had  subsequently 
been  tampered  with,  so  as  to  alter  the  value  to  Rs.  5,100.  Be 
that  however,  as  it  may,  Mr.  Shelverton's  clients  themselves 
appealed  to  the  Divisional  Court,  and  as  the  under-valuation 
of  the  appeal  has  not  prejudicially  affected  the  decision  of  the 
case  on  the  merits,  Section  11  of  the  Suits  Valuation  Act 
would  seem  to  apply  to  the  objection  raised  before  us,  and 
we,  therefore,  overrule  it. 

The  second  point  pressed  upon  n^  by  the  appellants'  counsel, 
and  really  the  most  material  point  which  arises  in  the  case, 
was  that  tho  will  in  dispute  which  was  executed  by  the  plaintiff's 
father  on  3Ut  Mav  19^1,  and  which  the  plaintiff  seeks  to  have 
declared  invalid  and  ineffectual,  so  far  as  his  rights  in  his 
father's  propertv  are  concerned,  was  not  invalid  under  Hindu 
Law,  and  that  the  plaintiff's  suit  has  been  decreed  on  erroneous 
grounds.  After  hearingr  Mr.  Shelverton  in  support  of  his 
contention  and  consulting:  the  authorities  on  which  the  con- 
current decision  of  the  Courts  below  on  Hiis  point  is  based  we 
think  that  this  appeal  must    succeed. 
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The  first  question  which  reqnires  determination  and  which 
has  a  very  material  bearing  npon  the  question  of  the  validity 
or  invalidity  of  the  will  in  dispate  is,  whether  the  property 
covered  by  the  will  was  or  was  not  the  ancestral  property 
of  plaintiff's  father,  Rara.  On  this  part  of  the  case  the  District 
Judge  has  found  against  the  plaintiff,  and  all  that  the  Lower 
Appellate  Court  says  in  this  connection  is  that,  "  it  is  very 
"  doubtful  whether  the  propprty  did  not  accrue  out  of  a 
"  nuclens  of  ancestral  funds"  — a  finding  very  far  from  being 
definitely  and  explicitly  in  plaintiff's  favour  on  the  first  issue 
as  framed  by  the  District  Jndge  on  the  pleadings  of  the  parties. 
We  have  looked  into  the  evidence  on  this  point,  and  we  think 
that  upon  the  materials  before  us,  we  have  no  option  but  to 
concur  with  the  District  Judge  in  holding  that  the  property 
dealt  with  by  the  will  is  not  proved  to  be  Bura's  ancestral 
property.  The  plaintifF's  cousin  Ganesh  Das  himself  has  been 
examined  as  a  witness,  and  even  he  is  unable  to  state  with 
reasonable  certainty  whether  any,  and  if  so  what,  property 
was  left  by  Radha  Kishen.  We  are  constrained,  therefore,  to 
find  against   the  plaintiff  on  this   point. 

If  then  the  property  in  question  was  not  the  ancestral 
property  of  Bura,  the  latter  was  prima  facie  perfectly  com- 
petent to  alienate  it  in  any  way  he  chose  to  the  prejudice  of 
the  plaintiff's  right  of  suocession,  and  the  plaintiff  is  not  entitled 
under  Hindu*  Law  to  control  his  father's  power  of  disposition. 
(See  the  decision  of  their  Lordships  of  the  Privy  Council  in 
Bahoant  Singh  v.  Enni  Koshori  (0).  Th  it  being  so,  the  plaintiff 
cannot  impugn  the  will  in  question  unless  he  can  show  that  he  has 
acquired  the  right  to  do  so  by  reason  of  some  special  ciroum- 
stances  disclosed  in  this  case.  The  Courts  below  think  that  he 
has,  because  at  the  time  when  Bura  made  the  will  complained 
of,  he  (the  testator)  was  a  co-parcener  with  his  nephew  Ganesh 
Das  as  a  member  of  a  joint  Hindu  family,  and  was,  therefore, 
(it  is  said)  incompetent  to  bequeath  his  own  share  of  the  joint 
property.  In  support  of  this  view  reliance  has  been  placed 
npon  the  following  passage  in  Mayne's  Hindu  Law  and  Usage 
(6th  edition),  Section  417  (page  537)  :— "  A  member  of  an 
"  undivided  family  cannot  bequeath  even  his  own  share  of  the 
«' joint  property,  because  at  the  moment  of  death  the  right  of 
"  survivorship  is  at  conflict  with  the  right  by  devise.  Then 
"  the  t'tle  by  survivorship,  being  the  prior  title,  takes  pre- 
«'  cedence  to  the  exclusion  of  that  by  devise."  In  applying 
the  principle  embodied  in  the  above   passage  to  the  present  case, 
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however,  the  Courts  below    have   overlooked   the   fact,  which  is 

mentioned  in  both  the   judgments,  that  in  March  1902  before  the 

death  of   Bura     a   partition   of     the  joint   property   had    been 

effected  between  him    and  Ganesh    Das,  from    which    it   follows 

that  at  the  time  of  his   ciea^A  the  property  willed  away   by  Bura 

(tbough   at  the  time   of  tlie   execution   of  the    will  it   had  been 

held  by   him  jointly   with  his  nephew)  was  his  $tparai9  propariy, 

and  could   not,   and    did   not,     vest   in     Ganesha    by     right  of 

survivorship,   which   right   comes  into  operation   only    at  the 

moment  o   a  co-parcener's  demise  and  not  before.   As  soon  as  the 

decision  of  the  joint   property   was   made    in  March  1902,  the 

co-parcenery  as  regards  the  family  property  ceased  to  exist,   and 

thereafter  each  of  the  co-parceners  became  owner  of  his  share   as 

separate  property,    capable  of  dealing  with  it  as  such  unfettered 

by  the   prospective  operation  [oi  the  principle  of  survivorship. 

"When,  therefore,  Bura  died  (in   October  1902)   Ganesha  had  as 

regards  the    deceased's   pioperty   "  no  title    by  survivorship  " 

which  could  "  take  precedence  to  the  exclusion  of  that  by  devise," 

and  the  devise,   therefore,  took  effect,  not  being  defeasible  by  any 

title  which   the  plaintiff  as  Bnra's  son  could   set  up  in   his  own 

right.     It  must   also  be   borne  in  mind  that  the  will  in  question 

was  not  an  alienation   inter  vivos,  such  as  a  sale  or  gift,   which 

is  intended  to  operate  from  the   moment  it  is  made,   but   that 

it   was  a  testamentary  disposition   which  takes  effect  from  the 

date  of  the   testator's  death  ;   and  therefore  though  at  the  time 

of  the  execution  of  the  will,   Bura  was  incompetent  to  dispose 

of  his  own   share  of  the  joint  family  property,  *he  bequest  would 

not  be  invalid  if  at  the  time  of   the   testator's  death,   when   it 

came  into   operation,  the  property  dealt  with  was  his  separate 

property  and  as  such  completely  under  his  control. 

The  Courts  below  have  also  relied  upon  Nanak  Ghand  v. 
Mussammat  Dayan  (*)  (page  386)  in  support  of  their  conclusion, 
but.  that  decision,  following  the  ruling  tf  the  Judicial  Committee 
in  i)aoho  Farshad  v.  Mehtban  Singh  ("),  lays  down  the  general 
principle   that  so    long  ae  joii-t   family    property   has  not  been 

partitioned,  "  a  member  of  the  joint  family  cannot  dispose 
"  of  his  own  interest  at  his  own  Land  and  for  his  own  purposes." 
This  principle  is  in  no  way  contravened  in  a  case  where  the 
disposition  takes  effect  after  the  interest  of  tho  alienor  is  defined 
and  is  separated  off  by  means  of  a  partition,  which  interest 
he  can     dispose  of    "  as  if  it  had  been   his   acquired   proper  y" 

(see  page  387). 

(1)  103  P.  R.  1894.  (• )  I.  L.  R^  KVIIl  Calc.,  lb?,  F.C,  . 
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The  ruling  of  this  Court  in  Banke  Rai  y.  Madho  Bam(^) 
which  is  relied  on  by  the  defendBnts  is,  in  our  opinion,  in 
point  as  showing  that  the  will  in  dispute  was  not  in  any  case 
void,  but  was  simply  voidable  at  the  option  of  Gaaesh  Das, 
and  as  the  latter  did  not  exercise  that  option  at  the  time  the 
will  was  made,'  and  could  not  exercise  it  at  the  time  when 
the  iwill  came  into  operation  (having  separated  off  from  Bura 
b«foro  his  death),  the  beqneet  was  perfectly  valid  and  effectual 
80  far  as  the  plaintiff's  rights  of  succession  in  his  father's 
property  were  concerned. 

For  the  above  reasons,  we  accept  the  appeal  and  dismiss 
the  plaintiff's  suit  with  costs.  The  decree  against  the  respon- 
dent is  eX'parte. 


Appeal  dismissed. 


CM  153  P.  R.,  1888. 
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(Kljrd    €atttt    af  tljt  fm\ah. 

CKIMINAL    JUDGMENTS 

No.  1. 

Before  Mr.  Justice   Reid,  Chief  Judge,   and  Mr.  Justice 
Robertson. 

KING-EMPEROR,— APPELLANT, 
Versus 
FAZAL  DIN,— RESPONDENT.  \ 

Criminal  Appeal  No.  95  of  1905. 

Indian  Penal  Code,  Sections  415,  463 — Attempt  to    cheat   and  forgery — 
False  representation  in  application  for  employment. 

The  prisoner,  a  fireman,  applied  for  employment  to  the  Locomotive 
and  Carriage  Saptriotendent  of  Barma  Railways.  He  forwarded  with  his 
application  a  copy  of  a  certificate  purporting  to  have  been  granted  to 
him  by  the  North- Western  Railway  authorities  to  the  effect  that  the 
acoaaed  had  been  employed  as  an  engine-driver  on  that  Eailway  for  a 
considerable  pariod  aid  was  of  good  conduct,  when  in  fact  no  such 
certificate  had  ever  issued  to  kim,  nor  had  he  ever  worked  aa  an  engine- 
driver  on  that  Eailway. 

Held,  that  he  was    guilty    of    an    attempt    to    cheat    and    not    of 
forgery. 

Appeal  from  the  order  of  A.  E.  Xfirtineau,  Esquire,  Sessions  Judge, 
Lahore  Division,  dated  19th  November  1904. 

Government  Advocate,  for  appellant. 
Moti  Lai,  for  respondent. 

The  judgment  of  the  Oourt  was  delivered  by 

Reid,  C.  J.— This  is  an  appeal  under  Section  417  of  the  26th  June  1906 
Code  of  Criminal  Procedure  from  an  acquittal  by  the  Sessions 
Judge,  Lahore,  on  appeal.  The  respondent  was  convicted 
by  a  Magistrate  under  Sections  468-109  or  Sections  417-511 
and  sentenced  to  rigorous  imprisonment  for  six  months,  on 
the  finding  that  he  sent  an  application  for  employment  on 
the    Burma     Railways    to     the     Locomotive     and    Carriage 
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Superintendent  of  those  Railways,  and  that  on  the  paper 
on  which  the  application  was  written  appeared  the  following 
words   :— 

"  Copies  of  certificates. 

"  North-Western  Railway. 

"  Oerti6cate  of  character  (Form  A). 

No.  21.  20fch  April  1903. 

"  Certified  that   Fazal    Din    was  employed  as   driver   from 
"  the    1st    July     1900    to    the     15th     April   1903    when    he 
'  resigned. 

"  Character  good. 

(Sd.)  F.  T.  Millard, 

"  District  Loco.  Supenntenrlent,  MnUan"    , 

The  whole  document  is  in  the  same  writinaf,  and  we  are  satisfied 
that  the  respondent  induced  some  one  to  write  the  document  and 
sent  it  to  the  Loco  Supariateudent,  Barma  Railways,  intending 
to  indao3  the  latter  to  employ  hi-n  a>  an  engine-driver,  and  that 
he  was  a  fire  man  not  a  certificated  or  passed  engine-drirer, 
although  he  may  frequently  have  driven  an  eng  ine. 

The  charge  of  abetment  of  forgery  can  be  disposed  of  very 
briefly  : — 

The  document  in  question  did  not  purport  to  have  been 
written  by  any  one  other  than  the  writer  of  the  application,  and 
the  respondent  did  not  make  "  a  false  document "  within 
the  terms  of  Section  464  of  the  Penal  Code,  or  abet  snch 
making. 

There  was  no  intention  of  causing  it  to  ba  believed  that  the 
document  made  by  the  respondent,  or  any  other  person  was 
made  or  signed  by  or  by  the  authority  of  a  person,  by  whom 
or  by  whose  authority  he  knew  that  it  was  not  made  or  signed, 
and  the  respondent  did  not  either  himself,  or  through  any  one 
else,  alter  a  document  after  it  had  been  made  or  executed  by 
himsalf  or  by  any  othar  person,  and  he  did  not  cause  any 
person  of  unsound  mind  or  in  a  state  of  intoxication  to  execute, 
sign,  seal  or  alter  a  document.  The  case  is  so  clear  that  it  is 
unnecessary  to  criticise  and  distinguish  at  any  length 
authorities  cited  by  counsel^for^the  Crown.  Authorities  relating 
to  forged. car tificates  are  not  in  point.    In  Eisan  Ohunder  Butt 
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V.  Babu  Prannath  Ohowdhry  ('),  the  forged  documents 
purported  to  be  true  copies  of  original  docnments  filed  with 
the  Kaii  of  Calcutta.  The  Full  Bench  said  :  "  We  regard  the 
'*  forgery  of  a  copy  clearly  to  come  within  the  purview  of  the 
*'  section  (Section  463).  Forgery  of  a  copy,  which  was  no 
"  true  copy,  would  be  the  offence  there  rendered  penal  and  the 
•'  criminal  intention  to  make  a  false  document  serve  the 
*'  purpose  of  a  true  one  would  be  clear  by  such  act  of  forgery." 
The  report  is  incomplete,  but  it  is  obvious  that  the  forged 
copy  mnst  have  purported  to  be  made  or  signed  by  some  one 
having  authority  to  make  or  sign  who  had  not  made  or  signed, 
or  must  have  been  altered. 

We  decline  to  interfere  with  the  acquittal  on  the  charge 
of  abetment  of  forgery.  The  charge  of  attempting  to  cheat 
presents  greater  diflBculties. 

In  Haycraft  v.  Creasy  (*),  reported  at  6  Revised  Reports, 
380,  the  Court  approved  the  rule  that  one  who  aflBrms  that  to 
be  true  within  his  own  knowledge  which  he  has  not  reasonable 
grounds  to  believe  to  be  true  is  liable  in  damages  for  fraud 
if  loss  accrnes  to  a  person  who  acted  on  his  affirmation,  and  it 
was  held  that  frand  meant  an  intention  to  deceive  whether 
from  expectation  of  advantage  to  the  party  himself  or  from 
ill-will  towards  the  other.  In  Kedar  Noth  Chatterji  v.  King- 
Emperor  (^),  it  was  held  that  the  production  by  a  party  of  a 
forged  document  in  a  suit,  with  intent  to  make  the  Court  believe 
that  he  wag  entitled  to  recover  money  upon  the  basis  of  a  particular 
document  produced,  may  be  fraudulent  within  the  meaning 
of  Section  471  of  the  Penal  Code,  though  possibly  not  dishonest 
within  the  meaning  of  Section  24,  the  intent  being  to  commit 
a  fraud  upon  the  Court  and  to  deceive  it  into  holding  what 
it  would  not  have  held  but  for  the  deception.  In  Emperor  v. 
Dhunum  Kasee  (*)  it  was  held  that  the  use  of  a  forged  document 
in  support  of  a  defendant's  title  to  the  property  in  suit 
was  fraudulent,  although  there  might  be  no  necessity  for  the 
Qse. 

In  Mqjey  v.  Queen-Empress  (^)  it  was  held  that  under 
Section  415  of  the  Penal  Code  the  damage  or  harm  caused  or 
likely  to  be  caused  to  the  person  deceived  in  mind,  body, 
reputation   or   property  must    be  the  necessary  consequence  of 


(»)  W.  B.,  F.  B.  fi.  71.  (»)  5  Calc,  W.  N.,  897, 

(*)  2  Eatt.,  92.  (♦)  I.  L.  B.,  IX  Oalc,  58. 

(»)  /.  L.  M.,  XFH  0*1:,  606. 
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the  act  done  by  reason  of  the  deceit  practised,  or  must  be 
necessarily  likely  to  follow  therefrom,  and  that  the  popsibility 
of  harm  being  caused  to  a  Registrar  in  mind  and  reputation 
by  registering  a  false  divorce,  and  of  the  loss  of  fees  in  future 
through  persons  being  less  likely  to  avail  themselves  of  his 
services,  was  too  remote  for  the  requirements  of  Section  419 
of  the  Penal  Code.  In  Empress  y.  Dwarka  Prasad  ('), 
it  was  held  that  a  candidate  for  fiiliftmert  in  the  police  who 
falsely  described  himself  to  the  enlisting  oflBcerhad  not  attempted 
to  cheat. 

In  Queen- Emprest  v.  Soshi  Bhushan  (*),  the  intention  of 
the  prisoner  was  to  cause  wix)ngful  loss  to  a  Professor  of  Law 
or  to  fone  College  authority,  aid  wrongful  gain  to  himself  by 
evading  payment  of  fees  foi  attending  law-lectures,  such  fees 
being  held  to  be  property  within  the  meaning  of  Section  2.3  of 
the  Penal  Code.  It  was  further  held  that  the  intention  of  the 
prisoner  was  to  support  a  claim  within  the  meaning  of  Section 
463  and  to  obtain  a  certificate,  which  was  held  to  be  property 
under  that  section   of  the  Penal  Code. 

In  Queen -Empress  v,  Apjasumi  ('),  it  was  held  that  a 
person  who,  by  falsely  pretending  to  be  one  D,  induced  an 
oflBcer  of  the  Madras  University  to  deliver  to  him  certain 
property,  i.  e.,  a  ticket  entitliig  him  to  enter  the  examination 
room  and  be  there  examined  for  matriculation,  which  ticket 
would  not  have  been  given  had  the  oflBcer  not  been  deceived, 
the  intention  being  to  make  it  appear  that  D  had  passed  the 
examination,  was  guilty  of  cheating  within  the  teims  of  Section 
415  of  tbe  Code.  In  this  ca««,  it  will  be  seen  the  Court  held 
that  there  was  a  delivery  of  property,  viz.,  a  ticket. 

In  Abdul  Eazah  v.  Queen-Empress  (*)  it  was  held  that 
the  making  of  a  false  certificate  with  intention  to  procure  on 
the  strength  thereof  employment  in  a  public  department  was 
fraudulent,  inasmuch  as  the  immediate  object  was  to  deceive 
a  public  officer  into  believing  that  the  person  holding  the 
certificate  possessed  a  guarantee  of  eflBciency  which  he  did  not 
really  possess  and  so  induce  bim  to  grant  employment 
which  he  might  otherwise  have  withheld,  and  that  the 
certific'vte  was  a  forged  document  intended  to  be  used 
fraudulently  within  the  meaning  of  Section  47  of  the 
Code.  One  distinction  between  the  definition  of  forgery 
in    Section   463    and     of   cheating     in  Section  415   is  that  in 


(>)  i.  L.  R.,  VI  All,    97.  «,»)  I.  L.  R.,  XII  Mad.,  151. 

(■»>  /   L.  R.,  XV  All,  210.         (♦)  2  P.  i?.,  1896,  Cr. 
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Seciion  463  the  intention  may  be  merely  to  support  a 
claim  or  title,  or  to  cause  any  person  to  enter  into  a 
contract,  or  to  commit  fraud,  or  that  fraud  may  be  com- 
mitted ;  while  in  Section  415  the  ofFender  must  fraudulently 
or  dishonestly  induce  the  person  deceived  to  dtliver  pro- 
perty, or  to  consent  to  thf  retention  of  property  or  must 
intentionally  induce  the  person  so  deceived  to  do,  or 
omit  to  do,  anything  which  he  would  not  do,  or  omit, 
if  he  were  not  so  deceived,  and  which  act  or  omission 
causes,  or  is  likely  to  cause  damage  or  harm  to  that  person  in  body, 
mind,  reputation  or  property. 

The  intention  of  the  respondent  was  doubtless  fraudulent. 
He  intended  to  deceive  the  Locomotive  Superintendent  and 
thereby  obtain  employment  in  a  capacity  in  which  he  would 
probably  not  have  been  employed,  but  for  the  deception.  Queen- 
Empress  v.  Muhammad  Saeed  Khan,  (i) 

Ctn  it  be  held  that  the  employment  of  the  respondent 
as  an  engine-driver  would,  under  the  circumstances, 
have  caused  or  been  likely  to  cause  damage,  or  harm  to  the 
Supeiintendent  or  to  the  Railway  authorities  in  body,  mird, 
leputation  or  piopeity  within  the  terms  of  Section  415  ? 

/w  KotaniraJH  Vinkatrayadu  v.  Empress  ("'')  the  prisoner  bad 
made  a  false  document,  and  the  question  for  consideration  was 
whether  the  act  was  forgery  within  the  terms  of  Section  463  of 
the  Cede.  For  the  purposes  of  this  case  the  report  is  useful  by 
reason  of  its  reference  to  English  cases. 

Referring  to  Eegina  v.  '!oshuck  (*)  Subhramania 
Ayyar,  J.,  who  held  that  the  prisoner's  act  was  not 
forgery,  said :  "  For  the  risk  of  injury  to  life  and  pro- 
"  perty  resalting  from  a  person  not  jiossessing  sufficient 
"  skill,  training,  etc.,  for  exercising  the  calling  of  a 
"  master-mariner,  or  of  an  engineer,  being  in  charge  of 
"  a  ship  or  dangerous  machinery,  is  so  manifest  and 
"  serious  that  no  leasonable  man  can  question  its  reality  or 
"  gravity." 

In  Toshack's  case  the  prisoner  was  convicted  of  the  forgery 
of  a  certificate  qualifying  him  to  go  up  for  an  examination  as  a 
master-mariner  and  th  e  ii  dictmeuts  alleged,  not  that  the  act 
was  done  with  intent  to  obtain  employment  as  a  master-mariner, 
but    that  it  was   done  with   intent  to   deceive,   injure,    prejudice 

(^n  7.  L.  R..  XII  All.,  lis.  («>  I.  L  R.  JJVTIT  Mn^    QD 
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and  defraud  the  corporation  of  Trinity  House,  the  examininpj 
body.  Alderson,  B.,  who  delivered  judgmeut  said;  "  It  is  a  very 
"  important  duty  which  the  Trinity  House  have  to  discharge, 
"  important  to  owners  nf  property  of  this  description  and  import- 
"  ant  to  the  circumstances  of  those  entrusted  to  their 
"  care,  and,  if  insufficient  seaman  or  persons  otherwise  than 
*'  of  good  character  and  conduct  are  appointed,  the  unfortunate 
"  subordinates  of  the  ship  are  often  subjected  to  harsh  and 
•'  improper  treatment."  It  was  held  that  the  indiBtBoents  were 
sufficient  to  found  a  judgment  upon,  and  it  was  held  that  forgery 
bad  been  committed.  Having  regard  to  the  taohnicality  of 
indictment  and  pleadings  in  1849,  when  this  judgment  was 
delivered,  must  be  held  that  the  Court  found  that  the  Trinity 
House  Corporation  were  injured  or  were  likely  to  be  injured  by 
the  false  representation  and  false  document.  Each  item  of  the 
indictment  had  to  be  established. 

As  remarked  by  Davies,  J.,  in  Kotamraju  Vntkottrayadu's 
case,  to  convict  a  person  of  a  crime  it  must  be  strictly  proved 
that  it  has  been  committed  in  law.  It  is  not  enough  to  show 
that  he  has  been  guilty  of  immoral  or  sinful  conduct,  and  in 
Jnnson  v.  Brief ontein  Consolidated  Mines,  Limited,  the  Earl  of 
Halsbury,  L.  C,  approved  the  rule  that  public  policy  is  not  a 
safe  or  trustworthy'ground  for  legal  decision. 

The  deception  which  the  respondent  attempted  might 
possibly  have  been  harmless  had  it  net  been  discovered  and 
had  he  been  appointed  engine-driver  in  consequence  of  the 
deception,  but  this  conbideration  does  not  justify  his  acquittal, 
and  the  decision  in  Toshack's  case  is  authority  for  holding 
that  the  deception  was  likely  to  cause  damage  or  harm  to  the 
person  on  whom  it  was  practised  or  to  the  Railway  authorities 
whose  agent  he  was  in  the  matter  of  appointments. 

The  "  injury"  specified  in  Section  415  of  the  Penal  Code 
is  as  comprehensive  as  words  can  make  it,  and  we  hold  that  the 
respondent  attempted  to  cheat. 

We  allow  the  appeal  to  the  extent  of  restoring  the  conviction 
under  Section  415  of  the  Penal  Code,  but  having  regard  to  the 
lapse  of  time  since  the  offence  was  committed  and  to  the 
difficulty  of  the  question  of  law  involved,  we  remit  the 
unexpired  portion  of  the  sentence  of  imprisonment. 

Appeal  alloued. 
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No.  2. 

Before  Mr.  Jttstice  Ghatterji,  G  LB. 
CHIRAGH-UD-DIN,— PETITION  ER,  -. 

Verttis  (ritision  Sidi. 

KING-EMPEROR,— RESPONDENT. 
Criminal  Revision  No.  728  of  1906. 
Sanction  for  prosecution — Complaint — Dismissal  of,    under    Section   203 
of  the  Code  of  Criminal  Procedure—  Competency  of  .Magistrate  to  gront  sanction 
for  prosecution    for  making',  false  charge — Criminal    Procedure   Code,    1898, 
Sections  195,  202,  203. 

Held,  that »  Magistrate  dismissing  a  complaint  under  Section  203  of  the 
Code  of  Criminal  Procednre  '.  after  examining  •  the  complainant  and 
considering  the  result  of  the  investigation  made  under  Section  202  on  the 
ground  that  the  allegations  contained  therein  were  false  is  competent  to 
grant  •anction  for  the  prosecution  of  the  complainant  for  making  a  false 
charge. 

Surya  Bariant  and  others  t.  Eing-Emperor  (*)  followed. 
Queen-Empregs  v.  Oanga  Ram  (•)  dissented  from. 

Fetitionfor  revision  of  the  order   of  W.   Ohevis,   Esquire,    Sessiont 
JudgeySialkot  I)imnon,  dated  I9th  April  1906 

RoBhan  Lai,  for  petitioner. 

The  iudgment  of  the  learned  Judge  was  as  follows  :— 

Chattirji,  J. — I  have  gone  through  the  record  and-find  that  21«i  July  1906. 
on  a  complaint  filed  on  23rd  February  1906  against  Zahur-ud-din, 
Sub-Inspector,  and  Khan  Dauran  Zaildar    charging    them  with 
adultery  with  MuBsammat  Bhagan,    the  complainant's    wife,  the 
District  Magistrate  f^ft©r   examining   the   complainant  sent  the 
c«ise  to  the  District   Superintendent  of   Police  for   inquiry   and 
1  eport  under  Section  202,  Criminal  Procedure  Code.     The  District 
Superintendent  of  Poliee  after  inquiry  reported  the   charge  to  be 
false   and  unfounded   and  suggested    the    prosecution     of     the      i  . 
complaiuant.    The  District  Magistrate  thereupon  after  dismissing     I  I 
the  complaint  sanctioned  the  prosecution  of  the  complainant  under    / 
Section  211  of  the  Indian  Penal  Code. 

It  is  argued  on  the  authority  of  Queen-Empress  v.  Oanga 
Bam  (*)  that  the  comp'ainant  not  having  had  an  opportunity 
to  substantiate  his  case,  sanction  shonld  uut  have  been  given. 
In  my  opinion  this  is  goijig  beyond  the   Code  for  Section.  203 
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allow*  a  cPiTiiail  otnplaiat  t)  b)  dl3p)3ai  of  afG-ir  exm'aiti  )a 
of  the  ooaapliiaiat  aal  an  'oqiiry  aider  3?3bi  )a  203,  anith^ 
proposition  laid  down  broadly  by  the  authority  cited  appears  to 
involve  the  consequence  that  in  no  case  disposed  of  under  Section 
203  can  sanction  be  given.  But  under  the  Code  a  proceeding 
under  that  section  is  a  suflScient  disposal  of  th«  case  and  I  cannot 
see  why,  when  a  complaint  disposed  of  under  that  section  is 
found  or  believed  to  be  false,  the  Magistrate  should,  as  a  matter 
of  law,  be  incompotent  to  grant  sanction  under  Section  195, 
Criminal  Proced are  Code.  I  am  supported  in  this  view  by  a  recent 
Calcutta  case  Surya  Hariani  and  other*  v.  King-Em/peror  (') 
Following, that  ruling  I  hold  that  there  was  no  legal  bar  to  the 
sanction. 

As  regards  the  propriety  of  the  sanction  I  think  after 
reading  the  proceedings  of  the  inquiry  made  by  the  District 
Superintendent  of  Police  that  there  are  some  prima  facie  grounds 
for  proceedings  against  the  complainant,  though  this  is  not  to 
be  treated  as  any  definite  opinion,  and  I  am  not  prepared  fo 
interfere  on  the  revision  side  with  the  discietion  of  the  two 
lower  Courts  by  revoking  the  sanction. 

I  reject  the  application. 

Application  dismissed. 


No.  3. 

Before  Mr.  Justice  Lai  Chand. 
GOPAL  SAHAI, -PETITIONER, 

RiTisiOM  SiDK,  I  Versus 

KINQ-BMPEROR  OF  INDIA,-RBSPONDBNT. 

Criminal  Revision  No.  779  of  1906. 

Cantonment  Codt,  1898,  Secfions  94,  104  291— 'ffotice  — Validity  of  notice 
under  Stetien  9ii$sutd  hy  a'<Cantonment  Magistrate  on  his  own  authority- 
Material  defect. 

Held,  that  a  notice  purported  to  be  under  Section  94  of  the  Cantonment 
Code,  1899,  and  issued  by  a  Cantonment  Magistrate  on  his  own  authority 
and  not  in  pursuance  of  any  order  or  resolution  of  the  Cnntonment 
Committee  beingr  altogether  illegal  a  person  cannot  be  convicted  under 
Section  104  for  non-compliance  therewith. 

The  authority  to  issue  notices  under   Section  94  being    vested   by  the 

Code  in  a  constituted  committee   or  sub-committee    the  defect   was  not 

merely  one  of  form  curable  by  Section  291  but  an  illegality. 

(»)  6  Oak.  W.  N.,  295. 
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Petition  for  revision  of  the  order  of  Captain  B.  0.  Hoe,  Sessions 
Judge,  Jullundur  Division,  dated  Wth  April  1906. 

Dwarka  Das,  for  petitioner. 

The  judgment  of  the  learned  Jadge  was  as  follows  :— 

Lal  Chand,  J. — This  is  an  application  for  revising  the  3ri  August  3906. 
order  of  the  Cantonment  Magistrate  cf  Jnllundur  who  has  " 
couvicted  the  petitioner  under  Rnle  104  of  the  Cantonment 
Code  for  his  failure  to  comply  with  a  notice  issned  under 
Rule  94  of  the  Code.  The  notice  issued  on  6th  July  1905 
required  the  petitioner,  among  other  matters,  to  build  quite 
new,  within  fificen  days,  eastern  wall  of  a  hut  in  bungalow 
No.  92  and  he  has  been  convicted  for  his  failure  to  comply 
with  this  order.  It  was  contended  before  the  Cantonment 
Magistrate  and  ihe  Fame  contenticn  repeated  in  revision  in 
this  Court  that  the  notice  purporting  to  be  issued  under 
Rule  94  of  the  Code  was  altogether  ultra  vires.  Rule  94 
prescribes  that  when  any  wall  in  the  opinion  of  the  Cantonment 
authority,  is  in  a  ruinous  state  or  in  any  way  dangerous,  the 
Cantonment  authority  may  by  notice  in  writing  require  the 
owner  thereof  forthwith  either  to  remove  the  same  or  to 
cause  such  repairs  to  be  made  as  it  may  think  necessary  for  the 
public  safety.  The  rnle  further  directs  that  if  there  is  in  the  opi- 
nion of  the  Cantonment  authority  imminent  danger  it  shall  forth- 
with take  such  steps  to  avert  the  danger  as  it  may  think  necessary. 
It  is  thus  clear  that  under  Rule  94  the  authority  to  issue  notice  or 
to  take  proper  steps  in  case  of  imminent  danger  is  vested  in 
the  Cantonment  authority  which  is  defined  by  the  Cantonment 
Act  to  mean  Cantonment  Committee.  The  constitution  of 
Cantonment  Committee  is  defined  by  Rule  3  of  the  Code,  and 
by  Rule  5  it  is  providtd  that  the  Cantonment  Committee  (if  any) 
shall  discharge  the  functions  of  the  Cantonment  authority 
under  the  Code. 

By  Rule  248  it  is  fni  ther  provided  that  the  Cantonment  Com- 
mittee may  by  order  in  writing  delegate  any  of  its  functions  tea 
Sub-Ccmmittee  consisting  cf  any  two  or  more  of  the  members  of 
the  Cantonment  Committee.  It  is  found  by  the  lower  Court  in  this 
case  that  by  resolution  No.  29,  dated  16th  December  1900,  the 
power  under  Rnle  94  were  delegated  to  a  Snb-Committ«e  consist- 
ing of  the  OflBcer  Commanding  the  Station  and  the  Cantonment 
Magistrate.  It  is  also  found  that  as  a  matter  of  fact  the  notice  in 
question  was  not  issued  with  the  authority  or  direction  of  the 
Sub-Committee  so  ccrsiituted  but  by  the  Canicmrent  Megislrate 
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on  hie  own  sirgle  authority  without  any  reference  to  or 
direction  or  considejalion  by  the  Sub-Committee.  The  notice 
on  the  face  of  it  is  therefore  ultra  vires  and  illegal  and  the 
petitioner  could  not  lawfully  be  convicted  and  punished  under 
Rule  104  for  not  complying  with  such  notice.  The  Cantonment 
Magistrate  has,  however,  held  that  the  error  in  issuing  the 
notice  is  merely  a  formal  defect  and  as  such  condoned  hy 
Eule  291  and  that  at  any  rate  he  regarded  the  matter  as 
urgent  and  therefoie  was  competent  to  issue  the  notice  on 
his  own  authoiity.  I  am  unable  to  accept  either  of  these 
views.  The  defect  in  authority  to  issue  the  notice  is  not 
a  defect  or  irregulaiity  not  affecting  the  merits  of  the  case 
as  prescribed  by  Rule  291.  It  is  a  matter  which  goes  to  the  very 
root  of  the  power  to  issue  notice  and  not  a  foimal  defector  irre- 
gularity. The  authority  to  issue  notice  under  Rule  94  is 
vested  by  the  Code  in  a  constituted  Committee  or  Sub-Committee. 
The  Cantonment  Magistrate,  who  did  not  and  could  not  form 
the  Committee  or  Sub-Committee  as  the  least  nomber  required 
is  of  two  members,  by  issuing  the  notice  in  qnestion  performed 
therefore  a  function  which  he  had  no  legal  authority  to  per- 
form. The  case  ia  thus  not  one  of  formal  defect  or  irregu- 
larity but  analogous  to  the  case  found  in  Svlrahmoni  Ayyar 
v.  King-Emperor  (i),  where  a  Court  not  empowered  by  the 
Criminal  Procedure  Code  to  join  certain  charges  misjoined 
them,  and  it  wa^  held  ^  Jat  its  action  would  be  not  merely 
irregular  but  altogether  illegal.  As  regards  emergency  there 
appears  to  be  the  same  confusion  of  cc^ception  underlying 
the  argument.  No  rule  is  quoted  which,  in  case  of  emer- 
gency, empowers  a  Cantonment  Magistrate  as  such  to  issue  the 
notice  prescribed  by  Rule  94. 

On  the  other  hand  the  latter  part  of  the  rule  which 
has  apparently  been  overlooked  distinctly  gives  the  power 
in  case  of  imminent  danger  to  the  Cantonment  authority  to 
take  such  steps  to  avert  the  danger  as  it  may  think  necessary. 
It  is  clear  from  a  plain  reading  of  the  rule  and  eminently 
stands  by  itself  to  reason  that  in  case  of  emergency  the  pro- 
cedure by  issuing  notice  would  defeat  the  very  object  aimed 
at,  and  therefore  in  such  cases  the  rule  empowers  the  Can- 
tonment authoiity  to  take  cece&taiy  steps  to  aveit  the  danger. 
The  notice  issued  in  this  case  allowed  fifteen  days  to  rebuild 
the   wall   which  in   itself   is  cogent   evidence  that  the   matter 
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coald    not  be  looked   upon  as  emergent  or  of  imminent  danger. 
The  Caatoament  Magistrate  iu  support  of  emergency  has  referred 
to    the  evidence  of  the  8ab-Uoadactor.     His    evidence  seems  to 
me   to    be   directly   contradicted  by  the  dep:>sition  of  Lieutenant 
Dyce,     who    occupied     the     bungalow,    and     of    Mr.     Bayley, 
Executive  Engineer,  Public  Works    Department.     But,  moreover, 
the   Sub-Conductor   in  his  statement   referred    to    the  result   of 
his  examination  on    11th    April    preceding   the    notice   and   on 
21st   July     a   fortnight   after    the    issue    of  the   notice.     There 
is     absolutely     no    evidence     to     indicate     the     condition      of 
the     wall     at     or      about     the     time     when     the     notice   was 
issued  on  6th  July.      It  is   true   that  according   to   the  rule    the 
question    whether  there  ia  imminent  danger   is  left  primarily    to 
the  opinion  of  the  Cantonment  authority,  but  I  cannot  agree  with 
the  view  expressed  by  the  Cantonment  Magistrate  that  in  using 
the  discretion   he  represented  a  part  of   the  Sub-Committee  and 
that   ander  the   circumstances    his   user   of  discretion   or   taking 
action  is  protected  by  Rule  291  a?  an    irregulirity    not  affecting 
the  merits  of   the   case.     The  authority  relied   upon  by  the  Can- 
tonment   Magistrate    Puran  Mil  v.    Ki  ig-E nperor   (^)  directly 
supports  the  opposite  view. 

!  therefore  hold  thab  the  notice  issued  in  this  case  was 
wholly  ultra  vires  and  the  conviction  under  Rule  104  is  illegal. 
It  is  uiinecessary  under  the  circamstancea  to  notice  the  remaining 
two  contentions  urged  on  behalf  of  the  petitioner  in  ibis  Ccnrt 
and  the  lower  Court,  viz.,  that  no  notice  could  be  issued  under 
the  rule  "to  build  the  wall  quite  new",  the  matter  required  by  the 
rule  being  to  remove  or  repair,  and  that,  secondly,  the  hut  was 
inside  the  premises  25  feet  distant  from  the  public  road  and 
therefore  no  question  of  danger  to  public  safety  could  possibly 
arise.  The  second  contention  is  supported  by  Wazirullah  v. 
Croicn  (')  which  i^  a  similar  case  and  is  exactly  applicable  and 
by  the  language  of  the  rule  itself.  It  is,  however,  unnecessary  tD 
pursue  this  matter  any  further  or  to  discuss  the  reasons  given  by 
the  Cantonment  Magistrate  fcr  overruling  these  contentions.  As 
for  the  reasons  already  given  I  am  clearly  of  opinion  that  the 
notice  issued  was  illegal  and  ultra  tires,  and  the  conviction  under 
Rule  10-i  is  consequently  unsustainable.  I  therefore  accept 
the  application  for  revision,  quash  the  conviction  and  direct 
the  fine,  if  realised,  to  be  repaid  to  the  petitioner 


Avplication  allowed. 
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No.  4. 

Before  Sir  William  Clark,  Kt.,  Chief  Judge, 
and  Mr.  Justice  Reid. 

SKHOTA  RAM  AND  OTHEEIS,— PETITIONERS, 
Versus 
KING-EMFEROR  OF  INDIA,— RESPONDENT. 
Criminal  Revision  No.  66  of  1906. 
Non-attendanee  in   obedience   to   an   order     from   a   Tahsildar — Jklin*: 
for  dittrxhuting  revenue  on  waste  laid — Penal  Code,  Section  174. 

Held,  tliat  a  Tahsildar  has   no   authority  to  summon  a  person  whoha> 

agreed  to  prepare  lists  of  cattle  in  order  to  enable  the  Revenue  authorities 

make  a  proper  assessment  of  revenue  over  waste  lands,  and  consequently 

failure  to  attend  in  obedience  to   such   an  order  is    not    punishable    under 

Section  174  of  the  Indian  Penal  Code. 

I'etition  for  revision  of  the  order  of  M.  H.  Harrison,    Esquire^ 
District  Magistrate,  Mianwali,  dated  23ri  Septiviber   1906. 

Nanak  Chand,  for  petitioners. 

The  judgment,  of  the  Court  was  delivered  bj 

Sth  Jany.  1^07.  Clark,   0.   J. — It   appears  that  in     the     Mianwali    District 

j.^  in  diafcributiig  t^e  reveuae  over  wastelands,  assessed  at  Rs.  3-8-0 
perhanired  acres,  tha  procedure  is,  as  described  by  the  Deputy 
Commissioner, 

"  A  body  of  respectable  persons  iaolmling  the  lambardars, 
"but  never  consisting  entirely  of  'imbardars,  prepare  and 
*'  attest  a  list  of  cat<:;o.  As  a  special  Sifegnard  for  the  people 
"  the  lambardars  alone  are  not  allowed  to  do  this  work.  No 
"  man  of  course  need  serve  on  this  committee,  but  if  he  does 
"  serve  and  if  he  does  attest  the  list  of  cattle,  the  Revenue 
"authorities  must  satisfy  themselves  in  the  interests  of  the 
"Revenue  papers  that  he  and  the  other  member .-3  of  this  com- 
"  mittee  known  as   munsifs  have  done  their  work  honestly." 

In  pursuance  of  th's  procedure  certain  respectable  persons 
called  for  the  purpose  of  the  lists  '  munsifs ',  prepared  the 
lists. 

Three  of  these  munsifs  were  summoned  by  the  Tahsildar 
to  appear  before  him  in  connection  with  the  lists  they  bad 
prepared  and  they  fail  d  to  attend  and  have  been  convicted 
for  their  non-attendance  under  Section  174,  Indian  Penal  Code. 

The  question  is  whether  the  Tahsildar  was  legally  compe- 
tent to  issue  such  summons. 
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The  Depaly  Jo  amissioaer,  after  reference  to  him,  has  not 
b3ert  able  to  qaoca  aay  aafchority  f  jf  the  issue  of  such  summons. 

There  is  nothing  in   the  Revenue  Act  authorising    the  issue 
of  such   summons.     Section  149  of   that    Act  only    provides  foi 
the  attendance  of  parsons  within  the  limits  of  the  estate   within 
which  they  reside. 

Qieen-Emvresi  v.  S^hanna  (^)  shows  that  in  the  Madras 
Pi'd^idemy  tinre  is  ai  Act  lit  of  1869,  giving  power  to  issue 
summons  fir  attendance  of  persons  for  purposes  connected 
with  the  Revenue  ad-ninistration,  but  there  is  no  such  Act 
in  the  Punjab. 

Crown  v.  KasM  Ram  (')  and  Grown  v.  Kuria  (^),  show 
that  arbitrators  cannot  as  such  be  required  to  attend  Court, 
and  Ghulim  Khan  v.  Empress  (*)  decided  that  it  had  not 
been  shown  that  the  attendance  of  a  lambardar  for  the  purpose 
of  appointing  a  village  chaukidar  could  be  legally  enforced. 

We  are  of  opinion  that  the  Tahsildar  was  not  legally  compe- 
tent to  issue  summons  for  the  attendance  in  Court  of  these 
munoifs,  and  we  set  aside  the  convictions  and  senten  ces.  The 
6nes,  if  paid,  will  be  refunded. 


Application  allowed. 


No.  5. 

Before  Sir  William  Clark,  Kt.,  Chief  Judge, 
and  Mr.  Justice  Reid, 

KING-EMPEROR,— COMPLAINANT, 

Versus 

ARTHUR  MERCER,— RESPONDENT. 

Criminal  Miscellaneous  No.  2  of  1907. 

European  british  subjects— Competency  of  Goirfs  of  Session  in    British 
Belochistan    to    exercise    jurisliction     over     European      British     suhjects^- 
Reg'Uatim    Vlll    of  1S96,   Ssctions  3,  21 — CriminaV  Procedure    Code,    1898, 
Section  9. 

Held  that  Courts  of  Session  in  British  Belochistan  have  jurisdiction 
t )  try  Euro^aaa  British  subjects  committed  to  them  by  competent  Courts. 
S  tail  C)a"t3  hiving  baan  Bitablislie  1  by  the  Governor-General  in  Council 
by  Regulation  VIII  of  1896,  it  is  immaterial  that  the  Local  Government 
has  established  no  such  Courts  under  Section  9  of  the  Code  of  Criminal 
Procedure. 


MiSCELLANBODS 

Side. 


(0  I.  L.  R.,  VII  Mad.,   197. 
•)  2  P.  R.,  1875,  Cr. 


(*)  18  P.  B.,  1875,  Or. 
(*)  UP.R..  1887. 
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Application  under  Section  21  o,  Criminal  Procedure  Code, 
toquaihthe  commitment  of  the  respondent  to  the  G our  I  of  Session 
at  Qustta. 

Government  Advocate,   for  petitioner. 

The  jndgment  of  the  Court  was  delivered  by 

Uh  Fehy.  1907.  Clark,  C.    J.— One   Aithur    Mercer,     a    European    British 

subject,  was  committed  by  Mr.  Anscomb,  Extra  Assistant 
Commissioner,  Quetta,  Magistrate,  l^t  class,  end  Justice  of  the 
Peace,  to  the  Court  of  Sessions,  Quetta,  on  a  charge  under 
Section  324,  Indian  Penal  Code. 

The  Local  Government,  Belochietan,  represented  to  this 
Court  that  the  Couit  of  Sessions  in  Belocliiptnn  had  no 
jurisdiction  to  try  European  British  subjects,  and  the 
Government  Advocate  has  appHe  d  to  have  the  committal  of 
Mercer  to  the  Court  of  Sessions  quashed  and  to  have  him  commit- 
ted for  trial  to  this  Court. 

The  question  which  we  have  to  determine  is  whether 
the  Courts  of  Session  in  Belochistan  have  jurisdiction  to  try 
European  British  subjects. 

tJnder  Section  3  of  Regulation  VIII  of  1896  the  Code  of 
Criminal  Procedure  is  extended  to  British  Belochistan  snbjoct 
to  the  modiBcation  set  forth  in  the  schedule  attached  to  the 
Regulation. 

Section  3  (1)  of  that  Schedule  provides  that-—"  Each 
"  District  shall  be  a  Sessions  DivisioD,  the  Court  of  the  District 
,,  Magistrate  shall  be  the  Court  of  Session  for  that  Division, 
"and  the  District  Magistrate  shall  be  the  Judge  of  that 
"  Court." 

Courts  of  Session  are  by  this  Regulation  appointed  lor 
Belochistan,  and  no  distinction  is  made  between  their  powers 
over  Eurpean  British  subjects  and  their  powers  over  natives 
of  Belochistan. 

The   poweis   of  Sessions   Courts     over  European    British 
subjects  are  given  in  Sections  444 — 447 — '449,  Criminal  Procedure 
Code,     and     we   can    see    no     reason     for    holding    that    those 
powers  are  not  vested  in  the   Belochistan    Courts  of   Sessions    in 
virtue  of  the  above-noted  enactment. 

Section   21     of   the    Schedule     no    doubt    provides     that 
"  nothing   in    the  Schedule     with     respect     to     procedure,     in 
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"  inqniiies  or  trials  or  with  respect  to  eentenees  or  appeals 
"  therefrom,  or  tLe  erhanct me Dt  oi  txtcDiicn  llntif,  ttall  he 
'*  constrned  to  affect  the  code  in  its  application  to  European 
"  British  subjects." 

This  does  not  touch  the  jurisdiction  of  th?  Sessions  Courts, 
that  is  conferred  by  Section  3  of  the  Regulation. 

The  ciCBtion  of  CcBrfs  of  Sef-sicn  cannot  he  considered 
to  be  something  in  "  this  Schtdnle  ■with  Ie^pfct  to  procedure 
"in  inquiiifF,  etc."  and  the  powtis  given  to  Courts  \ji  Sessions 
bj  the  Code  of  Criminal  Proceduie  aie  not  taken  aw«y  by  this 
section. 

Procedure  in  icquirijs  may  pcsi-ibly  include  the  provision 
of  Section  3  (2)  (3)  of  the  Schedule  and  bar  the  Court  of 
Sessions  from  hearing  capes  of  European  British  subjects  that 
have  not  been  committed  to  them,  or  trying  them  without 
a  jury. 

Restrictions  on  appeal  and  enhancement  of  punishment  on 
appeal  are  specially  provided  for  in  Sections  14  and  15  of  the 
Schedule  and  these  provisions  are  barred  by  Section  21  from 
being  applitd  to  European  British  subjects. 

We  are  therefore  of  opinion  that  the  Courts  of  Sessions  in 
Belochistan  have  jurisdiction  to  try  European  British  subjects, 
committed  to  them  by  competent  Courts. 

We  wish  to  notice  Borne  of  the  arguments  used  against 
this  view. 

The  fact  that  no  Courts  of  Sessions  have  been  appointed 
by  the  Local  Government  under  Section  9  of  the  Criaiinal 
Procedure  Code  is  not  material  ;  these  Courts  have  been 
appointed  by  the  authority  superior  to  the  Local  Government, 
namely,  the  Governor-General  in  Council  by  the  Regniation. 
It  would  be  meaningless  and  irrelevant  for  the  Local  Government 
to  proceed  to  make  such  appointment  after  it  had  been  done 
by  the  authority  to  which  the  Local  Government  is 
subordinate. 

It  is  the  Governor-Gereral  in  Council  who  has  appointed 
the  Justices  of  the  Ptacr,  tlty  have  not  been  appointed  by  the 
Local  Govtrnment  under  tie  Criminal  Prrcedoie  Code,  and  it 
would  be  as  forcible  to  argue  that  they  had  no  powers  over 
European  Bxitish  subjects  because  not  appointed  under  the  Crimi- 
nal Procedure  Code,  as  that  Courts  of  Session  had  no  such 
power-s,  because  they  were  not  appointed  under  the  Criminal 
Procedure  Code. 
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Another  contention  against  our  view  is  that  under  Section 
6  of  the  Foreign  Jurisdiction  and  Extradition  Act,  1879, 
and  the  notifications  thereunder,  Justices  of  the  Peace  were 
directed  to  commit  European  British  suhjects  to  the  (^hief 
Court. 

In  Notification  No.  813  E,  dated  I9th  April  1890,  Gazette  of 
India  for  1890,  page  247,  Political  Agents  in  Belochietan  were 
appointed  Jastices  of  the  Peace  with  directions  that  the  Chief 
Court  was  the    Court  to  which   they    were  to  commit. 

This  order  was  confirmed  by  Notification  No.  3706  F.  B.  of 
October  1903,  Gazette  of  India  for  1903,  page  '917.  However, 
Notification  No.  1799,  dated  9th  September  1S9\, ^Gazette  of 
7n(Zm  1891,  page  537,  appointed  the  Assistant  Political  Agent, 
Quetta,  and  the  Extra  Assistant  Commissioner,  Quetta,  to  be 
Justices  of  the  Peace,  and  no  direction  was  given  as  to  the  Court 
to  which  they  should  commit. 

Though  the  Foreign  Jurisdiction  Act  was  repealed  by  Act 
X  of  1903,  all  the  powers  which  had  been  conferred  under  that 
Act  were  confirmed  by  the  order  of  His  Majesty  the  King  in 
Council,  No.  3917  I.  A.,  dated  13th  June  1902,  published  in 
Gazette  of  India  for  1902,   page  667. 

There  being  no  direction  in  the  Notification  of  1891  as  to 
the  Court  to  which  the  Assistant  Political  Agent,  Quetta,  and 
the  Extra  Assistant  Commissioner,  Quetta,  shall  commit 
European  British  subjects,  they  will  commit  in  the  way 
provided  by  the  Criminal  Procedure  Code,  that  is,  to  the  Court 
of  Sessions. 

The  result  is  that  Political  Agents  and  the  Cantonment 
Magistrate  Quetta  (the  latter  under  Notification  Ko.  814  B,  dated 
19th  April  1890,  Gazette  of  India,  1890,  page  248)  commit  to  the 
Chief  Coait  while  the  Extra  Assistant  Commissioner  and 
Assistant  Political  Agent,  Quetta,  commit  to  the  Sessions 
Court. 

This  may  be  anomalous  and  it  may  not  have  been  the 
intention  of  the  authorities,  but  this  is  what  we  understand  to 
be  the  law  on  the  subject,  and  as  a  commitment  can  only  be 
quashed  on  a  point  of  law  (Section  216,  Criminal  Procedure 
Code)  we  are  unable  to  quash  the  conmitment. 

Any  deficiencies  that  there  may  be  in  Belochistan  as 
regards  the  existence  of  a  jury  list,  and  as   to  a   direction   under 
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SeotioD  274,  Criminal  Procedure  Code,  as  to  the  number  of  the 
jury  can  be  provided  now. 

We  therefore  refuse  to  quash  the  commitment  of  the 
accused  who  should  be  tried  bj  the  Court  of  Sesfrion  to  which 
he  has  been  committed. 


No.  6. 

Before  Mr.  Justice   Chatterji,    CLE. 

RADHA  SINGH  AND  ANOTHER,— PETITIONERS, 

^^***"^  r  BiTiiioir  Su>i. 

KINGEMPEROR    OP  INDIA,— RESPONDENT.  ' 

Criminal  Revision  No.  1310  of  1906 

Security  for  keeping  the  peace  on  conviction — Appellate  Court  not 
competent  to  demand  where  Magistrate  not  empowered  by  law— Criminal 
Procedure  Code,  1898,  Sections  106,  530. 

Held,  that  a  court  of  appeal  cannot  pass  an  order  and  er  Section  106 
of  the  Code  of  Criminal  Procedure  when  the  Magistrate  who  passed  the 
original  order  convicting  the  accused    was   not  empowered  by    law   to  do 

80. 

Muthiah  Chetti  y .Emperor  (')  followed. 

Case  reported  by  Major  G.  C.  Beadon,  Sessions  Jtidge,  Hoshiarpur 
Division,   on  6th  October  1906. 

The  facts  of  this  case  are  as  follows  : — 

The  accused  were  charged  with  assaulting  complaiuant  in  connection 
with  a  dispute  in  respect  ot  shamilat\and.  They  denied  the  offence,  but 
it  was  established  by  the  evidence  of  reliable  witnesses. 

The  accused,  on  conviction  by  Munshi  Ali  Bakhsh,  Tahsildar, 
exercising  the  powers  of  a  M  agistrate  of  the  3rd  class  in  the  Hoshiarpur 
District,  were  sentenced,  by  order,  dated  30th  June  1906,  under  Section 
S52  of  the  Indian  Penal  Code,  to  a  fine  of  Rs.  10  each,  and  the  District 
Magistrate  of  Hoshiarpur  upheld  their  conviction  on  appeal  under  Section 
352,  Indian  Penal  Code,  though  by  clerical  error  Section  323  was  referred 
to,  and  in  dismissing  the  appeal  on  13th  August  1906,  ordered  them  each  to 
furnish  security  under  Section  106,  Criminal  Procedure  Code,  to  keep 
the  peace. 

The  proceedings  were  forwarded  for  revision  on  the  following 
grounds  : — 

An  assault  is  a  breach  of  the  peace  and  though  a  Magistrate  of  the 
3rd  class  cannot  pass  an  order  under  Section  106,  Criminal  Procedure  Code, 


(»)  I.  L.   R..   XXIX  Mad.,  190. 
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there  are  no  express  words  in  Section  106,  Criminal  Procecftire  Code, 
which  restrict  the  powers  of  an  Appellate  Court  under  Section  106,  Criminal 
Procedure  Code,  to  appeals  from  Criminal  Courtfl  other  than  the  Courts  of 
Magistrates  of  the  2nd  and  3rd  class. 

Muthiah  Chetti  v.  Emperor  ('),  however,  is  an  authority  for  the 
contention  that  the  powers  of  an  Appellate  Court  are  restricted,  and  that  in 
the  present  case  the  District  Magistrate  had  no  power  to  pass  an  order 
under  Section  106,  Criminal  Procedure  Code. 

Under  these  circumstances  it  seems  necessary  that  the  case  should 
come  before  the  Chief  Court  for  orders  on  the  Revision  Side,  and  I 
accordingly  report  the  case  for  orders  of  the  Chief  Court. 

The  judgment  of  the  Chief  Court  was  delivered  by 

8ih  Dter.  1906.  Chatterji,  J. — ^I  am  of  opinion  that  the  construction  put  on 

the  section  by  the  Madras  High  Court  in  Muthiah  Chetti  v. 
Emperor  (*),  that  the  Court  of  appeal  carnot  pass  an  order 
under  Section  106,  Criminal  Procedure,  when  the  Magistrate  who 
passed  the  original  order  convicting  the  accused  was  incompetent 
to  do  so  is  correct.  The  Magistrate  here  was  one  with  third 
class  powers  and  he  could  not  pass  an  order  on  conviction 
requiring  securiiy  from  the  accused  to  keep  the  peace  in  future. 
It  follows  that  the  District  Magistrate's  order  is  without 
jurisdiction. 

I  accept  the  application  so  far  as  to  cancel  the  order  for 
security. 

Appeal  allowed. 


No.  7. 

Before  Mr,  Justice  Rattigan. 
ABDULLA  KHAN  AND  OTHERS,— PETITIONERS, 
Hevibion  Side,       I  Versus 

GUNDA  AND  OTHERS,— RESPONDENTS. 
Criminal  Revision  No.  495  of  1906. 

Possession — Order  of  Criminal  Court  as  to — Non-observance  of  procedure 
— Illegality— Criminal  Procedure  Code,  1898,  Section  145. 

Proceedings  under  Section  145  of  the  Code  of  Criminal  Procedure  are 
without  jurisdiction  unless  the  procedure  prescribed  therefor  is  strictly 
adhered  to.  Where  therefore  the  copy  of  the  initiatory  order  was  neither 
served  on  the  parties  nor  aflSxed  at  or  near  the  subject  of  dispute  and 
all  the  parties  interested  were  not  heard  or  evidence  taken  :  held,  that  the 
proceedings  must  be  set  aside. 

(')  I.  L.  R.,  XXIX  Mad.,  190. 
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Queen-Emprees  v.  Qobind  Chandra  Das  (*)  Laldhari  Singh  v.  Sukhdeu 
Narain  Singh  (  ),  Mohesh  Sowar  v.  Narain  Beg  (•),  Jagomohun  Pal  v. 
Bam  Kumar  Oope  (*),  ilangal  Haldar  v.  J/aimuddi  fafcir  ('),  and  D«ican 
Chandv.  Queen-Empress  {")  referred  to. 

Petition  for  revision  of  the  order  of  B.  Sykes,  Esquire]  District 
Magistrate,  Sialkot,  dated  8th  March  1906. 

Nabi  Bakhsh,  for  petitioners. 

The  jadgmeut  of  the  learned  Jadge  was  as  follows  :  — 

Rattigan,  J. — Complainants  preferred  a  complaint  against  r)th  Jmny,  1907. 
three  persons,  Abdulla  Khan,Zaildar,  Hassu  and  Dala,  charging 
the  latter  with  offences  under  Sections  352  and  504,  Indian 
Penal  Code.  The  Magistrate,  3rd  class,  acquitted  the  accused 
persons  of  the  alleged  offence  under  Section  352  and  discharged 
them  as  regards  the  alleged  offence  under  Section  504.  The 
complainants  thereupon  applied  to  the  District  Magistrate 
for  revision  of  this  order.  The  District  Magistrate  recorded  the 
following  order  on  this  application : — "  The  land  is  said  by 
"  appellants  to  have  been  ploughed  up  by  the  zaildar  last  Anuj, 
"  to  have  been  unoccupied  before  that  ;  it  is  said  to  be  the 
"  place  just  in  front  of  their  houses  which  is  used  for  their 
"  places  of  tteeting  and  religious  service.  This  is  borne  out  by 
"  Mr.  Anderson,  the  Missionary.  It  appears  that  the  laud  has 
"  been  in  the  occupation  of  the  low-caste  Christians  for  the  pur- 
"  pose  above  mentioned,  and  that  the  zaildar  for  the  purpose  of 
*'  annoying  them  has  now  unnecessarily  ploughed  up  the  land. 
"  This  land  is  recorded  as  abadi-deh  and  should  not  have  beeii 
"  encroached  upon.  The  zaildar  will  be  summoned."  This  order 
is  dated  tho  26th  February  1906.  The  zaildar  was  accordingly 
summoned  and  both  he  and  Mr.  Anderson  were  examined  on 
the  8th  March  1906.  As  a  result  of  this  examination  the  District 
Magistrate  on  the  same  date  recorded  the  following  order  : — 
*'  1  find  that  there  is  a  dispute  about  the  land  likely  to  load  to 
♦'  a  breach  of  the  peace  and  that  the  laad  is  in  possession,  for 
*'  the  purposes  of  assembly  and  storage  of  manure,  of  the  Native 
"  Christians  of  the  village  ;  that  this  possession  was  wrongfully! 
"  disturbed  by  Abdulla,  the  sarhara  of  the  zaildar.  I  now  order! 
"  under  Section  145,  Criminal  Procedure  Code,  that  this  land,  •  ' 
"  which  is  recorded  as  abadi-deh  and  which  is  shown  in  tho  plan!  i 
"  attached  to  the  proceedings  of  the  Xaib  Tahsildar  as  Min.  1616,1  j 
"  be    replaced  in    the   possession    of    the  Native    Christians."// 


(»)  I.  L.  R.,  XX  Calc,  520.  (♦)  /.  L.  B.,  XXVIII  Calc,  410 

{»)   I.  L.  R.,  XXVIi  Calc,  892,        («)  6  Calc.,  W.  B.,  101 

(»)  I.  L.  R.,  XXVII  Calc.,  981.        («)  2  P.  R.,  1899,  Cr.,  F.  B 
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AbduUa  (who  has  died  meantime),  Hassu  and  Dala  applied  to 
this  Court  for  revision  of  this  order  as  made  without  jurisdiction, 
and  the  grounds  urged  in  support  of  this  application  are  (1)  that 
there  was  no  preliminary  order  of  t  he  k  nd  specified  in 
Section  145  (1)  of  the  Code  ;  (2)  that  the  copy  jDf^thQsaid  order 
was  not  served  upon  spy  one  or  affixed  to  iBjaoe^  conspicuous 
place  at  or  near  the  subject  of  dispute,  as  prescribed  by  clause 
(3)  of  the  said  section  ;  and  (3)  that  with  the  exception  of 
AbduUa  none  of  the  parties  interested  in  the  land  was  heard,  or 
evidence  taken  in  accordance  with  the  provisions  of  clause  (4) 
of  the  section, 

J  do  not  consider   the   first   objection   to  be   well-founded. 
The  District  Magistrate  distinctly  finds  on  grounds  stated  by  him 
in  his  first  order  that  the  zaildar  wasjjlou^bing  up  the   land  for  |) 
the  purpose  of  annoying  the  complainant8.jtBd,  that  the  said  land  // 
was  used  by  them  for  their  religious  .'*  services."     Obviously   the 
meanirg   of    the   District     Magistrate    was    that  under  these 
circumstances  a  dispute  existed  likely  to  cause  a  breach   of  the 
peace.     The  other  objections,  however,  seem    to  me  to  be  fatal 
to  the  validity  of  the  proceedings   and    to  go   to    the   very  root 
of  the  matter.     The  land  in  dispute  is  the  abadi-deh  and  Abdulla 
was  certainly   not   the   only   person  interested   iu  the   dispute. 
The  copy  of  the  order  of  the  26th  February  1906  was  not  served 
even  upon  Abdulla,  nor  was  any  copy  of  it  aflBxed  to   any  part  of 
the  subject  of   the   dispute.    Nor  again,  was   any    person,   save 
Abdulla,  given  an  opportunity  to  be  heard  regarding   the  subject 
of  the  dispute,   though   numerous   persons,   including    the  two 
petitioners,   Hassu    and   Dula,  were   interested  in    the   land  in 
question.    Under   these    circumstances   the     decisions    of    the 
Calcutta  High  Court  in  Queen-Empress  v.  Oobind  Chaadra  Das  (^), 
Laldhari  Singh  v.  Sukhdeo  Narain  Singh    (*),  Mohesh  Senear  v. 
Narain  Beg  {^),Jagomohan  Pal  v.  Ram  Kumar  Gope  (*),  Mangal 
Ealdar  v.  Naimuddi  Fah'r  (*),  are  sufficient  authority  for  holding 
that  the    proceedings  of  the  District  Magistrate  were  without 
jurisdiction  and  must  be  set  aside— See  Dewan  Chand  v.  Queeyi' 
Empress  (^). 

I  must  accordingly  set  aside  the  District  Magistrate's  order 
of  the  8th  March  1906. 

-  Application  allotted 

(»)  /.  L.  B.,  XX  Calc,  520.  (♦)  /.  L.  R.,  XXVIII  Calc,  416. 

(»)  /.  i,  R.,  XXVU  Calc,  892.         (»)  6  Calc.,  W.  N.,  101. 
(»)  I.  L.  B.,  ZXVII  Calc,  981.  («»)  2  P.  R.,  1899,  Cr.,  P.  B. 
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No.  8. 

Before  Mr.  Justice  Reid   and  Mr.  Justice  Shah  Din. 

BHOLA,— APPELLANT, 

Ver.nis  \  AppEtLiTE  Sidb. 

KING-EMPEROR,— RESPONDENT. 

Criminal  Appeal  No.  22'4  of  1907. 

Confession— Confession  made  to  a  Magistrate  of  a  Native  8t>te — Admis- 
sibility of,  as  evidence  in  a  trial  in  British  India — Evidence  Act,  1873, 
Section  26. 

Held,  that  a  confession  made  by  a  prisoner  to  a  Magistrate  of  a  Native 
State  is  admissible  in  evidence  in  a  trial  in  British  India  if  it  is  daiy 
recorded  in  proceedings  under,  and  in  the  manner  required  by,  the  Code 
of  Criminal  Procedure. 

Queen-Empress  v.  Sundar  Singh  (^)  and  Patel  Pand  Chand  v,  Ahmadalad 
Municipality  (*)  followed. 

Appeal  from  the   order  of  H.  P.  Tollinton,  Esquire,  Sesxtons  Judge, 
Lalwre  division,  dated  Sth  January  1907. 

The  jadgfment  of  the  Court  (so  far  as  is  material  for  the 
purposes  of  this  report)  was  delivered  by 

Reid,  J.-       *  *  *  *  ^^^^  j^^^^  j^^^^ 

*  #  #  *  * 

On  the  26th  Jannary  the  appellant,  who  escaped  after 
wounding  Alia  Din  and  was  arrested  in  Jammu  territory  on 
or  after  the  24th  Januaiy,  coofessed  t<>  a  Jararnu  Magistrate 
of  the  2nd  class  that  he  had  killed  Alia  Din  acd  had  intended 
to  kill  him. 

Thia  confession  was  retracted  in  t lie  Court  of  the  Commit- 
ting Magistrate  and  of  Session,  but  we  see  no  reason  for  holding 
that  it  was  not  made  voluntarily  and  does  not  accurately  repre- 
sent the  facts. 

It  was  recorded  under  Section  164  of  the  Code  of  Criminal 
Procedure  and  duly  certified.  Queen-Empress  v.  Sundar  Singh 
and  others  {^)  and  Patel  Pand  Chand  y.  Ahmadabad  Munici- 
pality (')  are  authority  for  holding  that  a  confession  duly 
recorded  by  a  Magistrate  in  Native  T*"rritory  in  proceedings 
under  the  provisions  of  the  Code  of  Criminal  Procedure,  is 
admissible  in  a  trial  in  British  India. 


(1)  1.  L.  R.,  XIT  AIL,  595.  (')  I.  L .  R^  XXII  Bom.,  235, 
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No.  9. 

Before  Mr.  Justice  Reid  and  Mr.  Justice  Shah  Din. 

I  SUNDAR   AND   OTHERS,— PETITIONERS, 

Rbvision  Side.       /  Versus 

\  KINQ-EMPEROR, -RESPONDENT. 

CritninHl  Revision  No.  2o0  of  1907. 

Revision  -  Order  made  under  Section   45  of  the  Punjab  Laws  Act,  1872, 
[requiring  foreign  vagrants  to    leave    District — Judicial  froceedings  — Power  of 
revision  by    Chief  Court. 

Held  that  the  proceedings  of  a  District  'Magistrate  requiring  foreign 
vagrants  t'> -leave  his  district  under  Section  45  of  the  Punjab  Laws  Act, 
1872,  are  not  jndicial  proceedings  and  are  therefore,  even  if  illegal,  not 
open   to  revision  by  the  Chief  Court. 

Petition  for  revision  of  the  order  of  H.  A.  Rose,  Esquire,   Sessions 
Judge,  Multan  Division,  dated  8th  January  1907. 

Fazal  Ilahi,  for  petitioners. 

Tnrner,  Government  Advocatp,  for  respondent. 

The  jadgment.  of  tlio  Court  was  delivered  by 

5/7i  June   1907.  Rkjd^  J.— The    District    Magistrate   of   Montgomery    issued 

an  order  purporting  to  be  under  Section  45  of  the  Panjab  Laws 
Act  to  the  petitioners  to  leave  the  district  within  fifteen 
days. 

The  petitioner.*  obeyed  the  order  und  have  filed  this 
application  for  revision. 

On  the  materials  before  us  the  order  complained  of  appears 
to  be  illegal,  the  petii  loners  apparently  not  forming  part  or  the 
whole  of  a  band  of  foreign  vagrants  but  being  cultivators  or 
owners  of  land  in  the  Montgomery  District. 

The  section  is  applicible  to  a  band  of  foreign  vagrants  only. 

The  question  for  consideration  is  whether  the  order  com- 
plained of  is  open  to  revision  by  this  Court.  The  JJistrict 
Magistrate  was  in  oar  opinion  acting  ia  an  executive,  not  in  a 
judicial  capacity.  The  section  empowers  the  District  Magis- 
trate, es  nomine,  to  act,  and  the  District  Magistrate  therefore 
doscribed  himself  as  such,  not  as  Dc'paty  Commissioner. 

No  penalty  is  prjviJsd  for  disob'^iienca  to  an  order  under 
the  section.  The  District  Magistrate'**  means  of  enforcing  the 
order  is  by  report  to  tbe  Loaal  Gov^erununt  nader  Seijtion  46. 
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Had  fine  or  imprisonment  been  prescribed  for  disobedi- 
ence revision  might  lie,  and  no  appeal  to  this  Court  is  provided 
as  in  Section  42.  Having  regard  to  the  terms  of  Sections  45  and 
46,  to  the  absence  of  any  penalty  and  to  the  absence  of  any 
special  provision  for  interference  by  this  Court,  it  has,  in  our 
opinion,  no  power  to  interfere.  The  petitioners'  remedy  is  by 
appeal  to  the  Local  Government.  If  they  return  to  the  Mont- 
gomery District,  the  District  Magistrate  can  proceed  under 
Section  46  of  the  Act. 

Application  ili.fmissed. 


No    10- 


Before  Sir  WiUiaiii  Clark,  Kt.,  Chief  Judge,  and 
Mr.  Jubiice  Reid. 

JASWANT   RAT,- PETITIONER, 

Verms  ]  Revision  Side. 

KING-EMPEROR,- RESPONDENT. 
Criminal  Revision  No.  401  of  1907. 

Enmity— Promuling,  between  differctd  clam-es  of   Bis  Majesty's  subjects  — 
Europeans  ar.fl  Indians-  Feval  Code,  Section  153  A. 

Held  tliat  a  person  who  publishes  as  tiue  a  detailed  accoHnt  of  a 
biutal  murder  of  an  Indian  by  a  European  based  in  fact  on  a  mere  rumour 
which  had  died  out  years  before  the  publication,  and  to  the  revival  of 
■  J  kh  he  hinise'f  had  birgely  coilributed,  is  not  protected  from  criminal 
liability  by  the  explanation  to  btniou  153  A.  of  the  Indi».ii  Penal  Code, 
ha  nublici-tioii  mu-^t  be  held  to  be  likely  to  promote  enmity  between 
d*ff  rent  classes  of  Uis  Majesty's  subjects,  and  is  an  offence  under  Section 
Ti3  A  inasmuch  as  the  publisher  muf-t  be  held  to  have  attempted  io 
promote  feelings  of  enmity  and  haired  between  the  two  classes,  the  only 
reasonable  inference  deducible  from  his  ;uts  beii  g  that  he  was  coiiscicus  of 
■what  the  effect  of  them  would  be  and  intended  to  cause  that  effect  by  the 
publication. 

For  the   purposes  of  Section  153  A.  Europeaus  ai.d  Indiana  constituted 
differeiit  classes  of  His  Majesty's  subjects. 

Petition  for    revision   of  the   order   of   H.   P.    Tollinton,  Esquire, 
Sessions  Judge,  Lahore  Division,  dated  \Sth  March  1907. 

Grey  and  Shadi  Lai,  for  petitioner. 
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Tho   judgments   delivered    by  the  learned   Judges   were  as 
follows  : — 

Hth  April  1907.  Clauk,  C.  J.— The  facts   of  the  case  are    tuflBciently  given  iu 

the  foUowiDg  judgment  of  the  learned  District  Magistrate  : — 

The  accused  have  been  prosecuted  under  the  orders  of  the  Govern- 
ment for  an  offence  under  Section  153  A  of  the  Indian  Penal  Code. 
The  first  accused,  Jaswant  Rai,  is  the  Proprietor,  Printer  and  PubUsher, 
and  the  other  accused,  K.  K.  Athavale,  is  the  Editor  of  the  newspaper, 
Panjalee,  which  is  published  at  Lahore.  The  issue  of  that  newspaper, 
dated  11th  April  1906,  contained  two  paragraphs,  headed  respectively 
"How  Misunderstandings  Occur"  and  "  A  Deliberate  Murder,"  and  it  is 
alleged  for  the  prosecution  that  the  accused  by  publishing  these  paragi-aphs 
promoted,  or  attempted  to  promote,  feelings  of  enmity  and  hatred  between 
two  classes  of  His  Majesty's  subjects,  viz.,  between  Europeans  and  Natives. 
The  paragraph  headed  "  How  Misunderstandings  Occur"  refers  to  two 
cases  of  "oppression,"  which  are  alleged  to  have  occurred  at  Rawalpindi, 
and  observes  that  a  newspaper  called  the  Telegraph  wants  the  Viceroy  to 
order  an  enquiry  into  these  cases.  The  paragraph  then  proceeds  :— 
"  Has  the  Telegraph  then  such  a  great  confidence  in  the  panacea  of 
enquiry  ?  And  are  instances  of  manslaughter,  yea  !  even  of  dehberate 
murder  of  Indians  at  the  hands  of  European  Ofiicers  so  rare  in  India 
that  our  contemporary  should  be  ready  to  pin  his  trust  to  the  impartiality 
of  an  enquiry  ?  How  many  poor  Indians  have  been  mercilessly  launched 
into  eternity  iji  the  past,  for  being  mistaken  for  bears  and  monkeys, 
or  for  having  so-called  enlarged  spleens  ? ''  The  next  paragraph,  which 
follows  unmediately  on  the  above  is  headed  "  A  Deliberate  Murder  "  and 
runs  as  follows  :— "  As  to  deliberate  murders,  unpremeditated,  of  course, 
of  Indians  by  h-ate,  irascible  officers,  instances  though  rare  are  not 
wanting.  Only  the  other  day,  two  European  Officers,  of  a  district  not 
very  far  from  Lahore,  went  out  shooting  on  horse  back,  with  a  mounted 
orderly.  Amongst  other  denizens  of  the  forest  which  fell  to  their  jomt 
shots  was  a  boar,  a  full-grown  fat  porker,  which  the  pair  of  worthies  laid 
much  store  by  to  furnish  them  with  the  piece  de  resistance  of  two  or 
thi-ee  "  heavenly "  feasts.  As  soon  as  the  animal  was  despatched  they 
asked  then  mounted  orderly  to  carry  the  carcase  secured  to  his  saddle. 
The  man,  who  was  a  follower  of  the  Prophet,  however,  mstead  of  com- 
plying with  the  orders  of  the  Hazoors,  refused  point  blank  to  do  their 
bidding,  or  even  to  touch  the  unclean  animal.  For  a  second  they  stood 
aghast,  petrified  at  his  temerity  but  for  a  second  only.  The  next  moment 
the  Sahib  recovered  his  wits,  and  saw  that  it  was  msubordmation  or 
even  worse,  downright  mutiny,  and  what  is  the  reward  of  mutmy  ? 
Why  a  short  shrift  and  a  swing  into  eternity.  No  sooner  thought 
of  than  this  brilhant  idea  of  the  imperial  hunter  was  put  mto 
practice.  He  aimed  at  the  poor  Indian  (who  cared  more  for  the 
faith  that  was  in  hmi,  his  deen,  than  even  the  favour  of  liis  official 
chief)  and  shot  hhn  dead  without  compunction  or  remorse.  If  any 
body  was  ever  giulty  of  murder  that  identical  Sahib  surely  was. 
The  British  Indian  Penal  Code  might,  perhaps,  caU  it  culpable 
homicide  not     amountmg    to    mui-der.    But  it  was  nothinfr    h«f,   murrfpr 


Septr.  1907.  i  CRIMINAL  JUDGMENTS— No.   10. 


in  cold  blood.  That  murderer  is  at  large  to-day  enjoying  the 
privileges  of  the  dominant  race,  and  the  sweets  of  life  like  any 
innocent  man.  And  yet  we  have  reason  to  believe  that  the  matter 
had  soon  reached  the  ears  of  the  higher  authorities.  The  only  thing 
done  in  the  case,  however,  was  to  get  the  gentleman  transferred 
from  the  district  and  a  new  man  put  in  his  place  with  strict 
injunctions  not  to  allow  the  skeleton  in  the  official  cupboard  to  see 
the  light  of  day.  And  up  to  this  time  it  has  not  seen  the  light 
of    day." 

For  the  defence  it  is  admitted  that  the  second  of  the  two 
paragraphs  cited  above  relates  to  the  death  of  a  police  constable, 
named  Bafat  Ali,  which  occurred  in  the  Gujranwala  District  in  the 
year  1899.  The  gentleman  who  was  alleged  to  have  murdered 
Rafat  Ali  is  Mr.  R.  D.  Spencer,  who  was  at  the  time  District 
Superintendent  of  Police  at  Gujranwala.  Both  the  accused  admit 
responsibility  for  the  paragraphs  referred  to.  They  state  that  the 
paragraph  headed  "  A  Deliberate  Murder,"  was  published  on  infonnation 
supplied  by  a  reliable  correspondent  and  corroborated  by  a  volume  of 
written  and  oral  evidence.  They  further  state  that  they  had  never 
known  Mr.  Spencer  before  and  could  not  possibly  have  had  any 
malicious  intention  against  him  or  against  anybody.  Both  h?ive 
been  charged  with  an  offence  under  Section  153  A.  of  the  Indian 
Penal  Code,  and  both  plead  not  guilty.  Some  40  witnesses  have 
been  examined  in  the  case,  many  of  them  at  great  length,  almost 
all  of  them  deposing  to  facts  or  rumoxurs  connected  with  the  death 
of  Rafat  Ali.  The  question  whether  the  account  given  of  the  occurrence 
in  the  Panjahee  is  true  or  not  is  not  strictly  relevant  to  the 
question  whether  the  paragraphs  complained  of  have  promoted,  or 
constitute  an  attempt  to  promote  feelings  of  enmity  and  hatred 
between  Europeans  and  Natives.  But  the  truth  or  untruth  of  this 
account  has  an  important  bearing  on  the  motives  of  the  accused 
and  on  the  question  whether  they  can  rightly  claim  the  benefit  of 
the  explanation  appended  to  Section  153  A.  I  will,  therefore,  clear 
the  ground  by  stating  my  conclusion  as  to  the  manner  in  which  Rafat 
Ali  met  his  death.  The  story  told  by  the  prosecution  witnesses  may 
be  summarized  as  follows  :- On  the  8th  December  1899,  Mr.  Spencer 
who  was  on  tour  at  Wazirabad  went  out  to  see  Mr.  Donald,  an 
employee  of  Messrs.  Spedding  and  Company,  who  was  living  in  a 
bungalow  about-one-and-a  half  miles  from  ^V'azirabad  in  the  Gujrat 
direction,  i.  e.,  towards  the  north.  The  bimgalow  is  close  to  the 
Grand  Trunk  Road.  Messrs.  Spencer  and  Donald  had  arranged  to  go 
shooting  that  afternoon  in  a  jungle  beyond  this  bungalow.  Mr. 
Spencer  rode  out  on  a  horse  belonging  to  Ram  Narain,  Deputy 
Inspector  of  Wazirabad  City  Thana.  He  states  that  Ram  Narain, 
who  is  now  dead,  was  rather  afraid  of  this  horse,  and  he  (Mr. 
Spencer)  wished  to  show  him  that  beyond  being  restive  and  pulling 
slightly  the  animal  was  quite  harmless.  On  arrival  at  the  bungalow 
at    some   time  fairly    early  in   the    afternoon    Mr.    Spencer  was  iuvited 

by  Mr.  Donald  to  stay  to  dinner.  He,  therefore,  made  over  Ram 
Narain's     hnrsn    tn    n     mnofaKlo     TiQTTiori   Pof.i+   Ai;      «rJfK    ;«:.(..,n,,t,v.v,^   *» 
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lake  it  back  to  Wazirabad  and  to  tell  Mr.  Spencer's  servants  that 
he  would  not  be  back  to  dinner.  Messrs.  Spencer  and  Tonald  then 
went  out  with  their  guns,  and  strolled  through  the  jungle.  1'hey 
shot  nothing  :  neither  of  them  in  fuct  fired  a  shot.  After  dinner  Mr. 
Spencer  walked  back  to  Wazirabad.  He  found  that  his  servants  had 
not  received  his  message,  and  he  heard  next  morning  from  Ram 
Narain,  just  as  he  was  leaving  by  train,  that  the  horse  had  returned 
without  Rafat  Ali.  On  the  evening  of  the  8th  December  Ram 
Narain  sent  word  to  the  Wazirabad  Sadar  Thana  that  Rafat  Ali  was 
missing,  and  on  receipt  of  this  information  at  7  a.  M.,  the  next 
morning,  Nawab  Khan,  a  sergeant  of  that  Thana,  sent  out  constables 
to  search  for  him.  Nothing  was  found  on  the  9th  December,  but 
at  3  P.  M.,  on  the  10th,  one  Bhola,  an  Arain  cultivator,  reported  at 
the  Sadar  Thana  that  he  had  seen  a  dead  body  lying  in  the  reeds 
near  the  Sarin wala  well.  This  well  is  situate  between  Mr.  Donald's 
bungalow  and  Wazirabad.  The  Deputy  Inspector,  Karam  Chand,  being 
absent  prosecuting  another  enquiry,  Nawab  Khan  went  to  the  spot 
indicated  by  Bhola,  accompanied  by  several  constables  and  zemin- 
dars. The  body  was  found  lying  in  the  reeds  about  40  paces  from 
the  Grand  Trimk  Road.  The  ground  there  is  low-lying  and  there 
are  pits  among  the  reeds  from  which  earth  has  been  excavated  for 
making  or  repairing  the  road.  There  were  hoof  marks  leading  past 
the  spot  where  the  body  was  found,  and  a  few  drops  of  blood, 
which  had  apparently  oozed  from  the  mouth  or  nostrils  of  the 
deceased.  The  body  was  taken  to  the  Wazirabad  dispensary,  where 
it  arrived  about  dusk,  and  was  made  over  to  the  Assistant  Surgeon 
Lachhman  Das.  The  latter  held  a  post  mortem  at  10-30  a.  m.  the 
next  morning  in  the  presence  of  Farhat  Ali,  the  brother  of  the 
deceased,  who  identified  the  corpse.  The  deceased  was  found  to  have 
died  from  laceration  of  the  brain  and  hemorrhage  caused  by  a  violent 
blow  on  the  back  of  the  head.  There  was  no  mark  of  any  bullet 
or  shot  wound,  but  there  were  a  number  of  bruises  on  the  body, 
which  might  have  been  caused  by  the  deceased  being  dragged  along 
with  his  foot  caught  in  the  stirrup.  The  clothes  were  torn  and 
dusty  AH  the  injuries  pointed  to  the  conclusion  that  the  deceased 
constable  had  fallen  from  the  horse  on  to  the  back  of  his  head, 
and  had  been  dragged  along  for  some  distance  with  his  foot  in  the 
stirrup.  Death  may  have  been  instantaneous  or  the  imfortunate  man 
may  have  lain  imconscious  in  the  reeds  for  some  hours.  It  is 
improbable  that  he  recovered  consciousness  before  death;  On  receiving 
Nawab  Khan's  report  of  the  above  facts  Mr.  Spencer  ordered  Kai'am 
Chand,  the  Deputy  Inspector,  himself  to  attest  the  enquiry  :  the 
latter  did  this,  visiting  the  spot  where  the  body  was  found,  in 
company  with  Ram  Narain,  the  other  Deputy  Inspector,  Hayat 
Muhammad  a^fedfosh  and  two  lambardars.  The  result  of  the  further 
enquiry  was  to  confirm  the  conclusions  arrived  at  by  Nawab  Khan.    ^ 

The  prosecution  story  is  supported  at  every  step  by  the  strongest 
possible  evidence  :  Mr.  Donald  is  an  impartial  witness  and  beyond 
the  fact  that  he  and  Mr.  Spencer  were  at  the  same  school,  he 
i,nr^  nn  r.nrt.iru1ar    intimacv    with  the   latter.    He  has  given  his  evidence 
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in  a  perfectly  straightforward  and  convincing  way  and  has  stated  on 
oath  that  there  is  absolutely  no  truth  in  the  allegations  thflt  either 
he  or  Mr.  Spencer  shot  a  pig,  that  the  latter  asked  his  orderly  or  any  native 
tQ  pick  up  a  pig,  or  that  on  his  refusal  to  do  so  Mr.  Spencer  shot  him.  He 
distinctly  remembers  Mr.  Spencer  sending  away  a  horse  with  a  man  who 
looked  like  a  policeman.  The  evidence  of  Karm  Chand,  Nawab  Khan,  and  the 
various  other  policemen  who  were  employed  in  the  investigation  is  also  clea^ 
and  consistent.  It  is  supported  by  the  independent  evidence  of  Hayat  Muham- 
mad, Zaildar,  Sardul  Singh  and  Karara  Din  Lambardars,  Amar  Singh,  Forest 
guard,  Pir  Bakhsh,  contractor,  Bhola,  the  cultivator,  who  found  the  body  and 
Budha,  another  Arain  cultivator,  who  was  impressed  to  carry  it  to  the  hospital. 
It  is  further  confirmed  by  the  evidence  of  Lachhman  Das,  Assistant  Surgeon, 
who  conducted  the  post  mortem.  Kven  admitting  the  argument  that  the 
police  officials  were  prejudiced  by  the  fact  that  the  head  of  their  Department 
was  indirectly  concerned  in  the  death  of  Rafat  Ali,  there  is  no  reason  what- 
ever for  doubting  the  impartiality  of  the  other  witnessess,  and  the  truth  of 
their  statements  is  confirmed  by  the  fact  that  their  signatures  were  append- 
ed to  the  police  reports  prepared  at  the  time  and  (in  ths  case  of  the  Assistant 
Surgeon)  by  th  ^  po^t  mortem  report.  The  most  searching  cross-examination 
has  served  to  confirm  rather  than  to  impugn  their  veracity,  and  has  only 
.succeeded  in  eliciting  such  unimportant  discrepancies  as  might  reasonably 
be  expected  to  arise  in  oral  evidence  tendered  about  seven  years  after 
the  event.  Beyond  protracting  this  cross-examination  to  an  unusual  length 
the  defence  has  made  no  serious  attempt  to  refute  the  story  told  by  the 
witnesses  for  the  prosecution.  Excepting  Farhat  Ali,  the  brother  of  the 
deceased,  whose  evidence  I  will  discuss  presently,  no  eye-witness  has  been 
produced,  to  depose  to  any  of  the  circumstances  in  which  Rafat  Ali  met  his 
death.  Some  of  the  defence  witnesses  have  stated  that  the  reeds  in  the 
locality  in  which  the  body  was  found  are  always  cut  before  the  month  of 
December.  They  admit  that  reeds  grow  there  and  that  contracts  are  given  out 
for  grazing  and  cutting  them.  Although  tlie  road  at  this  point  is  raised  to  a 
considerable  height  above  the  surroimding  country,  it  is  perfectly  clear  that 
a  corpse  might  well  have  lain  hidden  for  a  couple  of  days  in  a  clump  of  reeds 
among  the  pits  by  the  side  of  the  road. 

I  have  observed  above  that  the  statements  of  many  of  the  prosecution 
witnesses  were  confinned  by  the  police  diaries  and  the  jsos'  mortem  report. 
Counsel  for  the  defence  objected  to  Karm  Chand  and  Lachhman  Das  being 
allowed  to  refi'esh  their  memories  from  these  papers  on  the  gr.  'und  that  the 
papers  produced  were  only  copies  and  not  original  documents.  It  was,  however, 
deposed  that  the  papers  produced  were  really  duplicates,  one  copy  being  kept 
in  the  Thana  or  hospital  registers,  and  the  other  sent  to  head-quarters.  It 
has,  moreover,  been  proved  that  the  copies  sent  to  head-quarters  have  been  lost, 
so  that  the  entries  recorded  in  the  local  registers  are  the  only  documentary 
evidence  available. 

It  has  been  contended  before  me  in  the  arguments  for  the  defence  that  the 
disappearance  of  these  documents  is  a  suspicious  circumstance  and  the  truth 
of  this  contention  must  be  admitted,  but  I  feel  bound  to  draw  a  different 
inference  from  that  put  forward  on  behalf  of  the  accused.  These  papers  were 
sent  up  to  the  Inspector- General  of  Police  in  connection  with  a  petition 
addressed  to  the  Lieutenant-Governor  by  Zerafat-ul-Nisa,  the  widow  of  Rafat 
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AH,  on  the  28th  February  lOOO.  It  was  alleged  in  the  petition  that  Raf at 
Ali  had  been  shot  by  Mr,  Spencer,  and  the  Inspector-General  asked  the 
Peputy  Inspector  General,  Western  Circle,  for  a  report  on  the  case.  On 
receipt  of  this  report  the  widow  was  informed  that  the  Inspector-General  was 
satisfied  that  the  deceased  met  his  death  from  a  fall  from  a  horse  and  that 
there  was  no  foimdaticn  for  the  allegation  that  he  had  bren  shot.  The 
papers  were  returned  to  the  oifice  of  the  District  Superintendent,  Police,  Guj- 
ranwala,  and  appear  from  the  register  of  corresponflence  to  have  been  received 
back  there  on  the  llth  of  May  1  »00.  When  a  search  was  made  for  them 
after  the  publication  of  the  articles  in  the  Panjihee  referred  to  in  this  case, 
they  could  not  be  found.  It  is  hinted  by  the  defence  that  these  papers  were 
abstracted  in  the  interests  of  Mr.  Spencer.  Now  it  is  perfectly  clear  that  Mr. 
Spencer  would  have  nothing  to  gain  from  the  disappearance  of  the  documents. 
He  must  have  known,  while  his  de  tractors  very  possibly  did  not  know,  that 
duplicates  were  to  be  found  in  the  local  registers  Moreover,  the  documents 
had  already  been  submitted  to  the  higher  authorities  and  he  had  thereby 
been  officially  cleared  of  the  imputation  cast  upon  him.  He  had,  therefore, 
no  reasonable  motive  for  removing  the  papers.  On  the  other  han  d,  the 
brother  of  the  deceased,  Farhat  Ali,  may  well  have  thought  that  the  papers 
would  furnish  him  with  grounds  for  pressing  the  claim  (to  which  I  will  refer 
below")  for  a  pension  for  his  brother's  widow,  or  an  alternative  which  is  at 
least  equally  probable— the  accused,  Jaswant  Rai,  when  collecting  materials 
for  his  version  of  the  case  in  the  Panjahee  may  well  have  thought  that  he 
would  embarrass  the  Government  or  obtain  evidence  incriminating  Mr.  Spencer 
by  getting  possession  of  the  documents  in  question.  If,  therefore,  it  is  to  be 
inferred  that  the  disappearance  of  the  documents  was  not  accidental,  the 
inference  will  not  be  favourable  to  the  defence. 

It  has  further  been  argued  for  the  defence  that  no  proper  enquirj'  was 
held  as  to  the  cause  of  the  death  of  Rafat  Ali.  I  am  quite  unable  to  follow  this 
argument.  The  enquiry  appears  to  have  been  conducted  in  a  perfectly 
regular  way  by  the  police  and  the  Tahsildar  also  was  present  at  the  most 
important  stage  of  it.  It  is  stated  by  Nawab  Khan,  and  the  statement  is 
confirmed  by  the  police  register,  that  the  Tahsildar,  Muhammad  Nakki  (who 
is  now  dead)  saw  the  body  of  Rafat  Ali  at  the  hospital.  It  is  further  proved 
by  a  letter  written  by  Farhat  Ali  (Exhibit  D-VII)  on  2nd  February  1900  that 
the  Deputy  Commissioner.  Dewan  Tek  Chand,  went  to  the  locality,  apparently 
in  consequence  of  an  anonymous  letter  sent  to  him  at  the  instance  of  Farhat 
Ali,  but  no  oae  came  forward  to  ?ive  evidence  b«fore  him.  It  is  most  pro- 
bable that  if  there  had  been  any  suspicious  circumstance  connected  with  the 
death  of  Rafat  Ali  it  would  have  been  brought  to  the  notice  of  one  or  other 
of  these  responsible  officials.  Lastly,  I  come  to  the  evidence  of  Farhat 
AJi,  who.  though  hostile  to  the  prosecution  and  not  altogether  trustworthy, 
has  on  the  whole  corroborated  the  story  told  by  the  Crown  witnesses.  He 
admits  that  he  saw  Rafat  All's  body  at  the  dispensary  and  identified  it.  Fe 
states,  probably  incorrectly,  that  he  had  previously  heard  a  rumour  to  the  effect 
that  Rafat  Ali  had  been  shot  by  the  District  Superintendent,  Police,  and  he  also 
says  that  the  skull  of  the  deceased  had  been  dissected  before  he  got  to  the 
dispensary.  He  admits,  however,  that  the  skull  was  put  together  again,  that 
the  body  was  made  over  to  him,  that  he  actually  buried  it  and  that  he  saw 
no  trace  of  a  bullet  wound.  Now  if  this  story  is  true,  it  offers  the  very 
stroncest  corroboration  of  the  evidence  for  the  orosecution     For  if  Farhat 
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Aii  reailj  suspected  that  his  brother  had  been  shot,  he  would  undoubtedly 
have  made  the  most  careful  examination  of  the  body  and  would  have  called 
all  present  to  witness  that  there  had  been  foul  play.  He  made  no  protest  at 
.  the  time,  and  when  cross-examined  on  the  subject  he  takes  refuge  in  the 
usual  evasion  ''behosh  ho  gia.''  For  the  reasons  indicated  below  I  do  not 
believe  that  Far  hat  Ali  heard  any  rimiour  of  Rafat  Ali  having  been  shot 
before  he  saw  the  body  ;  but  I  think  that  the  facts  that  he  was  present  at 
the  dispensary  while  thejjost  vmrtem  was  being  coi. ducted,  that  the  body  was 
made  over  to  him  for  burial,  and  that  he  has  never  alleged  that  it  bore  any 
suspicious  marks,  are  practically  conclusive  proof  that  the  chai'ge  brought 
against  Mr.  Spencer  is  unfounded.  My  conclusii.'ns  on  this  part  of  the  case 
are  that  the  Panjalees  account  of  the  death  of  Rafat  Ali  is  utterly  false,  that 
it  is  proved  clearly  and  conclusively  that  Rafat  Ali  was  not  shot  by  Mr. 
Spencer,  and  that  it  is  practically  certain  that  he  die  J  from  injuries  received 
from  a  fall  from  a  horse.  'Ihese  conclusions  arc,  as  already  observed, 
immaterial  to  the  question  whether  the  accused  have  committed  the  offence 
with  which  they  are  charged  except  in  so  far  as  they  bear  on  the  question 
oi  the  bond  fides  of  the  articles  in  the  Fanjabee  ;  and  in  order  to  decide 
this  latter  question  it  is  necessary  to  consider  not  merely  hat  the  facts 
were  but  in  what  light  they  were  presented  to  the  accused.  I,  therefore  ; 
proceed  to  discuss  the  information  which  the  witnesses  for  the  defence  have 
shown  to  have  been  in  the  possession  of  the  accused.  It  has  been  proved 
that  shortly  after  the  death  of  Rafat  Ali  a  rumour-  was  prevalent  that  he  had 
been  shot  by  Mr.  Spencer.  In  considering  the  evidence  as  to  the  cause 
of  his  death  I  have,  as  far  as  possible,  put  this  rumour  absolutely  on  one  side. 
It  is  clearly  irrelevant  in  this  connection,  and  I  have  only  admitted  the 
evidence  to  the  record  in  view  of  its  possible  bearing  on  th„  bond  fides  of 
the  accused.  The  origin  of  the  rumour  can  be  traced  without  difficulty  in 
a  number  of  letters,  put  in  by  the  defence,  which  were  written  by  Farhat 
Ali  to  his  nephew  Abdul  H  assan.  These  letters  afford  the  chief  reasun  for 
the  view  which  I  have  taken  above  that  Farhat  Ali  did  not  hear  any  rumour 
that  Rafat  Ali  was  murdered  before  he  saw  the  corpse,  and  it  is  noteworthy 
that  in  the  letter,  dated  5th  March  1900  (Exhibit  D.  IX),  he  merely  stated 
that  he  was  told  that  his  brother  was  missing.  From  the  fii-st  letter,  dated 
2-lth  December, I8t)9  (Exhibit  D.  Ill),  it  appears  that  some  application  had 
been  submitted  to  Mr.  Spencer;  what  it  was  is  not  clear,  but  it  seems 
probable  from  the  next  letter  (Exhibit  D.  IV},  dated  31st  December  1899, 
that  it  contained  a  request  ^or  a  pension  or  gratuity  for  Rafat  All's  widow  or 
heirs  on  the  groimd  that  he  died  on  duty.  In  neither  of  these  letters  is 
there  any  hint  that  Rafat  All's  death  was  other  than  accidental,  and  it  is 
not  till  the  tith  of  February  19(.0  that  we  lind  any  allegation  that  he  had  been 
shot  (,vide  Exhibit  D.  VI).  This  allegation  was  further  elaborated  in  the 
letter,  dated  5th  March  1900  (Exhibit  D.  IX).  It  was  clearly  at  the  instance 
of  F'arhat  Ali  as  shown  in  the  letters  that  Rafat  All's  widow  sent  a  petition 
to  the  Lieutenant-Governor,  dated  28th  February  1900,  with  the  result 
above  referred  to.  Farhat  Ali  admits  that  the  widow  was  dependent  on  him, 
and  it  is  fairly  obvious  that  his  object  was  to  induce  the  Government  to 
grant  her  a  pension.  ,  It  is  from  this  small  sordid  seed  that  the  scandal 
appears  to  have  sprung.  The  accused  heard  the  rumour  and  obtainei 
possession  of  the  letters.  Abul  Hassan,  who  gave  Lheui  the  letters,  and  Nazir 
Ali,  the  father  of  the  widow,  told  their  emissary  that   they  did  not  know 
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whether  the  rumour  was  true  or  false.  This  emissary,  wlio  is  called  Rama 
by  one  witness  and  Varma  by  another,  and  who  has  not  been  produced  before 
me,  obtained  from  Nazir  Ali  a  statement  of  the  facts  of  the  case  as  alleged  by 
Zarafat-ul-Nissa,  and  attescled  by  Ler  thumb  mark.  This  document  has  been 
put  in  evidence.  It  bears  no  date,  but  is  stated  to  have  been  written  8  or  1) 
months  ago.  It  seems  probable  from  the  tone  of  the  document  that  it  was 
either  dictated  or  put  into  shape  by  the  Fanjabees  representative,  and  it  is 
noteworthy  that  in  this  document  we  find  the  first  mention  of  the  pig  vhich 
looms  so  large  in  the  newspaper  articles.  A  few  other  witnesses  have 
deposed  that  the  pig  had  a  place  in  the  rumour  which  they  heard  in  1899.  The 
chief  of  these  are  two  Gujranwala  pleaders,  Lala  Hakim  Rai  and  Lala  Sardari 
Mai.  Without  questioning  the  veracity  of  these  gentlemen  it  seems  open  to 
doubt  whether  their  recollection  of  the  vague  rumour  -i\  hich  they  heard  more 
than  six  years  ago  has  not  been  coloured  by  the  revised  version  of  it 
promulgated  in  the  Fanjabee.  It  is  at  any  rate  significant  that  neither  in 
rarhat  All's  letters  nor  in  Zarafat-uLNisa's  petition  to  the  Lieutenant- 
Governor,  is  there  any  mention  of  a  pig  having  been  shot.  In  fact,  the 
widow  stales  in  her  petition  that  Rafat  Ali  was  shot  either  intentionally  or 
accidentally.  If  the  incident  of  the  pig  had  formed  a  part  of  the  story  wiiich 
was  then  being  circulated  it  would  almost  certainly  have  been  mentioned  in 
the  petition,  and  the  alternative  of  an  accident  would  certainly  have  been 
excluded.  It  is  difficult  to  avoid  the  conclusion  that  the  story  of  the  pig  was 
invented  by  the  accused  or  their  servant. 

The  above  are  my  conclusions  as  to  the  events  to  which  the  pai  0,^,1  apn.s 
in  the  Funjubee  relate  and  as  to  the  information  which  the  accused  possessed 
regarding  these  events.  I  now  turn  to  the  questiou  whether  in  publishing 
tlicse  paragraphs  the  accused  have  committed  the  oll'ence  with  which  they 
arc  charged.  Section  153  A  of  the  Indian  Penal  Code  consists  of  two  parts, 
iirst  a  general  clause,  containing  a  deiinition  of  the  oll'ence,  and  then  an 
explanation.  The  object  of  the  explanation  is  to  exclude  from  the  definition 
certain  acts  which  might  otherwise  be  regarded  as  falling  within  it.  It  is, 
therefore,  necessary  to  consider  firstly  whether  the  acts  done  by  the  accused 
constitute  an  olience  under  the  general  clause  and,  secondly,  whether  they  are 
not  saved  by  the  explanation.  The  general  clause  runs  :— ''  Whoever  by 
words,  either  spoken  or  written  or  by  signs,  or  by  visible  representations,  or 
otherwise,  promotes  or  attempts  to  promote  feelings  of  enmity  or  hatred 
between  dilierent  classes  of  His  Majesty's  subjects  shall  be  punished,  etc," 

Counsel  for  the  defence  contends  that  it  has  not  been  proved  that  the 
publication  of  the  articles  in  the  fanjabee  has  actually  promoted  any  class 
enmity  or  hatred.  It  is  difficult  to  prove  that  an  eliect  of  this  kind  has 
acluail}'  occurred  though  i  am  not  sure  that  it  might  not  be  assumed  that  an 
article  in  a  newspaper  has  produced  the  eliect  ^vliich  it  may  reasonably  be 
expected  to  produce  in  the  luiuds  of  its  readers.  But  it  is  unnecessary  to 
pmsue  this  point  because  the  law  makes  the  attempt  to  produce  the  effect 
eciUally  punishable  with  the  production  of  the  effect  itself.  1  will,  therefore, 
consider  only  whether  the  accused  have  attempted  to  produce  enmity  or 
halrca  between  different  classes  of  His  Majesty's  subjects.  Counsel  for 
accused  No.  1  has  raised  two  points  as  to  the  meaning  of  the  words  used  in  the 
flection.  He  ffist  pointed  out  that  there  was  possibly  a  distinction  in  the 
Mmds   of  the    legislature  between  "  promoting  "  and  "  causing  "  an  effect. 


Septr.  1907.  ]  CRIMINAL  JUDGMENTS— No.  10. 


though  he  did  not  indicate  what  deduction  was  to  be  drawn  from  the  distinc- 
tion ;  and  he  further  contended  that  the  enmity  or  hatred  referred  to  in  the 
section  must  be  reciprocal,  in  order  to  constitute  the  offence,  i.  e  ,  that  it  is  not 
an  offence  to  cause  class  A  to  hate  class  B  if  you  do  not  make  class  B  hate 
class  A.    With  re^rd  to  the  first  point  I  think  that  a  slight  distinction  may  be 
drawn  between  promoting  and  causing  :  the  word  promote,  derived  from  Latm 
•proworere,    conveys    the     idea     of     moving    forward,     and     has     wider 
application    than     the    word     cause.    A    man   could   not     cause    enmity 
without  promoting  it,     but    he  might  promote,    or    give    an.  impulse   to, 
enmity  which    was    already    existent    and    of  which  it  might,    therefore, 
be   contended  that  he    was    not   the    original   cause.    I    hold,    therefore, 
that  any  man     who     does    any    thing    to    stir    up  or  excite  enmity  or 
hatred,   whether  .latent  or    active,    between      class    and    class,  promotes 
the    effect     referred  to    in    secdon     153  A.     The    second  point   taken  by 
counsel     is     I    think  a    superfine    dictinction.    T    do  not  think    that    the 
words  "  enmity   or   hatred  between     different  classes  "    necessarily  imply 
that  these  feelings  must  be  felt  on  both    sides,   and    even    if  they    do, 
it  is  reasonable    to    hold    that    hatred    on    one    side   tends   to    produce 
enmity  on  the  other.    One    class    cannot  hate  another  for  long  without 
estranging    the  feelings  of  the  latter,   and  if   a    man   is    shown  to  have 
caused  hatred    or     enmity  on    one    side    he    must,    in    my    opinion,    be 
held   to     have    "promoted"     similar      feolings     on     the     other.    T  hold, 
therefore,  that  if  the    accused    have  attempted   to  produce   or  encourage 
feelings    of  enmity    or    hatred    in     the    minds   of  one  class  with  regard 
to  another    class     of    His    Majesty's     subjects    their     Act    comes   within 
the  definition    of    the    offence    given    in    Section      153  A.    Counsel  for 
defence    further    contends    that    no    attemnt   to  produce  an  effect  can  be 
held    to  be    proved  until  it    is    shown     that     the    effect    was  intended. 
This    contention    is,  I    think,   reasonable,   but     it    is    also  reasonable  to 
hold  that  when  a  man    does    an    act    deliberately  he  intends  to  produce 
the  effect    which    may    be     expected,  in    the  natural  course  of  things,  to 
ensue    from    his    act.    In    the  case    for    a    newspaper  article  the  best 
evidence    of    the    intention  of    the  writer  is  to  be  found  in  the  article 
itself.    It    is    part    of    the    case     for     the  defence  tteit  the   paragraph 
"  How    Misunderstandings     Occur "     was     published     deliberately    after 
careful  enquiry  and  T  must,  therefore,  assume  that  the  accused  intended 
and    attempted    to    produce   the     effect    which     might     reasonably    be 
expected    to    ensue     from     the     publication     of     the    paragraph.    The 
general     argument     in     this    and    the    preceding    paragraph  when  read 
together  may  be  summarized  briefly  as  follows  : — 

Murders  of  unoffending  natives  at  the  hands  of  European  Officers 
are  of  common  occurrence.  The  murderers  are  not  brought  to  justice, 
and  no  Government  enquiry  into  these  cases  can  be  trusted.  The 
following  deliberate  murder,  which  occurred  recently,  is  a  case 
in  point. 

Here  we  have  a  general  statement  and  a  particular  instance. 
The  general  statement  would  be  comparatively  innocuous,  were  it  not 
for  the  instance  put  forward  in  support  of  it.  You  may  tell  people 
that    they    are     being    oppressed,    and    that    their     fellows    are    being 
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can  give  them  specific  instances  of  oppression  and  murder.  The 
concrete  fact  appeals  more  to  the  imagination  and  creates  a  more 
'  \'ivid  impression  on  the  mind  than  any  number  of  general  statements. 
In  t^e  case  now  under  consideration  the  picture  wns  painted  in 
flaming  colours.  It  was  brought  nearer  to  the  public  by  representing 
the  occurrence  as  taking  place  "  only  the  other  day  "  instead  of  more 
than  six  years  previously.  An  appeal  was  made  to  the  religious 
prejudices  of  Mohammadans,  and  Europeans  were  held  up  to  contempt 
as  eaters  of  pig's  flesh.  The  dead  man,  Rafat  Ali,  was  as  it  were 
dragged  from  his  grave,  and  set  up  as  a  martyr  to  his  religion. 
His  murderer  was  represented  as  enjoying  the  sweets  of  life  and 
"the  privileges  of  the  dominant  race."  A  picture  like  this  put 
before  nn  uncritical  Mohammadan  youth  woidd  naturally  make  his 
blood  boil  with  indignation,  and  it  would  appeal  also  to 
liindu  fellow  subjects.  It  woiild  tend  to  excite  all  the  racial  and  religious 
passions  which  are  one  of  the  chief  obstacles  to  the  public  peace  and  to  the 
well-being  of  the  community.  I  cannot  believe  that  the  accused  did  not 
intend  or  attempt  to  excite  these  passions  ;  I  hold  it  to  be  absolutely  clear 
from  the  language  of  the  paragraphs  that  the  accused  attempted  to  promote 
enmity  and  hatred  in  the  minds  of  the  Indian  subjects  of  His  Majesty.  I  am 
here  met  by  an  objection  raised  by  counsel  for  the  defence  that  the  objects 
of  this  enmity  would  not  be  the  Europeans  in  India,  but  rather  the  Govern- 
ment, or  thfe  European  Officers  of  the  Government,  and  that  Section  153  A. 
does  not  apply  because  the  feelings  promoted,  or  attempted  to  be  promoted, 
were  not  between  diiTerent  claspcs  of  the  community.  It  is  true  that  the 
Government  is  attached  in  these  paragraphs,  it  being  alleged  that  enquiries 
into  charges  of  murdering  natives  brought  against  Europeans  are  simply 
burked.  The  logical  outcome  of  this  line  of  defence  would  be  that  the 
offence  falls  more  properly  under  Section  124  A.  a  much  more 
Serious  crime.  The  Government  has  not,  however,  prosecuted  the 
accused  under  the  section  relating  to  sedition,  and  I  have,  therefore, 
to  decide,  not  whether  the  section  applies,  but  whether  an  offence 
has  been  made  out  under  the  section  specified  in  the  complaint,  viz., 
Section  153  A.  Admitting  for  the  moment  that  the  attack  is  directed 
mainly  against  European  Officers,  it  might,  I  think,  be  maintained  that 
these  officers  are  sufficiently  numerous,  and  their  characteristics  sufficient- 
ly well  defined,  to  constitute  a  definite  class.  But  I  do  not  think  that  the 
two  paragraphs  in  the  Panjahee  refer  only  to  this  class.  In  the  mind  of 
the  ordinary  reader  little  distinction  would  be  drawn  between  the  official 
and  the  non-official.  The  great  majority  of  the  people  of  the  country 
know  the  European  only  through  the  official,  and  it  is  only  in  a  comparatively 
small  number  of  trading  centres  or  industrial  areas  that  they  are  brought  into 
close  contact  with  non-official  Europeans.  Moreover  the  feelings  appealed  to 
are  essentially  religious  and  racial  prejudices,  and  the  expression  "  the  domi- 
nant race  "  used  in  the  second  paragraph  makes  the  point  sufficiently  clear.  I 
hold,  therefore,  that  the  accused  attempted  to  promote  feelings  of  enmity 
and  hatred  against  the  European  subjects  of  His  Majesty.  I  have  thus 
shown  that  their  action  falls  under  the  general  clause  in  Section  153  A. 
and  I  have  now  to  consider  whether  it  is  saved  by  the  explanation.    The 

ovnl^inntinn     riin<!     n«    fr>l)nw^  • —     "   Tt    rlnpQ    nnf    -jmnnnt    in    on    nffnn^^    -.ir.'fV.In 
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the  meaning  of  this  section  to  point  out,  without  malicious  intention  and 
with  an  honest  view  to    their    removal,  matters,  which  are  producing,  or 
have  a  tendency     to     produce,   feelings     of    enmity    or     hatred  between 
different    classes    of    His    Majesty's    subjects."    It    will  be  apparent  from 
what  I  have  written    above   that  the  accused  have  no  claim  to  the  benefit 
of  this  explanation.    It  is  proved    that     Ihey  deliberately   misrepresented 
the    facts    connected  with    Rafat    Ali's     death.    They  knew  that  it  hnd 
occurred  more    than    fix   years  before    they   wrote  about  it,  and  yet  they 
described  it  as    having    occun-ed   "  only  the  other  day."    They  knew  that 
there  was  no  proof  that    he  was  murdered  ;    the  deceased's  own  relations 
told  them  that  they  did  not  know  whether  the  rumour  was  true  or  false ; 
they  had    possession   of   Farhat  Ali's  letters   and  probably    of  a  copy  of 
Zarafat-ul-Nisa's  petition  ;  and  they  knew  that  the  case  had  been  enquired 
into  both    at    the    time  of  the  occurrence  and  afterwards  at  the  instance  of 
the  Inspetor-Greneral  of  Police.    In  spite  of  this  knowledge  they  state<^l  the  • 
rumour  to  be  a  fact  and   they   added  details  which  were  not  justified  by 
the  information  before  them.    They  in   all   probability  invented  the  story 
of  the  pig,  and    they  gave  their  version  of  the  facts  in  the  most  virulent 
and  unseemly  language,  the  terms  of  which  the  counsel  for  the  principal 
accused    has    not    even  attempted    to  defend.    I  find  malice  on  the  part 
of  the    accused  proved    up  to  the    hilt.     It  is   further  not  proved  that 
the    articles   were    written  with   any  honest  view  to  the  removal  of  the 
evils  complained  of.    The     defence  has  argued  on  the  one  hand  that  the 
Government  was  attacked,  and  on  the  other  that  an  honest  appeal  was 
made  to    Government  to  have  an    impartial  enquiry  made   into  the  case. 
The   two    arguments   are  rather  inconsistent  and   the   former  is   evidently 
more  correct     than    the    latter.    I    can  find  in   the  paragraphs  themselves 
no  trace  of  any   honest    appeal  to    the    Government.    I,    therefore,   hold 
that  the    explanation  does  not  apply   to  the  present  case,  and,  finding  on 
the  grounds  detailed  above,  that  both  the  accused  have,  by  the  publication 
in  the    Panjubee,     of    the    two    paragi'aphs    cited    above,     attempted  to 
promote    feelings     of     enmity     and     hatred     between    the     native  and 
European    classes    of  His    Majesty's    subjects,    I  convict  them  both  of  an 
offence  under  Section  153  A  of  the  Indian  Penal  Code.    With  regard  to  the 
punishment   to  be    awarded    counsel  for    the  prosecution  has  asked  me  to 
consider  whether    the    offence  has  not  been   aggravated  by  the  conduct  of 
the  accused,  subsequent  to  the  commission  of  it,  and  he  has  referred  me  to 
the  Civil  Law  of  Libel  and  to  the  criminal  law  of  seditious  libel  in  England, 
No   case  of   a  prosecution    under    Section   153  A.  has  been  cited  and  the 
present  case  is,  so  far  as  I  am  aware,  the   first  of  its  kind.    It  is,  there- 
fore,   difficult  to  speak    with    any  authority  on  this  matter  of  aggravation. 
But  I  think  that  there  is  a  sound  analogy  between  the  law  of  libel  and  this 
section  of  the  Indian  Penal  Code.    The  principle  which  appears  to  me  to  un- 
derlie the   English  Law  of  Libel,  whether  civil  or  seditious,  is  that,  where  a 
man  by  making  a  certain  statement,  has  damaged  a    person's  reputation  or 
excited   seditious  feelings  against  the  State,  he  can  mitigate  the  harm  done 
by  withdrawing  or  retracting  the  statement,  and  he  can  aggravate  that  harm 
by  persisting  in  it.    Similarly,  in  the  case  of  an  oil'ence  under  Section  153  A, 
a  man  can  often  undo  much  of  the  harm  that  he  has  done  by  prompt  and 
public  withdrawal  of  the  statements  which   have  stirred  up  ill-feeling.    In 
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mainly   by  means  of  the  pnblicElion  of  a  false  and  malicious  account  of  the 
death  of  Rafat  All.    It  has  been  in  their  power  to  reduce  or  magnify  that  harm 
by  their  subsequent  conduct,  and  I  think  that  it  is  rebsonable  to  hold  tliat  in 
so  far  as  they  have  done  the  one  or  the  other,  their  offence  ha^  been  mitiji^atpd 
or  aggravated.    Viewing  the  conduct  of  the    defence  from  this  standpoint, 
there  can  be  no  do\ibt  that  it  has    seriou'ily  aggravated  the  offence.    Throuah- 
out  this  long  prosecution  the  defence  has  endeavoured  in  its  cross-examination 
of  the  Crown  witnesses   to  show  that  there  are  still  groimds  for  suspecting 
that  Rafat  Ali  was    muidered.    The    accused's  advisers  persisted  in  this 
course  long  after   the  production  of  th.^  pn.«f  wnrtew  report  had  proved  that 
the   story   was  a  lie,  and  they  went  so  far  as  to  call  witnesses  to  state  that  the 
reeds  in  the  place  where  the  body  was  found  are  cut  before  December.    Their' 
object  throughout  the  trial  has   undoubtedly  been  to  induce  people  to  believe 
that  there  were  grounds  for  the  aspertions     cast  on  Mr.   Spencer,  and  through 
him  on  the  European  community.    This  view    is  confirmed  by  the  astounding 
statement  made    by  coimsel  for    accused    No.  II  that  the  proceedings  in 
the  present  trial  have    left    the  circumstances  of  the  death  of  Rafat  Ali 
shrouded    in  deeper  mysteiy  than  before.    I  can    only  conclude  that  the 
accused  have  no  regret  for  the  evil  which  they  have  done  and  that,  on  the 
contrary,  they  have   striven  by  every  means  in  theii-  power  to  increase  and 
perpetuate  it.    Not  content  with  their  original  attempt  to  promote  enmity  and 
hatred  between  class  and  class  they  have  obstinately  persisted  in  the  attempt, 
and  have  neither  in  the  Court  nor  in  their  newspaper   made  any  qualification 
of  the  malicious    and  untrue  statements  which  they  have  published.    Their 
conduct  in  this  respect  constitutes,  in  my  opinion,  a  serious  aggravation  of 
the  very  serious  offence  which  it  is  my  duty   as  a    Magistrate  to   pimish. 
Jaswant  Rai,   the  accused  No.  I,  is  the  Proprietor,   Printer  and  Publisher 
of  the  Pawjii  Jee,  and  has  evidently  been  the  prime  mover  both  in  the  publica- 
tion of  the  offending  paragraphs,  and  in  the  subsequent  conduct  of  the  defence. 
I  feel  that  nothing  short   of  the  maximum  penalty   Avill   meet  the  ends  of 
justice  in  his  case,  and  I,  therefore,   sentence  him  to  two    years'  rigorous 
imprisonment  and  to  a  fine  of  one  thousand  rupees,  and  in  default  of  pay- 
ment of  the  fine  to  a  further  term  of  six  months'  rigorous  imprisonment. 
Athavale,  the  accused  No.  II,  is  the   Editor  of  the  paper  and  has  presumably 
acted    under   the  influence  of  Jaswant  Rai.    Although  this  docs  not  excuse 
him  from  resiwnsibility,  a  less  severe  punishment  will,  I  think,  be  sufficient 
in  his  case.    I  sentence  him  to  six  months'   rigorous  imprisonment  and  to 
a  fine  of  two  hundred  rupees,  and  in  default  of  payment  of  the  fine    to  a 
further  term  of  three  months'  rigorous  imprisonment . 

The  learned  Sessions  Judge  maintained  the  conviction  but 
reduced  tbe  sentence  in  the  case  of  Jaswant  Rai  to  six  months' 
rigorous  imprisonment. 

The  case  has  now  come  before  us  on  Revision  and  has  been 
argued  before  us  at  considerable  length. 

The  first  point  with  which  I  have  to  deal  is  the  meaning  of 
Stiction  153  A,  Indian  Penal  Code. 

The  section  itself  is  extremely  wide,  it  is  however  controlled 
by  the  explanatiiQ  and    by  provision  of  Sectioa    196,   Oriojinal 
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Procedure     Code,   which   reuder   the  sanction    of    Government 
necessary  for  a  prosecation  nnder  this  section. 

The  words    used   are    "  promotes   or  attempts   to    promote 
"  feeh'ngs  of  enmity  or  hatred    between  different  classes." 

The  word  "  promote"  in  Webster's  Dictionary  is  said  to  mean 
(1)  to   contribute   to   the  growth,  enlargement   or    prosperity  of 
any  process  or  thing  thst  is  in  course  ;  to  forward;  to  further  ;   to 
encourage;  to  advance  ;  to  excite,  and  also  "  to  urge   on  or   incite 
another  as  to    strife".     A  man  may  promote  a   thing  without  in- 
tending to  do  so,  as  a  matter  of  fact  it  often  happens   that  a  man 
intending  to  promote   ore  thing   actually  promotes  the  opposite, 
ex.  gr.,  measures  intended  to  prevent   drunkenness   often  increase 
it.     Free  trade  intended  to  promote  the  prospi  lity  of  the  country 
may  injure  the  country.     It  would  therefore  appear   that  apart 
fiom  "    intention  "    not    being     mentioned     in      the   section    it 
forms   no  essential  part   of   the  meaning    of  the  w<»jd  "  pi-omo- 
tion." 

However  from  the  conjunction  of  the  words  "  attempt  to 
promote  "  with  "promote  ",  I  am  disposed  to  think  that  it  was 
intended  by  the  framer  of  the  section  that  intention  should  be 
an  element  in  the  offence,  and  will  act  on  this  view.  It  is  not 
essential  to  the  meaning  of  "  promotion  "  that  the  object  arrived 
at  should  be  effected.  That  I  take  to  bo  one  of  the  differences 
between  "  promoting"  and  "  causing".  Cause  implies  effect. 
Promotion  does  not.  The  promotion  may  fail  of  its  object, 
in  this  respect  it  may  be  a  synonym  for  "  foment."  It  is  also 
not  essential  that  promotion  should  be  with  reference  to 
sometLing  already  in  existence.  It  would  be  possible  to  promote 
hatred  where  amity  had  previously  existed. 

It  is  also  obvious  that  enmity  may  be  promoted  as  strongly, 
or  more  strongly,  by  stories  that  are  true  than  by  stories  that  are 
false. 

The  proved  fact  that  a  man  ia  cruel  is  more  likely  to  promote 
enmity    than  a  false  allegation  that  a  man  is    cru^l. 

Though  the  literal  meaning  of  the  section  may  be  very  wide 
as  I  have  indicated  above;  yet  the  section  mast  be  construed  with 
those  limitations  which  govern  generally  the  construction  of 
penal  enactments.  It  will  save  much  writing  if  I  concede  at  once 
that  unless  I  were  satisfied  that  the  accused  had  a  conscious 
intention  of  promoting,  causing,  or  exciting  (or  whatever  word 
may  be  used)  enmity  and  hatred,  I  would  not  maintain  the 
conviction. 
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1  have  studied  caiefuUj  the  case  Queen   v.  Bums  (^).     That 
was  a  case  under  the  common  law  of  England,  and   this  is  a  case 
under  the  Indian    Penal    Code,    and   it   is   only    the   spirit   that 
jjervades  that  judgment  that  is  helpful  iu  decidiug  this   case.     1 
feel  nothing  but  admiration  for  the  spirit  pervading  that  judgment 
and   would  wish  to  follow  it  entirely.     It   must  be  kepfc   in  mind, 
however,  that  the  law  of  England  is  different   from  tlie   law   of 
India,  and  what  is  safe  and  legitimate  in  England  may  not  be  so  in 
India.     Mr.  Justice  Cove  there  advised  the  jury.     "If    from  , any 
"  sinister  motive,  as,  for  instance,  notoriety,  or  foe  the  purpose  of 
"personal  gain,  they  desired  to  bring  the  people  into  conflict  with 
"the  authorities,  or  to  incite  them  turnultuously  and  disorderly  to 
"  damage    the    propei  ty  of   any  unolfending   citizens,  you  ought 
"  undoubtedly  to  find  them  guilty.     On  the   other   hand,  if  you 
"  come  to  the  conclusion  that   they  were    actuated  by  an  honest 
*'  desire  to  alleviate  the  misery  of  the  unemployed,  if  they   had  a 
"  real  and  bund  fide  desire  ta  bring  that  mieeiy   before  the  public 
"  by  coDstitutional  and  legal  means,  you  should  not  be    too  swift 
"  to  mark  any  hasty  or  ill-considered  expression  which  they  might 
"  utter  in  the  excitement  of  the  momu:.t.  " 

This  brings  me  now  to  a  '.lonsideiatiou  of  the  articles  with  a 
view  to  determine  whether  there  is  in  them  any  conscious 
intention  to  promote  feelings  of  enmiiy  and  hatred. 

iSir   Arthur    tStiacLey  in    Queen- Lrnj'ress    v.  Bed    (Janyadhar 

Tilak  ^^),  at  pages  IbU  to    142,  gives  very  useful  guidance  as    to 

how  this  18  to  be  dote.  He  sa^s  "  It  may  i.el  be  eu^y    to   express 

'•  the  difleience  in  woid&j  but  ilie    difleieuce    in    lone  and    spirit 

"and    geneial   drift    between   a    writer    who    is    trying  to   stir 

"  up    ill-will     and    one     who     is     not,      is    generally      unmii.- 

"  takeable."     1  have  caiefuUy  studied  the  articles  and  Can  come 

to  no  other  conclusion    than    that  theie  is   iu  them    apparent  a 

deliberate  intention  to   promote    feelings  of  enmity    and    hatred. 

The  argument  for   accused  is    that  their  intention    was   only  to 

secure  that  these  cases     in  which  the    death   of  an  Indian  has 

occuiied  should  be  pirperly   et quired   into  and   dealt  with   by 

Government,  and  that  though  their   language  may  have  been  too 

violent,  it  was  only  so  to   secure   this  object.     I  am    unable   to 

accept  this  argument,  it  is  unnecessary  for   me  to  go   over  the 

ground   which   has  been    covered    by    the   Lower  Court.     The 

Sessions  Judge   deals  wif/h  this  question  as  follows  : — 

"  To  return  to  the  language  of  the  paragraphs.     1  note  that 
the    classes  opposed  are  "  Indians  "  and    "  European     officers." 


(.1)  16  Cox  Cr.  Cos.  355.  C^)  /.  L.  K.,  XXII  Bom.,  112. 
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Ifc  is  not  a  question  of  officials  and  non-officials,  it  is  not  alleged 
that  members  of  the  gviverning  diss,  whether  Assistant 
Comn-.issionors  or  Tahsildurs  are  hard  on  the  people  committed 
to  their  charge.  The  Europeans  and  Indians  are  contrasted . 
Counsel  for  the  defence  have  referred  rao  to  the  paragraphs  in 
the  issue  of  4th  April.  They  were  appealed  to  as  showing  an 
honest  purpose  running  throughout. 

I  need  only  refer  to  the  last  sentence  of  tlie  article  headed 
"  Another  Story."  The  article  deals  with  the  accidental  shooting 
of  a  shihari  by  a  European  District  Officer,  and  the  death  of  two 
natives,  employed  to  carry  the  baggage  of  the  Deputy  Commis- 
sioner of  Rawalpindi,  from  exposure.  The  last  sentence  runs  : 
«*  Wo  cannot  help  observing  that  had  there  been  Indian  gentlemen 
"  of  even  the  highest  standing  and  position  corcerned  in  similar 
"  affairs,  they  would  long  since  have  been  deprived  of  their 
liberty  ".  Here  we  have  the  same  contract  intensified.  The 
European  as  opposed  to  the  native.  To  proceed  :  The  paragraph 
headed  "How  Misunderstandings  Occur"  mentions  instances 
"  of  manslaughter ;  yea  even  of  deliberate  murder  of  Indians 
**  at  the  hands  of  European  officers  ".  The  whole  tone  of  the 
paragraph  is  most  inflammatory  :  note  the  words  "  mercilessly 
"  launched  into  eternity."  A  hit  is  made  at  the  manner  in 
which  poot-mortem  exarainaKans  ara  conducted  in  the  expression 
"  for  having  so-called  enlarged  spleen-^."  Then  .  follows  the 
individual  instance  adduced  to  prove  the  general  rale.  The 
expression  '*  European  Officers  "  again  occurs.  Then  follows  the 
story  of  the  pig,  given  as  a  fact,  when  there  is  not  one  iota  of 
evidence  to  prove  it,  or  any  attempt  made  to  allege  it  by  the 
people  beat  qualified  to  know  of  it  till  6  years  after  it  was 
alleged  to  have  occurred.  Capital  is  made  out  of  the  unclean 
habits  of  the  Kurjpaans  in  the  eyes  of  th9  Maharamidan  in 
making  a  "  heavenly  feast  "  off  a  full-grown  fat  porker.  A 
contrast  is  drawn  between  this  picture  and  the  simple  faith 
of  the  poor  Muhammadan.  It  is  then  alleged  that  the 
sahih  was  guilty  of  murder,  but  the  British  Indian  Penal 
Code  might  perhaps  call  it  culpable  homicide.  The  article 
concludes  with  an  allusion  to  the  dominant  race  and  to  the 
fact  that  the  higher  authorities  were  shortly  afterwards 
apprized  of  what  had  occurred,  but  took  no  steps  except  to  hush 
the  matter  up. 

In  all  this  there  is  no  trace  of  bond  fide  criticism  of  the 
Government.  There  is  no  honest  abuse  of  the  Government.  A 
picture  is  presented  in  the  most  lurid  colours  of  the  habitual 
recklcRsness  of  the  Euronean  with  regard  to  native  life. 
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The  general  statements  therein  made  are  supported  by  a 
epccnfic  story,  given  as  true  fact,  pf  the  mu-dpr  of  a  native  by  a 
European  under  the  most  brutal  circamstauces.  The  story 
which  is  given  out  as  true  is  now  shown  to  have  been  based  on 
one  of  the  flimsiest  of  rumours,  the  growth  of  which  can  very 
easily  be  traced,  and  which  the  Proprietor  and  Editor  of  the 
Panjnbee  must  have  known  to  be  a  rumour  and  nothing  but  a 
rumour.  To  the  colouring  of  this  rumour  they  themselves 
coutrituted  no  small  part. 

The  theory  of  the  defence  that  the  accused  intended  merely 
to  criticize  Government,  and  published  the  story  of  the  murder 
as  a  reported  incident  that  they  believed  to  be  true,  absolntely 
falls  to  the  ground. 

This  seems  to  me  a  fair  criticism  of  the  articles,  and  I  may 
note  in  addition  to  this  that  the  articles  put  as  happening  only 
the  other  day  what  happened  in  fact  in  1899. 

A  good  deal  of  argument  has  been  addressed  to  us  to  show 
that  the  accused  had,  as  a  matter  of  fact,  good  ground  for 
supposing  Rafat  AH  had  been  shot,  and  that  there  has  been  no 
proper  enquiry.  I  do  not  think  that  this  contention  had  been 
established,  granting  that  there  had  been  a  rumour,  it  appears 
to  have  died  out,  or  was  on\y  kept  up  by  Rafat  Ali's  family, 
who  had  an  obvious  motive  for  maintaining  such  a  position, 
and  an  old  rumour  is  no  ground  for  a  deliberate  charge  of 
murder. 

The  death  of  Rafat  Ali  wac  due  to  a  fall  from  a  horse. 
There  do  not  appear  to  have  been  any  suspicions  circumstances 
connected  with  his  death,  and  the  enquiry  made  appears  to  have 
been  the  usual  one  made  on  the  occurrence  of  an  accidental 
death. 

It  was  further  argued  that  European  and  Indian  are  not 
classes  within  the  meaning  of  the  Section. 

la  the  general  acceptance  of  the  readers  of  a  paper  like  the 
Panjriftee,Europeans  represent  the  governing  class,  andlndians  the 
governed  class.  This  may  be  gathered  from  the  articles  them- 
selves where  the  Europeans  are  spoken  of  as  the  dominant  race. 

The  relations  between  the  governors  and  governed  must  in 
the  nature  of  things  always  be  of  a  delicate  nature  and  have  a 
tendency  to  be  opposed.  It  is  only  necessary  to  look  back  to 
the  mutiny  to  realize  this,  and  I  have  uo  doubt  that  European 
and  Indian  are  classes   within  the   meaning  of  the  section. 
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I  have  no  doabt  in  my  mind  that  the  accused  consciously 
intended  to  promote  enmity  and  hatred  on  the  part  of  Indians 
towaids  EuiopeanH,  and  that  they  aie  not  saved  by  the  explana- 
tion to  the  Section,  and  have  been  rightly  convicted  of  an  offence 
under  Section  153A.,  Indian  Penal  Code. 

The  conviction  is  for  attemptinef  tf)  promote,  not  for 
promoting,  and  there  remains  one  argument  of  Mr.  Grey  to 
notice.  He  drew  a  distinction  between  an  intention  and  attempt 
which  no  donbt  exi:^ts,  bnt  as  accused  had  a  conscious  intention 
of  promoting  enmity,  and  published  an  article  in  pursuance  of 
that  intention,  they  clearly  made  an  attempt. 

The  question  of  punishment  is  a  very  difficult  one.  It  is 
perfectly  legitimate  for  a  paper  to  say  that  even  justice  is  not 
done  between  Europeans  and  Indian^,  and  that  proper  enquiriesi 
are  not  made  into  cases  in  which  Indians  meet  their  death  at  the 
hands  of  Europeans,  and  to  press  these  points  by  strong  language 
with  the  object  of  effecting  improvement  in  the  matter.  The 
contention  may  also  be  supported  by  instances,  or  even  supposed 
instances,  if  suppositions  are  not  exaggerated  into  facts.  There 
is,  however,  a  line  which  must  not  be  overstepped,  and  writings 
must  not  be  couched  in  such  a  way  ns  to  have  no  influence  on 
Government,  but  only  to  excite  enmity  against  Europeans,  and 
thecontentioQ  must  not  be  supported  by  th"^  invention  of  instances 
or  by  representing  idle  rumours  as  being  established  facts. 

The  articles  now  under  consideration  are,  as  I  have  pointed 
out  above,  very  flagrant  violations  of  the  law  in  these  respects. 
As  a  punishment  for  defamation  the  sentence  inflicted  wOuld  not 
be  too  severe.  To  charge  an  innocent  man  with  deliberate 
murder  on  totally  insufficient  ground  is  a  very  serious  offence, 
and  the  gravity  of  this  conduct  may  be  taken  into  account  in 
ft  warding  punishment  for  the  offence,  of  wliioh  the  accused  have 
been  convicted. 

One  of  the  accused,  Jaswant  Rai,  is  a  young  man  of  25  and 
an  M.  A.,  the  other  the  Editor,  age  45,  must  be  a  man  of  some 
education,  and  it  is  extremely  painful  to  send  such  men  to  jail.  I 
woald  gladly  take  into  consideration  that  this  is  the  first 
prosecution  under  this  Section,  and  that  great  license  has 
hitherto  been  enjoyed  with  impunity  by  the  Press,  and  that  a 
liohter  punishment  might  have  the  desired  effect  of  keeping  the 
Press  within  the  law. 

Also,    that  a  sense  uf  respousibility,  essential  iu    the  conduct 
rst  a   nonor     in  nnf  Mph   tfpnpra]]v  fplt    bv  the    Tndinn  Pmsq  ns  if  ih 


40  CRIMINAL  judgments-No.  10.  [  iucbd 


by  the  English  Press,  and  that   this   sense  of  resi^onsibility  may 
be  produced  without  violent  means. 

If  I  had  seen  on  the  part  of  accused  any  recognition  of  the 
wrongfulness  of  their  conduct,  or  any  sense  of  penitence  or 
prospect  of  improvement,  I  would  have  given  eflictto  these 
views. 

I  have,  htwtvd,  btdi  i  Lit  tf  f(e  ic  f^^u  cf  tucl  ixh  t.Hifudc 
on  the  part  of  the  accused. 

Making  allowance  for  the  exigencies  of  this  defence  in  this 
case,  their  attitude  has  been  a  justification  of  their  conduct.  The 
violence  of  the  language  has  no  doubt  been  deprecated  by  their 
counsel,  but  this  dots  not  meet  the  case.  What  was  dej-iiable 
Avas  some  retraction  or  apology  in  the  paper  to  reach  the 
readers  of  the  original  articles. 

With  a  view  to  satisfy  myself  as  to  what  was  the  attitude 
of  the  paper  since  this  prosecution  of  the  paper  has  been  started, 
I  invited  couneel  to  file  the  issues  of  the  paper  since  that  time  for 
perusal  of  the  Court.  Counsel  said  he  would  consult  his  clients 
on  the  subject,  but  the  accused  have  not  availed  themselves  of 
the  opportunity  thus  offered   to  them. 

I  see  no  sufficient  reason  for  interfering  with  the  sentence, 
except  that  I  would  alter  the  imprisonment  from  rigorous  to 
simple. 

16th  Avril  1907,  Reid,  J. — The  petitioners,  who  are  the   Proprietor  and  Pub- 

lisher and  the  Editor  of  a  newspaper  published  bi-weekly  in 
English  at  Lahore,  under  the  name  of  "  The  Panjabee"  have 
been  sentenced  to  rigorous  imprisonment  for  six  months  and  a 
fine  of  Rs.  1,000  and  to  rigorous  imprisonment  for  six  months 
and  a  fine  of  Rs.  200,  respectively,  under  Section  153  A.  of  the 
Penal  Code  in  respect  of  an  article  published  in  their  paper  on 
the  11th  April  1906. 

At  the  trial  before  the  District  Magistrate  both  petitioners 
accepted  full  responsibility  for  the  publication.  Although  no 
appeal  lay  to  this  Court,  and  the  application  was  filed  on  the 
revisional  side,  counsel  for  the  petitioners  was  heard  on  the 
evidence,  so  far  as  it  affected  the  question  of  good  faith,  and 
of  absence  of  intention  to  promote  or  attempt  to  promote  feelings 
of  enmity  or  hatred  between  different  classes  of  His  Majesty's 
subjects,  and  of  sentence. 

The  question  of  the  truth  or  falsehood  of  the  account  of 
Rnfnl  Ali'sdpRih  contained  in  the  article  was   not  directly  before 
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for  the  petitioners  contended  that  his  clients  had  been  prejudiced 
by  the  action  of  the  Magistrate  in  erroneously  holding  that  two 
questions  put  to  the  witness  Jeremy  were  irrelevant.  The  object 
of  the  questions  was  to  elicit  from  the  witness,  statements 
contradicting  a  denial  by  the  witness  Hayat  Muhammad  of 
having  told  Jeremy  "  last  summer  "  (of  1906)  "that  the  Pania- 
bee*s  account  of  the  case  was  correct ".  It  was  not  contended 
that  the  poict  was  specifically  taken  in  the  Appellate  Court  and 
a  perusal  of  the  judgments  below  and  of  the  evidence  of  Hayat 
Muhammad  satisfied  us  that  the  findings  on  the  facts  would  not 
hare  been  affected  by  any  answers  which  Jeremy  might  have 
given  to  the  questions.  Hayat  Muhammad's  evidence,  in  examina- 
tion in  chief  was  merely  that  he  remembered  the  investigation 
into  the  death  of  Rafat  AH,  6  or  7  years  before;  that  the  Thane- 
dar  Karam  Chand  called  him  ;  that  Ram  Narain,  Sub-Inspector  > 
was  there ;  that  the  witness  went  to  the  spot,  and  that  it  was 
found  on  investigation  that  Rafat  Ali  had  died  from  a  fall  from 
a  horse ;  that  there  were  hoofmarks  and  drops  of  blood  on  the 
spot ;  that  Karam  Chand  wrote  a  report  and  that  the  witness 
f?igned  it. 

Hayat  Muhammad  was  Zaildarpf  the  village  in  which  the 
body  was  found  and  was  summoned  to  the  investigation  in  his 
official  capacity.  Had  the  whole  of  his  evidence  been  excluded 
as  the  result  of  Jeremy's  evidence,  it  is  extremely  improbable 
that  the  result  of  the  trial  would  have  been  affected.  For  these 
reasons  the  re-examination  of  Jeremy  was  not   ordered. 

The  first  argument  to  be  dealt  with  is  that  the  Court  must 
consider  what  view  the  public  would  take  of  the  language 
complained  of.  This  is  correct,  with  the  modification  that  the 
word  **  public  "  must  be  understood  to  refer  specially  to  the  class 
or  classes  to  which  the  readers  of  the  newspaper  presumably 
belong.  The  next  argument  was  that  the  truth  of  the  state- 
ments in  the  article  is  immaterial.  This  is  incorrect  in  so  far  as 
the  intention  is  concerned.  An  obviously  false  statement  of 
date  or  material  fact  necessitates  a  consideration  of  the  motive 
for  the  statement,  and  the  absence  of  any  motive  except  that 
charged  may  lead  to  the  conclusion  that  the  publication  was  with 
the  intention  or  motive  charged. 

The  next  argument  was  that  the  petitioners,  though  charged 
under  Section  15B  A.,  were  convicted  under  Section  124  A.  This 
is  incorrect.  The  reasons  recorded  for  the  convictions  are 
reasons  justifying  convictions  under   Section  153  A.  and  the  con- 


CRIMINAL  JUDGMENTS— No.  10.  [  Rkooro 


The  next  argament  was  that  Section  153  A.  is  ancillary  to 
Section  153,  and  that  language  which  does  not  tend  or  is  not 
intended  to  cause  a  riot  does  riot  justify  a  conviction  under 
Section  153  A.  Tbi."  is  incorrect.  Sections  124  A.,  153  A.  and 
hOb  weie  enacted  by  Act  IV  of  1898.  Section  124  A.  was  inserted 
in  Chapter  VI,  which  deals  with  offences  against  the  State ; 
Section  153  A.  was  inserted  in  Chapter  VIII,  which  deals  with 
offences  against  public  tranquillity,  which  may  be  of  mind  or 
body  ;  Section  505,  instead  of  being  inserted  in  Chapter  VII, 
which    deals    with    offences   relating     to    the   army    and    navy, 

appears  in  Chapter  XXII,  apparently  because  the  then  existing 
Section  505  contained  some  of  the  provisions  contained  in  the 
new  Section,  and  the  Section  was  not  limited  to  offences  relat- 
ing to  the  army  and  navy.    Section  153  A.  is  no  more  ancillary  to 

Section  153  than  Section  124  A.  to  Section  124. 

As  laid  down    in    Maxv/ell     on     the   Interpretation     of  the 
Statutes,    Edition  4,    page  394-5,  the   paramount     duty    of  the 
jadicial  interpreter  is  to    put   upon   the    language  of    the     legis- 
lature,   honestly  and    faithfully,  its  plain    and  rational    meaning, 
and  to  promote  its  object.     It   is  true  that,    in   cases   of   doubt. 
Courts  may  be  guided  by  the   position  in  an  Act   of  a  particular 
Section,  but  here  there  is  no  room  for  doubt.     The   offence   made 
punishable  is  the  promotion  of,  or    attempt  to    promote  certain 
feelings  between  different  classe?,  and   the  question  whether  the 
actual  or  anticipated    result  of   the  promotion   or  attempt  was  a 
riot  or  other  breach  of  the  peace  is  immaterial  to  the  conviction. 
The  next  arguments  were  that  recklessness   and    intention 
dift'tr,    and    that  every    intention    except   that  charged    must  be 
excluded  before  the  convictions  could  be  maintained. 

Reckless  use  of  language  might  possibly  result  in  the 
feelings  specified  in  the  Section  being  promoted,  and  the  question 
whether  there  was  mere  recklessnei-s  or  intention  might  have  to 
be  considered,  but  the  convictions  with  which  we  are  dealing 
vpere  of  attempts  and  intention  is  a  necessary  element.  This 
intention  may  be  presumed  from  the  language  used  if  all  reason- 
able alternatives  are  excluded. 

The  next  argument  was  that  it  is  impossible  to  prove  an 
attempt  to  promote.  Wliere  there  is  an  intention  and  something 
io  done  with  the  object  of  effecting  the  result  intended,  there  is 
au  attempt. 

The  next  tugument  wat.  that  !he  existence  of  the  feelings 
specified   must  be  established   before  any  question  of  attempt  to 
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Whether  the  feelicgs  which  exist  are  of  indifference  or  of  friend- 
ship or  of  enmity  or  bntred,  anything  which  tends  to  convert 
the  two  former  into  enmity  or  hatred  or  to  increase  the  enmity 
or  hatred  promotes  feelings  of  enmity  or  hatred. 

Feelings  of  some  sort  necessarily  exist  between  the  English 
subjects  of  His  Majesty  and  His  Indian  snbjects  for  whose 
perusal  the  article  in  question  was  published.  No  Indian 
reader  of  a  newspaper  can  possibly  be  ignorant  of  the  existence 
of  English  fellow-subjects,  and  there  cannot  be  an  absolute 
absence  of  all  the  feelings  above  specified. 

The  next  argument  was  that  the  word  "  classes "  in  the 
Section  does  not  mean  "  races  "  and  that  Englishmen  and  Indiana 
are  not  members  of  different  classes.  I  concur  in  the  reasons 
recorded  by  the  learned  Chief  Judge  for  holding  that  thiM 
argument  is  unsound,  and  that  for  the  purposes  of  the  Section 
Englishmen  and  Indians  constitute  separate  classes.  The  article 
in  question  itself  divided  the  members  of  the  two  races  into 
dominant  and  servient,  though  the  word  "  race  "  was  used. 

The  next  argument  was  that  the  petitioners  did  not  intend 
to  promote  the  feelings  specified  in  the  Section,  but  intended 
only  to  urge  the  authorities  to  deal  with  a  case  which  had  not 
been  properly  dealt  with. 

It  was  contended  that  the  article  of  the  11th  April  must 
be  read  with  articles  of  the  4th  April  1906,  to  which  it  referred  ; 
that  those  articles  commented  on  two  other  cases  of  oppression 
and  ill-treatment,  which  had  not  been  properly  dealt  with  ;  that 
if  the  persons  concerned  in  those  cases  had  been  Indians,  the 
action  of  the  police  would  have  been  different  and  the  persons 
concerned  would  have  been  arrested  and  punished,  and  that  the 
results  of  the  article  of  the  11th  April  have  been  a  searching 
investigation.  The  first  point  to  be  noted  with  reference  to 
these  contentions  is  thar,  although  the  petitioners  were  fully 
aware  that  the  death  of  the  mounted  orderly,  Rafat  Ali,  occur- 
red in  1900,  it  was  stated  in  the  article  in  question,  published  in 
April  1906,  to  have  occurred  only  the  other  day.  The  conter- 
tion  that  this  mis-statement  was  due  to  ignorance  of  the  English 
language  is  hopeless.  The  publisher  and  proprietor  is  a  Master 
of  Arts  of  an  Indian  University  and  the  Editor  is  about  45  years 
of  age  and  has  not  attempted  to  establish  ignorance  of  that 
language.  It  is  idle  to  contend  that  a  person  ign  orant  of  a  langu- 
age would  have  been  selected  for  or  could  conduct  t'le  editorship 
of  a  paper  published  bi-weekly  in  it.  If  a  newspaper  intended 
for  circulation  among  Englishmen   in    Natal   were    to  contain 
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an  article  describing  harrowing  incidents  of  the  mntiny  of  1857 
and  stating  that  they  occurred  *'  only  the  other  day",  the  only 
reasonable  inference,  in  the  absence  of  evidence  or  a  reasonablo 
presumption  of  ignorance  would  be  that  the  pablication  was 
intended  to  hold  Indians  up  to  hatred,  and  the  same  inference 
must,  in  my  opinion,  be  drawn  in  this  case. 

The  dicta  of  Oave,  J.,  in  Begina  v.  Burns  ami  othfti 
cited  at  the  Bar  and  in  the  judgment  of  the  learned  Chief  Judge, 
and  the  dicta  of  Fitzgerald,  J,,  in  Begina  v.  Sullivan  ('),  cited  by 
Cave,  J.  are  directly  in  point.  A  belief  that  Englishmen  are 
habitually  cruel  and  unjust,  and  that  equal  justice  is  not  meted 
out  to  Englishmen  and  Indians,  must  necessarily  inspire  the  race 
which  suffers  by  the  cruelty  and  injustice  with  hatred  of,  and 
enmity  to  the  favoared  race,  and,  although  the  allegations  of 
cruelty  and  injastice  may  not  be  believed,  a  man  cannot,  as 
laid  down  by  Cave,  J.,  escape  from  the  consequence  of 
uttering  words,  with  intent  to  promote  such  feelings,  solely 
because  the  persons  to  whom  they  are  addressed  may  be  too  wise 
or  too  temperate  to  be  influenced  by  them.  It  is  therefore 
unnecessary  to  establish  the  success  of  the  attempt, 

Fitzgerald,  J.,  in  charging  the  Jury  in  Begina  v.  Sullivan, 
said :  "  In  dealing  with  the  articles  you  should  not  pause  upon  an 
"  objectionable   sentence  here   or  a   strong  word  there.     It  is  not 

"  mere  strong  language,  or  tall  language   or   turgid   langu- 

"agethat  should  influence   you If,  on  the  other  hand, 

"on  the  whole  spirit  and  import  of  these  articles,  you  are  obliged 
"  to  come  to  the  conclusion  that  they  are  seditious  libels,  and  that 
"  their  necessary  consequences  are  to  excite  contempt  of  Her 
"  Majesty's  Government  or  to  bring  the  administration  of  the 
"law  into  contempt  and  impair  its  f unctions^f  you  come  to 
"  that  conclusion,  either  as  to  the  articles  or  prints,  or  any  of 
"them,  then  it  becomes  your  duty  honestly  and  fearlessly  to 
"  find  a  verdict  of  conviction  upon  such  counts  as  you  believe 
••  are  proved". 

Applying  these  rules  to  the  article  of  the  VI  th  April,  the 
only  conclusion  which  can,  in  my  opinion,  be  arrived  at  is  that 
the  petitioners  were  not  betrayed  by  a  desire  to  obtain  justice 
and  to  move  the  authorities  to  institute  a  proper  investigation 
into  the  use  of  strong  language,  but  that  the  language  used  was 
intended  to  promote  feelings  of  enmity  and  hatred  towards  the 
race  alleged  to  be  cruel  and  unjust  and  favoared  . 

(')  11  Cox  cr,  caa.  44, 
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Reference  to  the  articles  of  the  4tli  April  does  uot,  in  my 
opinioQ,  help  the  p.'titioiicrs,  audit  is  idle  to  couteud  that  the 
Unj^aago  used  was  anod  iaadvert-jntly  or  recklessly.  The  words 
"  are  instances  of  mauslaaghter,  yea  even  of  deliberate  murder 
"  of  Indians  at  the  hands  of  European  officers  so  raro  in  India 
"  that  our  contemporary  should  be  ready  to  pin  his  trust  to  the 
"  impartiality  of  nn  enquiry ?  " 

"  No  sooner  thought  of  than  the  idea  of  the  Imperial  hunter 
"  was  put  into  practise.  He  aimed  at  the  poor  Indian  (who  cared 
"  more  for  the  faith  that  was  in  him,  his  deen,  than  oven  the 
"  favour  of  his  official  chief)  and  shot  him  dead,  without  com- 
"  punction  or  remorse 

"  That  murderer  is  at  large  today,  enjoying  the  privileges  of 
"  the  dominant  race,  "  cannot,  in  my  opinion,  possibly  be  held  to 
have  been  published  with  the  intention  of  rousing  the  authorities 
to  action  in  the  direction  of  doing  justice.  The  article  in 
question  was,  in  my  opinion,  published  with  the  intention  of 
promoting  feelings  of  hatred  or  enmity  between  the  English 
ana  Indian  subjects  of  His  Majesty,  and  the  publication  con- 
stituted an  attempt  punishable  under  Section  153  A. 

Whether  the  petitioners  were  also  inspired  by  any  desire  to 
increase  the  circulation  of  the  paper  or  by  any  desire  for 
notoriety  or  by  any  ill  will  to  the  persons  against  whom  the  article 
was  in  general  or  in  particular  directed  need  not  be  considered 
for  the  purposes  of  this  case.  The  offence  punishable  is  the 
attempt,  and,  that  being  established,  the  only  remaining  question 
is  of  sentence. 

I  concur  in  the  reasons  recorded  by  the  learned  Chief  Judge 
that  sentences  of  simple  imprisonment  are  necessary,  and  I  concur 
with  him  in  the  conclusion  that  the  term  of  the  sentence  of 
imprisonment  passed  on  each  of  the  petitionerrf  should  be  six 
months,  and  that  the  sentences  of  fine  should  be  maintained. 


Application  dismissed^ 
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No.  11. 

Before  Sir  miUam  Glarh,  Kt ,  Chief  Judge,  and  Mr. 
Justice  f^hah  Din. 
KING-EMPE  ROR,— APPE  LLANT, 
Appillatb  BiDB,    {  Versus 

HIRA  SINGH  AND  OTHERS,— RESPONDENTS. 

Criminal  Appeal  No.  93  of  1907. 

Compounding  offence — Penal  Code,  Section  147 — Rioting  —  Incompetency 
of  Magistrate  to  allow  compromise  in  non-compoundahle  offences. 

Held,  that  the  ofEence  of  riotiug  under  Section  147  of  the  Penal  Code 
cannot  under  any  circumstances  be  lawfully  compounded. 

It  is  ultra  vires  of  a  Magistrate  to  allow  a  non-compoundable  ofEence 
to  be  compromised  on  tbe  grounds  that  the  offence  committed  might  pro- 
bably in  the  end  turn  out  to  be  a  compoundable  one  or  that  the  conse- 
quence of  his  action  might  probably,  in  his  view,  be  better  for  the  com- 
plainant. 

Appeal  from  the  order  of  Sardar  Bagbtr  Singh,  Magistrate,  1st 

class,  Jullundur,  dated  20th  October  1906. 
Government   Advocate,  for  appellant. 
Shah  Nawaz,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by 

8th  May    1907.  Shah   Din,   J.  —After   hearing     the    learned     Government 

Advocate  and  tho  cnunael    for  the  respondents,  wc  think  that  this 
appeal  must  succeed.     The  respoudenls  were   challaned  to   stand 
their  trial  for  the  offence  of   rioting  under  Section    147,   Indian 
Penal  Code.     The   Magistrate  examined    the  complainant  Kirpa 
Rara  at  some  length  at  the  first  hearing    and  then  adjourned   the 
case  to  another  date.     On  that  date  no  ovidence  for  the  prosecu- 
tion was  taken,  and  as  the  complainant  expressed    a    desire   to 
compound  the   olfoaco    with   which    the   accused    persons    were 
charged,  the  Magistrate  allowed  him  to  do  so    and    acquitted   the 
accused  under  Section  345,  Criminal  Procedure  Code.     Now,  it  is 
clear  that  under   Section   345  the  Magistrate   had  no    power   to 
allow  the  offence  of  rioting  to  be  compounded,  as  the  said  offence 
is  not  mentioned  either  in  sub-section  (1)   or   sub-scetion   (2)    of 
Section  345,   and  tho  order  of    the   Magistrate   acquitting   the 
accused    persons    wap,    therefore,     ultra     vires.     The     reasons 
given   by   the   Magistrate   for   permitting    the  complainant   to 
compound   the   offence  in    question    are,    so   far  as  his   power 
to   act   under   Section   345   is  concerned,  wholly   unsound.     He 
says     "  it    is    probably   better   for   the   complainant   to   be  on 
"  trood     terms    with     the     accused     who    also    wish    for  the 
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"  compromise.  It  is  quite  probable  that  the  case  might  in 
"  the  end  turn  out  to  be  a  case  nnder  either  Section  323, 
"  324,  or  325,  Indian  Penal  Code.  I  think  that  the  case 
"  is  really  one  under  Section  324,  Indian  Penal  ("ode,  *  *  »  * 
"  I  therefore  declare  this"  case  to  be  one  under  Section  324  or 
"  325,  Indian  Penal  Code,  and  allow  the  case  to  be  compromised." 

Now,  the  Magistrate  did  not  take  the  evidence  for  the  pro- 
secution at  all  as  he  was  bound  to  do  under  flection  252,  Crimin*! 
Procedure  Code,  and  his  finding  that  the  case  was  really  one 
under  Section  324  or  Section  325,  and  not  one  under  Section 
147,  Indian  Penal  Code,  was  based  upon  a  surmise.  Counsel  for 
the  respondents  relied  upon  sub-section  (2)  of  Section  253, 
Criminal  Procedure  Code,  in  support  of  the  Magistrate's  action, 
bat  the  latter  did  not  proceed  under  the  provisions  of  the  above 
sub-section,  inasmuch  as  the  accused  persons  were  not  discharged 
by  the  Magistrate,  nor  did  he  record  any  reasons  for  discharging 
them  so  far  as  an  offence  under  Section  147,  Indian  Penal  Code 
■was  concerned.  The  composition  of  an  offence  under  Section 
345,  Criminal  Procedure  Code,  has  the  effect  of  an  acquittal  and 
not  of  a  discharge,  and  therefore  Section  253  (2)  has  no  bearing 
upon  the  oase  at  all. 

Moreover,  the  offence  of  rioting  under  Section  147,  Indian 
Penal  Code,  being  an  offence  against  the  public  tranquillity, 
primarily  concerns  the  State  more  than  the  individual,  and  that 
is  probably  one  reason  why  that  offence  is  not  included  by  the 
legislature  in  the  category  of  the  offences  which  can  be  compounded 
by  the  person  immediately  affected  even  with  the  permission  of 
the  Court  by  which  the  trial  is  held. 

For  the  above  reasons,  we  hold  that  the  order  of  the 
Magistrate  acquitting  the  accused  persons  under  Section  345, 
Criminal  Procedure  Code,  was  one  passed  without  jurisdiction. 
We  therefore  set  aside  the  order,  and  direct  the  Magistrate  to 
proceed  with  the  trial  in  accordance  with  law. 


Appeal  allowed. 
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f  /^     X  9  "^    .  Before  Mr.  Justice  Shah  Din. 

^^^IM^P^-^   '  ^^jjj  CHAND  AND  OTHERS,— PETITIONERS, 

Versus 


Revision  Side. 


KING-EMPERO  H,— RESPONDENT. 
Criminal  Revision  No.  572  of  1907. 

Witness — BecalUng  ipitnesses  for  cross-examination  after  charge — 
Expense — Criminal  Procedure  Code,  1898,  Section  256. 

Held,  that  under  Section  256  of  tlie  Code  of  Criminal  Procedurfl  it  is 
the  duty  of  a  Magistrate  to  recall  prosecution  witnepses  for  cross-examina- 
tion if  the  accused  so  demands  after  the  charge  is  framed  and  has  no 
authority  to  refuse  to  do  so  on  the  ground  that  the  accused  has  not 
deposited  the  .lecessary  expenses. 

Case  reported  by  S.  W.    Gracey,  Esquire,  Additional   Sessions 

Jicdge,  Ferozepore,  on  25th  April  1907. 
Jawala  Pershad,  for  petitioners. 
Dani  Chand,  for  complainant. 

The  facts  of  this  case  are  as  follows  : — 

One  Ismail  purchased  gur  from  the  accused  at  rate  of  6  seers  per 
rupee.  The  complainant,  offered  to  sell  to  him  at  rate  of  7  seers  per  rupee 
and  Ismail  returned  the  accused's  gur.  The  accused  I  to  3  then  insulted 
and  abused  the  complainant  and  were  joined  by  accused  4. 

The  accused  on  convictiou  by  Lala  Jagan  Nath,  exercising  the  powers 
of  a  Magistrate  of  the  1st  class  in  the  Ferozepore  District,  were  sentenced 
by  order,  dated  19th  February  1907,  under  Sections  504  and  352  of  the 
Indian  Penal  Code,  Aniin  Chand  to  a  fine  of  Rs.  15  or  one  month's  rigorous 
imprisonment  ;  Nunda  and  Chuhar  to  a  fine  of  Rs.  7  each  or  two  weeks' 
rigorous  imprisonment ;  and  Maghi  Mai  to  a  fine  of  Rs,  5  or  two  weeks' 
rigorous  imprisonment  in  default. 

The  proceedings  were  forwarded  for  revision  on  the 
following   grounds  : — 

The  accused  applied  to  the   Magistrate  that  the  prosecution    witnesses 

should  be  recalled  for  cTOSs-exan.ination  after  the  charge  had  been  framed. 
The  Magistrate  did  not  recall  them  on  the  ground  that  the  accused  had  not 
put  in  the  necessary  expenses.  This  order  was  wrong.  The  accused  were 
not  bound  to  put  in  their  expenses  and  it  was  the  duty  of  the  Court  to  recall 
them.  The  defect  seems  to  vitiate  the  trial  and  either  the  conviction 
must  be  quashed  or  the  accused  given  an  opportunity  of  cross-examina- 
tion. 4 

The  procedure  contemplated  in  the  Criminal  Procedure  Code  is  that 
the  prosecution  witnesses  should  be  heard,  the  charge  framed  and  the 
accused  called  upon  to  cross- examine  the  prosecution  witnesses  at  one 
consecutive  hearing,    continued  if   necessiny    from    day    to  clay,   and  the 

piosccution    witresses  should  rot  be  discharged  till   the  accused  have  been 
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qnestioTied  whether  they  wish  to  cross-examine  after  the  charge.  Where, 
however,  the  hearing  is  not  conFecutive,  as  in  the  present  case,  and  the 
prosecution  witnesses  are  allowed  to  leave  before  the  charge  is  framed,  it 
is  the  dnty  of  the  Magistrate  to  recall  them,  presamably  at  the  pnblio 
expense,  if  the   accused  so  demands  after  the  charge  is  framed. 

The  judgment  of  the  Chief  Court  was  delivered  by 

Shah  Din,  J.— For  the  reaeons  recorded  by  the  learned  l'2th  June  1907. 
Additi.">nal  Sessions  Jndgo  in  which  I  fully  concur,  I  quash  the 
convictious  and  sentences,  which  under  the  circamstances  were 
illegal  and  direct  the  Magistrate  to  resume  the  proceedings  at 
the  stage  they  had  reached  when  he  improperly  refused  to  recall 
the  witnesse'^  for  the  prosecution  for  the  purpose  of  being 
cross-examined  by  the  accused.  The  defect  does  not  vitiate 
the  whole  trial  ah  initio,  and  the  proceedings  as  far  as  the 
framing   of  tlio   charges    appear   to    have   been  quite  regular. 

Application  allowed. 


No.  13. 

Before  Sir  William  Clarlc,  KL,  Chief  Judge. 

BASANT  RAM,— PETITIONER, 

Versus  }  Revision  Sidb. 

KING-EMPEROR,— RESPONDENT. 

Criminal  Revision  No.  673  of  1907. 

Punkah  Municifal  Act,  1891,  Sections  92,  94:— Partition  wnll  over  a 
tharra — Authority  to  erect  ivithout  the  permission  of  the  Committee — Erection 
of  a  building. 

Beld  that  building  a  new  partition  wall  over  a  tharra  amounts  to 
"  erecting  a  building  "  within  the  meaning  of  Section  94  of  the  Punjab 
Municipal  Act,  1891,  and  as  such  requires  sanction  of  the  Committee  as 
proviflfid  by  Section  92  of  the  Act. 

Case    reported  by  U.  P.  Tollinton,    Esquire,  Sessions  Judge,  Lahore 
Division,  on  '<iOth  April  1907. 

Oortel  and  Hari  Chand,  for  petitioner. 

Sangam  Lai,  for  respondent. 

The  facts  of  this  case  are  as  follows  :-— 

On  1st  November  1906,   the  petitioner  Basant  Ram  submitted  certain 

plans  to   the  Municipal  Committee  of  Lahore   requesting  sanction  to  certain 

alterations,  repairs  and  additions  to  his  house.    A  few  days  after  the  residents 

of  the  rmihalla  wrote  protesting  that  the  petitioner  had  carried  out  certain 
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The  accused  on  summary  conviction  by  E.  R.  Anderson,  Esquire 
exercising  the  powers  of  a  Magistrate  of  the  1st  class  in  the  Lahore  District, 
was  sentenced,  by  order,  dated  19th  February  1907,  imder  Sections  92  and 
164  of  the  Municipal  Act  to  a  fine  of  Rs.  50  or,  in  default,  to  one  month's 
simple  imprisonment. 

The  proceedings  were  forwarded  for  revision  on  the  following 
grounds  :  — 

The  facts  of  this  case  are  that  on  1st  November  1906  the  petitioner  sub- 
mitted certain  plans  to  the  Municipal  Committee  of  Lahore  requesting  sanction 
to  certain  alterations,  repairs,  and  additions  to  his  house.  The  application  for 
sanction  contains  the  following  words  :  - 

The  places  marked  A  and  B  are  to  be  newly  buUt :  and  the  yellow  colour 
shows  the  petty  repairs  and  alterations  {vide  plan  on  Municipal  file). 

A  few  days  after  the  application  the  residents  of  the  mvhaUa  wrote 
protesting  that  the  petitioner  had  carried  out  certain  alterations  in  his  house 
without  the  sanction  of  the  Committee. 

The  principal  objection  urged  was  against  the  alleged  enclosure  of  what 
the  mohalladars  described  as  a  public  well. 

I  may  say  at  once  that  there  is  no  evidence  as  far  as  the  present  prosecu- 
tion is  concerned,  whether  the  well  is  public  or  private.  A  prosecution  was 
ordered  under  Section  92  of  the  Municipal  Act— {vide  also  the  Lahore  Building 
Rules  published  under  Notification  No.  207,  dated  the  9th  May  1898). 

On  a  summary  trial  the  petitioner  was  convicted  and  sentenced  to  a  fine 
of  Rs.  50  or,  in  default,  to  one  month's  simple  imprisonment. 

It  is  admitted  by  the  Magistrate  that  the  new  construction  marked  in  the 
plan  as  A  and  B  being  a  sabaf  or  shed  on  the  top  of  the  roof  has  woi  been 
carried  out. 

Petitioner  alleges  that  this  is  all  he  meant  to  obtain  sanction  for,  though 
he  showed  in  the  plan  the  petty  repairs  and  alterations  for  the  information  of 
the  Committee. 

As  the  sabat  has  admittedly  not  been  constructed,  it  remains  to  consider 
whether  the  alterations  and  repairs  do  amount  to  re-erection  within  the 
meaning  of  Section  94  of  the  Municipal  Act  or  not. 

The  allegations  against  the  petitioner  are  (1)  that  he  has  constructed  an 
additional  wall ;  (2)  that  he  has  widened  the  door  of  the  house  ;  (3)  that  he  has 
constructed  a  roof  over  the  balcony  ;  (4)  that  he  has  built  a  tharra.  As 
regards  (1)  Mr.  Stubbs,  Assistant  Engineer,  has  filed  an  affidavit  with  the 
appeal  in  which  he  states  that  the  wall  is  2  feet  10  inches  deep  and  has  been 
put  up  to  support  an  old  beam  which  had  sagged.  He  further  alleges  that  this 
support  adjoins  the  wall  and  is  on  the  original  foundation.  I  am  of  opinion 
that  this  support  does  not  come  within  the  purview  of  Section  94  of  the 
Municipal  Act. 

As  regards  (2)  the  Note  to  Section  94  in  Fenton's  Manual  states  that  "  the 
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As  regards  (3)  tho  Magistrate  says  "  there  were  no  indications  of  a  roof 
"  having  been  in  existence  before.  " 

The  Assistant  Engineer  on  the  contraiy  finds  that  there  were  distinct 
indications  of  an  old  roof,  the  zinc  roof  simply  replacing  a  former  chajja  roof. 

With  regard  to  (4)  the  Assistant  Engineer  states  "  the  wall  indicated  as  a 
"  tharra  is  not  new  but  part  of  the  original  building. " 

I  forward  the  file  to  the  Chief  Court  under  Section  438,  Criminal 
Procedure  Code,  with  the  recommendation  that  the  conviction  and  sentence 
may  be  set  aside  for  the  following  reasons  :— 

(I).  It  was  largely  a  question  of  expert  opinion  as  to  how  far  the 
building  had  been  altered. 

(2).    The  Magistrate  relied  too  much  on  his  own  observations. 

(3).  Considering  the  intricacy  of  the  case  the  Magistrate  was  \vrong  in 
not  applying  Section  260  (2)  of  the  Criminal  Procedure  Code, 

(4).  Taking  the  affidavit  into  consideration  it  would  appear  that  no 
"  erection  "  or  "  re-erection  "  within  the  meaning  of  Sections  |;  of  the  Munici- 
pal Act  has  taken  place 

The  judgment  of  the  Chief  Court  was  delivered  by 

Clark,  C.  J.— It   was   on  1st    November    1906  that   Basant  6*^  J^ne  1907. 
Ram   applied  to  the  Municipal   Committee  for  saoction   (1)    to 
build   certain  erections  ;  (2)  to  make  certain   alterations,  repairs 
and  additions,  marked  yellow  on  the  plan  filed  by  him. 

Without  waiting  for  any  orders  he  proceeded  to  make  the 
alterations,  this  was  found  out  on  I8th  November  and  his  applica- 
tion was  refused  on  29th  November  1906. 

He  appears  therefore  to  have  acted  in  an  arbitrary  and 
high-handed  way.  One  of  the  additions  made  by  him  is  admittedly 
of  a  new  partition  wall  from  the  floor  to  the  roof  of  his  tharra. 
This  divides  off  the  part  of  the  tharra  in  front  of  bis  shop  from 
the  part  in  front  of  the  well,  it  stops  access  to  the  well  by  the 
steps  formerly  used  for  this  purpose.  To  meet  this  diflBculty 
Basant  Ram  built  a  tharra  or  step  in  front  of  the  tharra  in  front 
of  the  well,  intending  access  to  the  well  to  be  had  in  this  way. 
The  Municipality  however  have  made  him  remove  this  tharra 
as  erected  without  sanction. 

The  question  I  have  to  determine  is  whether  this  building 
of  this  partition  wall  was  erecting  a  building  within  the  meaning 
of  Section  94  of  the  Municipal  Act.  It  seems  to  me  to  be  clearly 
a  material  alteration.  The  affidavit  of  Mr.  Sfcubbs  as  regards  this 
wall  is  irrelevant,  it  is  immaterial  whether  it  was  useful  to 
support  as  aggedbeam,  the  important  point  is  thnt  it  blocks  access 
to  the    well,   and  admittedly  there  was  no  wall  there  before  and 
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that  it  ia  on  the  existing  tharra.  Though  a  tharra  may  be  a 
private  property,  yet  the  space  over  the  tharra  really  forms  part 
of  the  street,  as  far  as  regards  light  and  ventilation,  and  a  tharra 
could  not  be  enclosed,  and  a  partition  wall  is  only  a  minor  form 
of  enclosure. 

The  erection  of  this  partition  wall  was  in  ray  opinion  an  act 
which  involved  important  interests  of  the  public,  and  efl:'eci;ed  a 
material  alteration  of  Basant  Ram's  house  as  far  as  the  public 
and  Municipality  were  concerned  and  required  sanction  of  the 
Committee.  The  order  of  the  Sessions  Judge  was  ex  parte  without 
hearing  the  Municipal  Committee,  and  the  affidavit  of  Mr.  Stubbs 
was  sabsequent  to  the  decision  of  the  case. 

On  the  admitted  facts  it  seems  to  me  tha  t  the  building  has 
been  materially  altered,  this  does  away  with  any  alleged  irregu- 
larity of  the  Magistrate. 

The  revision  is  dismissed  and  the  order  of  the  Magistrate 
maintained. 


Dkcr.  1907.  ] 
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No.  14. 
Before  Mr,  Justice  Robertson. 
SHER  SINGH.-PETITIONER, 

Versus 

KING  EMPEROR, -RESPONDENT. 

CrimiRal  Revision  No.  886  of  lf)C7. 

Exciae  Act,  1«98,  Sectiovs  30,  3],  4(5  (c)—nifgaUy  imfwUvg  foreicit. 
liqvor   into  the  territory  to  which  thin  Act  eoctevds. 

Held,  that  the  introduction  of  any  quantity  of  foreign  liquor,  however 
small,  and  for  wjiatever  purpose  it  may  have  been  imported  into  any  of 
the  territories  to  which  the  Excise  Act,  1F96,  extends,  is  illegal  and 
punishable  under  Section  46  (c)  of  the  Act. 

Case  reported  hy  C.  B.  AtMns,  Esquire,  Session/!  Judge,  Ferozpj^re 
Division,  on  6th  July  1P07. 

The   facts   of  this   cape   are   as    follnwp  :— 

The  accused  Sher  Singh,  a  Jat  of  Mnvzn  Chak  Munianwala  in  the 
Ferozepore  District,  had  gone  on  some  business  to  Kotkapura  (Native 
State)  where  he  purchased  one  bottle  of  liquor  from  the  liquor  vendor 
there.  He  drank  about  one-third  of  the  bottle  and  returned  to  his  house. 
On  his  way  home  he  was  searched  on  suspicion  by  the  Railway  Police 
at  the  Muktsar  Railway  Station,  and  two-thirds  of  the  bottle  of  liquor  was 
found  in  his  possession. 

The  accused  pleaded  guilty  to  the  charge,  and  if  his  statement  is  to 
be  believed,  he  had  purchased  the  liquor  for  his  use  with  a  view  to 
escape  from  the  plague  epidemic  then  prevailing  at  Kotkapura. 

The  accused  en  conviction  by  Lala  Lflhu  Fam,  M-A  ,  fTnoisirg  the 
powers  of  a  Magistrate  of  the  1st  class  in  the  Ferozepore  District,  was 
sentenced,  by  order,  dated  iSth  May  19(7,  under  Section  46  toFs.  12-S 
fine  or  one  month's  simple  imprisonment  in  default. 

The  proceedings  were  fciwarded  fci  revision  en  the  following 
grounds  : — 

This  is  a  esse  reported  by  the  Dii-trict  I'pf  istif,te,  Fciczrrne, 
■whose  note  accompanies  this  order. 

With  regard  to  opium  the  rule  is  clear.  Rule  38  (1)  allows  any 
person  to  import  opium  in  si^ch  form  and  quantity  as  he  may  lawfully 
possess,  and  it  is  laid  down  by  executive  order  that  this  is  to  be  interpreted 
as  referring  not  only  to  opium  manufactured,  imported,  or  purchased  in 
a  manner  authorised  by  rules  under  the   Act,  but  to  all  opium. 

No  clear  directions  have  been  issued  regarding  spirit,  but  I  should 
certainly  read  Section  31  of  the  Act  along  with  Section  30,  and  hold 
that  so  long  as  the  quantity  does  rot  exceed  that  which  a  person  is 
permitted  to  possess,  he  has  committed  no  offence  punishable  under 
Section  46  (1)   (c). 

In  the  present  case,  as  the  District  Magistrate  points  out,  the  quantity 
Imported  was  less  than  the  quantity  which  a  person  is  pennitted  to  possess. 


Revision  Sidi. 
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I  submit  the  case  to  the  Chief  Court  for  order  as  no  appeal 
lies  apainst  the  conviction. 

The  judgment  of  the  Chief  Court  was  delivered  by 

Srd  Auaust  1907.  Robertson,    .1. — I     am   afraid   I   am   unable         concur   in 

the  view  taken  by  the  learngd  Sessions  Judge.  I  think  Section 
46  (1)  (c)  makes  the  intrcdnction  of  any  quantity  of  foreign 
spirits  illegal,  however  small.  The  necessity  or  advisability 
of  a  prospcution  in  any  particular  case  is  another  matter, 
but  I  think,  after  consulting  a  brother  Judge  on  this  point, 
that  the  'offence  has  ;  clearly  been  committed.  In  deference 
to  the  opinion  of  the  local  oflScers,  while  maintaining  the 
conviction,   I.   reduce  the  fine   to  one  of  Es.   2-8    only. 


No       . 

Before  Mr.  Justice  Johnstone  and  Mr.  Justice  Lai  Ghand . 

WALIDAD  alias  WALYA,— PETITIONER  , 
RsvisioN  SiDB.       ^  Versus 

I  KING  EMPEROR,— RESPONDENT. 

Criminal  Revision  No.  562  of  1907. 
Bntry  on  tht  roof  of  a  building   uith  a  ttick   and   eandheva — Attempt    to 
ctmmH   houM-hrtalcing  ly   night — Criminal  trgBpngs- Penal    Code,   Sections 
442,4<7,  467,  611. 

Th«  aocusod,  who  had  mounted  upon  the  roof  of  the  complainant's 
house  armed  with  a  stick  and  a  snndheva,  was  convicted  of  an  attempt  at  house- 
breaking by  night  under  Sections -Jfl  of  theTenal  Code, 

Eeld,  that  he  was  not  guilty  of  tJie^offence  charged  as  mere  presence  on 
the  roof  of   lie  ho  se  cculd  not  le  ccns-lrted  into  sn  etlfnrpt  to  ccffnit  an 
offence  under  Section  611,' but  that  he    was  guilty 'of  criminal  trespass 
punishable  under  Section  447  of  the  Penal  Code. 

Alia  Bdkhsh  v.  Empress  (')  referred  to. 
Petition  for  revision  of  the  order  of  W.  Oheoia,  Esjiiire,  '•iessiom 
Judge,  Sialkot  Division,  dated  9th  March  1937. 
Jowala  Parshad,  for  petitioner. 

This  was  a  reference  to  a  Division' Bencb  mad«  by  Chatterji, 
J.,  to  determine  whether  entry^  upon  tha^roof  of  a  houie  with  a 
stick  and  sandheva  amonnts  to  an  attempt  to  commit  house- 
breaking by  night. 

The    order    of    rfference''^by'^iJ  e   Affiled    Juf'^e  ves    ao 
followi : — 

20th  June  1907.  CHnTMjr,  J.— In  thia'ceie  tie  accnscd^was  foutd  on  the  rcof, 

Uuderstand,  of  the  complainant,  and^after'striking   at  him  with 
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a  stick  bad  a  struggle  with  him  and  jumjied  ii.to  the  yard  of  a 
neighbouring  bouse.  He  dropped  the  stick  and  a  sandhevn  or 
house-breaking  iiuplenaont  in  the  course  of  the    struggle. 

The  accused  has  been  convicted    under  Sections  J'^Land      n- 

611 

tenced  to  two  years'  rigorous^  imprisoumeat.  It  id  argued  that 
there  was  only  a  preparation  and  not  an  attempt  of  house-break- 
ing, and  Alia  Bakhsh  y.  The  Empress  (^)  is  quoted  in  support 
of  the  contention.  1  am  somewhat  doubtful  whether  that 
culing  is  exactly  applicable,   but  I  refer  the  question  to  a  Bench. 

Upon   the   leference    to  the  Division  Bench  the   following 
judgment  was  delivered  by 

Lal  Chand,  J. — The  facts  of  this  case  are  stated  iu  the  g^^  Auatist  1907. 
referring  order.  The  question  is  whether  on  the  facts  found  the 
petitioner  was  rightly  convicted  of  an  attempt  at  house-breaking. 
The  matter  is  not  entirely  free  from  doubt,  but  on  very  similar 
facts  the  accused  iu  Alia  Bakhsh  \.The  Empiess  {^)  was  found 
to  be  guilty  and  convicted  cf  mere  criminal  tie&pass.  All  that 
is  proved  iu  the  piesent  case  is  tLat  the  petitioner  a'^cuseU  was 
found  on  the  roof  of  the  complainant  armed  with  an  impie* 
ment  used  for  the  puipt&e  tl  ctrnmiitiug  buiglaiy.  Ibtie  is  no 
evideLce  lo  fchow  that  Le  Lao  titLtr  ttmneiiCtd  to  dig  a  holu 
on  the  loof  for  the  purpo&e  of  eft'eciing  his  entrance  inside  the 
loom  or  had  otherwise  commenced  any  act  for  jumping  or  getting 
into  any  portion  of  the  premises.  Unuer  the  ciitumbtancts  his 
mere  piestnce  on  the  lool  tl  iLe  Loute  cannot  be  construed  into 
an  attempt  to  commit  an  oiience  under  iSection  511,  iuaiau 
Penal  Code.  In  order  to  apply  iSeciiou  511,  Indian  Penal  Code, 
it  is  necebsaiy  not  merely  that  there  ehuuid  be  au  attempt  to 
commit  ah  oheuce,  but  iikuwise  that  au  act  was  done  as  such 
attempt  towards  the  commibsiuii  of  the  oHeuce.  Mere  passing 
on  the  louf  oi  the  Lotibe  cannot  iu  any  sense  be  termed  au  act 
towards  the  commission  oi  the  burglary.  It  is  an  act  of  approach 
towards  the  house  for  the  purpose  ut  stealthily  ellectug  au 
entrance  into  the  premises,  but  can  haiuly  Le  said  to  excetd  the 
limits  of  mere  preparatioli.  While  on  the  louf  the  accused  had 
yet  time  to  make  up  his  miud  to  I'ecede  or  attempt  au  eutr<*uoe 
according  as  he  fouud  his  *opportuuity  or  tue  state  of  vigtlance 
inside  the  premises.  It  cannot  be  said  that  by  his  presence  on 
the  roof  of  the  house  he  had  hually  couimitted  himself  to 
committing  the  offence  of  house- bieakiug.  We,  therefore,  hold 
that    the     petitioner   ought   to    have   been   convicted    of   mer« 

(')8f.iJ.  Ib87,  Gr, 
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criminal  trespass  under  Section  447,  Indian  Penal  Code,  nnd  not 
of  an  atteo'pt  to  commit  house-breakins:  under  Sections  — i5Z_  and 

^  °  511 

we  alter  the  conviction  accordingly.  The  accused  has  already 
undergone  the  mHximum  amount  of  imprisonment  awardable 
under  Section  447,  Indian  Penal  Code.  We,  therefore,  direct  his 
immediate  release  from  the  jail. 


No.  16. 

Before  Mr.   Justice  Bohertson. 
LACHHMAN    DAS,— PETITIONER, 

Versus 
KING  EMPEROR,— RESPONDENT. 

Criminal  Revision  No.  97  of  1907. 

Fictitious  deed  oj  sale — Execution  of,  to  avoid  'pre-emption — Dishonestly  or 
Fraudulently— Penal  C  ode,  Section  423. 

Held,  that  the  execution  of  a  fictitious  sale  deed  in  order  to  defeat  the 
claim  of  a  pre-emptor  amounts  to  a  dishonest  and  fraudulent  execution  of  a 
deed  within  tlie  meaning  of  Bection  4Z3  of  the  Penal  Code. 

teUtionj'or  rtvision  of  the  order  of  Maulvi  Mam  Ali,  iiessions 
Judye,  fihahpur  Division,  dated  '6rd  January  jyU7. 

Nanak  Chand,  for  petitioner. 
Pet  man,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follo-w;a  : — 

i'tth  April  1907.  KOBEUTSON,    J. — This  is   an   application   for     reviaion    in   a 

somewhat  unusual   case.     The  facts  which   are   found  and  mubt 
be  accepted  are  as  follows  :— 

One  Lachhman  Das,  a  Sahnkar  Khatii,  purchased  certain 
land  fiom  one  Sultan  Bibi  on  24th  March  I9u0.  Hearing  the  suits 
for  pre-emption  we*e  pending,  Lachhman,  on  22nd  March  19Ul, 
sold  the  land  by  registered  deed  to  one  Ismail,  who  had,  or  was 
believed  to  have  a  right  of  pie-emption  superior  to  that  of  the  in- 
tending pre-enif  tors.  A  suit  for  pre-emption  was  actually 
commenced  on  2;:5rd  April  19ul  and  in  that  Lachhman  pleaded  the 
sale  to  Ismail.  That  suit  failed  for  various  causes,  not  being  tried 
on  the  merits,  and  when  Ismail  nought  mutation  of  the  land  in 
his  name,  Lachhman  urged  that  the  whole  transaction  of  sale  to 
Ismail  was  fi(-fitioiis  and  entered  into  solely  to  defeat  the  pre- 
emptor'e  claim.     This   is  an  application  for  revision,  and  1  must 
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deal  with  it  on  the  basis  that  tlie  sale  by  Lachhman  tolsuiftil  was 
in  fact  a  Bctitious  sale,  executed  for  the  purposes  of  defeating  a 
suit  for  pre-emption.  It  was,  therefore,  clearly  fraudulent  a  n 
dishonest  and  constituted  an  offence  under  Section  423,  Indian 
Penal  Code,  for  in  the  first  place  it  is  found  as  a  fact  that  no 
consideration  passed,  although  Rs.  300  was  stated  to  have  passed, 
and  that  it  was  not  in  fact  intended  for  the  benefit  of  the 
nominal  purchaser  Ismail.  The  general  principles  to  be  applied 
are  laid  down  in  Ourditta  Mai  v.  The  Emperor  of  India  (^).  No 
doubt  such  fraudulent  transactions  are  frequently  resorted  to  to 
defeat  claims  for  pre-emption,  and  possibly  it  is  not  always 
realized  that  they  render  the  perpetrators  liable,  as  they  do,  to 
prosecution  and  punishment  under  Section  423,  Indian  Penal 
Code.  A  mere  nominal  punishment  will  not  meet  the  case,  but 
under  the  circumstances,  1  think,  it  will  be  sufficient  to  maintain 
the  conviction,  and  the  sentence  will  be  reduced  to  one  of  Ks.  100 
five  or  six  weeks'  rigorous  imprisonment,  the  sentence  of 
substantive  imprisonment  being  reduced  to  the  amount  already 
undergone.     The  petitioner  may  be  discharged  from  bail. 


No.  17. 

Before  Mr.   Justice    Ueid. 

HARNAM,— APPELLANT, 

Versus  \  Appellate  Side, 

KING  EMPEROR,--RESPONDENT. 

Criminal  Appeal  No.  291  of  1907. 

Criminal  Procedure  Code,  1898,  Section  565 — Applicability  of  to  cases  of 
attempts  punishable  under  Section  511   of  the  Penal  Code. 

Held,  that  Section  565  of  the  Code  of  Criminal  Procedure,  1898,  does  not 
apply  to  persons  convicted  under  Section  511  of  the  Penal  Code. 

Appeal   from   the    order  of  Q.   Q,    Senriques,    Esquire,     District 

Magistrate,    Karnal,  dated  10th  April  1907.  - 

The  judgment   of  the   Chief  Court  so  far  as  is   material  for 
the  purposes  of  this  report   was  delivered  by 

RKiD,  J.-r  23r^  July  l907. 

The  order   under   Section     565  of    the   Code  of  Criminal 
Procedure  is,    however,  illegal. 

The  language   of  the  first   few   lines   of  that  section  and  of 
Section    75    of    the  Penal  Code    is  practically  identical  and 
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the  reason  for  which  it  has  been  invariably  held  that 
Section  75  does  not  apply  to  attempts  equally  preclude 
the  application  to  them  of  Section  565.  An  attempt  to 
commit  an  offence  punishable  under  Section  467  of  the  Code 
IS  punishable  under  Section  511  not  under  Chapter  XII  or 
Chapter  XVII  of  the  Code. 

For  these  reasons   I  set  aside    the  order   under  Section  565 
of    the  Code  of  Criminal  Procedure. 

To  this   extent  only  the  appeal  is  allowed. 

Appeal  allowed,  j 


Retision  Sidc. 


No.  18. 

Before   Mr.  Justice  Kensington. 
[  RAM  SINGH,— PETITIONER, 

Versus 
KING  EMPEROR,— RESPONDENT. 
Criminal  Revision  No.  404  of  1907. 

f  Appellate  Court — Jurisdiction  cf,  to  tett  the  legality  vf  a  conviction  passed 
against  a  youthful  offender — Reformatory  Schools  Act,  Vlll  of  1697,  Section  16, 

Held,  that  Section  16  of  the  Eeformatory  Schools  Act,  VIII  of  1897,  does 
net  relieve  an  Appellate  Coved  of  the  duty  of  finding  whether  a  conviction  or 
sentence  passed  against  a  youthful  ofiender  is   legally  maintainable. 

It  only  precludes  a  Court  of  appeal  from  altering  or  revising  any  order 
passed  by  the  original  Court  with  respect  to  the  age  of  such  ofiender  or  the 
substitution  of  an  order  for  detention  in  a  Reformatory  School  for  trans- 
portationor  imprisonment. 

Petition  for  revision     of  iM    order  of  F.  T.  Dixon,  Esquire, 
Sessions  Judge,  Amritsar  Division,  dated  14:th  December  1906. 

The  judgment  of  the  learned  Judge  was   as  follows  :^-^ 

rte  .1    1^    J9Q7  KJEiJSiNGTGN,  J. — The  circumstances  of  this  case  are  as  follows  i*^ 

The  ilagistrate  by  whom  the  petitioner  was  tried  appears  to  have 
thought  him  guilty  of  an  alfence  under  Section  240,  Indian  Penal 
Code,  but  did  not  formally  convict  him  under  that  or  any  other 
section.  He  merely  referred  the  case  to  the  District  Magistrate 
under  Act  Vlll  of  1897,  with  reference  apparently  to  Section  31 
(4)  of  the  Act. 

The  District  Magistrate  treated  the  case  as  a  reference  under 
Section  9  (I)  of  the  Act  and  sentenced  the  petitioner  to  a  year's 
imprisonment  without  mentioning  the  section  of  the  Indian  Penal 
Code  under  which  this  sentence  was  awarded.  He  then  dealt 
jrith  the  petitioner  under  the  Reformatory  Act* 
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The  petitioner  appealed  to  the  Sessions  Jndge  against  tbe 
conviction  and  sentence.  Nearly  t]ie  whole  of  the  very  brief 
order,  dated  14th  December  1906,  of  the  Sessions  Jndge  merely 
discusses  the  qnestion  of  the  pjrpriety  of  the  coarse  teken  under 
Act  VIII  of  1897,  though  Section  16  of  that  Act  expressly 
precludes  Courts  of  either  appeal  or  revision  from  interfering 
on  the  point.  He  disposed  of  the  appeal  in  these  words  at  the 
end  of  his  order. 

"  J  find  no  reason  to  interfere  and  no  ground  of  appeal 
"  requires  particular  notice.    This  appeal  is  dismissed." 

I  must  hold  that  this  judgment  does  not  sufficiently  comply 
with  the  provisions  of  SecHon  424  and  Section  367,  Criminal  Pro- 
cedure Code.  The  Sessions  Judge  has  not  applied  his  mind  to 
the  real  grounds  of  appea  before  him  or  considered  any  of  the 
points  which  obviously  have  to  be  dealt  with  in  the  case  of 
prosecution  of  a  child  under  eleven  years  of  age,  whether  his  con- 
viction be  taken  to  be  under  Section  240  or  Section  241, 
Indian  Penal  Code.  Section  16  of  Act  VIII  of  1897  does  not 
relieve  an  Appellate  Court  of  the  duty  of  seeing  whether  a 
conviction  or  sentence  are  maintainable. 

A  copy  of  this  order  will  be  sent  to  the  Sessions  Court  with 
directions  to  readmit  the  appeal  and  dispose  of  it  by  a  judgment 
in  accordance  with  law  after  giving  fresh  notice. 

Application  allowed. 


(Cljicf  Court  of  tlje  puufab. 
HE  VENUE  JUDGMENTS. 
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No.  1. 

Before  the  Eon'hle  \Jr.    T.  Gordon    Walker,  G.8.I., 

Financial  Commissioner. 

HIRA— (Plaintiff),— APPELL  A  NT, 

Versus 

BUDHA  AND  ANOTHER,-(Dependanto), -RESPONDENTS. 

Appeal  No.  15  of  1905-06. 

Occupancy  rights  -Acquisition  of,  by  the  ropresentatives  of  one  founder 
against  another — Punjab  Tenancy  Act,  1887,   Sections  5  (1)  (c),  10. 

Held,  that  the  representatives  of  a  member  of  the  original  proprietary 
body  who  waa  one  of  the  founders  of  the  village,  cannot  acquire  occapanoy 
rights  under  clause  (c)  of  Section  5  of  the  Punjab  Tenancy  Aofc,  1887, 
against  another  founder. 

Appeal  from  the  order  of  B.  E.  Younghusband,  Esquire,  Oommisstoner^ 
Lahore  Division,  dated  7th  February   1906. 

Nabi  Bakhsh,  for  appellant. 

Shaliab-ud-din,  for  respondents. 

The  judgment  of  the  Financial  Commissioner  was  as 
follows  : — 

Financial    Commissioner.— These  are  16  appeals    (15 — 30)  3]gt  Aucntst  1906w 
from    the   decree     of   the    Commissioner,     Lahore,     dismissing 
plaintiff's    suit  for   enhancement    of     rent.     The     question      at 
issue     is    the  same    in    all  of   them,   and    it    is    one    of    some 
importance. 

The  defendants  are  shown  in  the  Settlement  papers  as 
having  occupancy  rights  ;  and  the  first  Court  (Assistant 
Collector),  finding  on  the  question  of  status  that  they  were 
tenants  under  Section  6,  decreed  enhancement  accordingly. 
On  appeal  the  Commissioner  has  found  that  defendants  have  a 
higher  status,  i.  e.,  under  Section  5  (1)  (c),  and  that  they  are 
not,  therefore,  liable  to  enhancement  of  the  rent  which  they 
now  pay. 
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The  defendants  are  proprietois  in  the  village,  and  are 
descended  from  one  of  ilir  foDi  df IP.  llty  own  lands  in  Patti 
Shamir.  They  are  also  shown  as  occupancy  tenants  of  the 
land  in  respect  cf  which  the  sbiir  aie  bronght.  This  land 
is  in  another  Patti  (Kaim).  In  1865  it  was  shown  as  shamilat 
patti.  In  1865  it  had  been  partitioned  and  has  since  then  been 
the  separate  property  of  plaintiff. 

The  circumstances  then  are  that  the  defendants  are  members 
of  the  original  proprietary  body  of  the  village,  being  descendants 
of  one  of  the  founders. 

Section  10  of  the  Punjab  Tenancy  Act  is  no  absolute  bar  to 
the  acquisition  of  occupancy  lights  by  the  defendants,  because 
in  1855,  which  is  as  far  back  as  the  lecords  go,  they  were  not 
joint   owners  of  tt'e  lard   in   suit.     But  it  appears    to  me    clear 

(1)  that  it  was  not  the  intention  of  the  Legislature  that   Section 
6  (1)  (c)  should  cover  such    a  case    as  that    of   defendants,  and 

(2)  that   the  wording  of  the  clause  could   not   be    interpreted  so 
as  to  cover  the  case. 

Defendants  are  the  descendants  and  respiesentativcs  of  one 
of  the  fonndeis  of  the  village  ;  and  I  do  not  see  how  a  peison  who 
■was  himself  a  founder  could  be  held  to  have  "  settled  along  with 
the  founder  ",  wliiie  the  word  "  as  a  cultivator  "  would  seem  to 
entirely  preclude  such  an  interpretationj  tlie  "  settliig  "  being 
in  the  capacity  of  proprietor. 

There  can  be  no  doubt,  1  think,  that  the  intention  of  the 
framers  of  the  clause  was  to  protect  persons  who,  not  being 
proprietors,  settled  with  the  founders  in  a  subordinate  capacity 
as  tenants  ;  and  although  Section  10  does  not  cover  a  case  such  as 
the  present,  it  seems  to  me  to  show  that  it  was  the  general 
intention  that  one  member  of  a  proprietary  body  should  not  be 
allowed  to  acquire  occupancy  rights  against  the  others. 
Defendants  are,  no  doubt,  entitled  to  occupancy  rights  under 
Section  6,  because  Section  10  is  in  tlio  circumstances  inapplicable, 
there  being  no  joint  ownership.  1  find  then  that  defendants 
cannot  be  held  to  have  acquired  the  higher  status  under  Section 
6  (1)  (c). 

The  present  rate  of  rent  is  6  annas  per  lupee.  I  agree 
with  Commissioner  that  an  all-round  enhancement  to  8  annas  is 
sufficient.  The  lower  Courts  havt-  agreed  as  to  compensation  ; 
and  I  see  nn  reason  to  difler,  rspecinlly  as  the  enhancement  is 
inconBiderable. 
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I  accept  the  appeal,  and,  finding  that  defendants  are 
occapancy  tenants  under  Section  6,  decieo  enhaTicement  up  to  8 
annjis  n  rupee  of  the  land  revenue  subject  to  the  payment  of  the 
corapenaation  assessed  by  the  first  Court. 

This  judgment  and    order  will    apply    to    all    16    appeals. 
I  make  no  order  as  to  costs. 

Appeal  allowed. 


No.  2. 

Hejore  the  Hon'hle  T.  Gordon  Walker,  C.  S.  /.,  Financial 
Commissioner, 

SHER  SINGH    AND  OTHERS,-.(Plaintipfs),- 
PKTITIONERS, 

Versus 

SAYA  RAM  DAS,— (Defendant),— RKSPONUENT. 

Revision  No.  1:^9    of  1905-06. 

Occwpancy  Rights  -Succesnion  to — Right  of  a  head  of  a  religious  institu- 
tion to  succeed  in  his  repfesctitntivf-  ni-itcttij—Purijub  Tena7icy  Act,  1887,' 
Section  59. 

Held,  that  where  occi^iancy  rights  belong  to  a  religious  melitution, 
the  chela  of  the  last  iacunibent  who  has  become  inahant  of  the  institution 
is  eutitled  to  siicceed  to  them  in  his  reprtsentativo  capacity  as  head  of  such 
iastitutiou. 

Petition  fur  revisvn  of  the  order  of  U.  Sykes,    Esquire,    Collect i^r^ 
>ialkot,  dated  7th  November  1905. 

Gopal  (Mmnd,  for  petitioner. 

Sham  Lai,  for  respondent. 

The  following  judgment  was  delivered  by 

The  Financial  Commissioner. — There   is   an  important  ques-     gfft  Qc^.  1906. 
tion  of  law  or  custom  involved  ir.  this  case  :ind    I  have  admitted 
the  application  and  treat  it  as  an  appeal. 

The  facts  of  tlio  case  are  that  &Jadho  Dad,  Sadhu-Bniragi, 
was  shown  as  occupancy  tenant  of  the  land  in  suit  under 
Section  6  of  the  Act.  He  died,  and  it  may  be  taken  (though 
•  the  matter  has  been  questioned)  that  the  defendant  Saya 
Ram  Das,  his  chela,  succeeded  him  as  mahant.  The  lower 
Courts  have  agreed  on  this  point..    The    plaiutifFs  landlords    now 
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sue  to  eject  defendant  on  the  ground  that  the  occupancy 
rights  have  ceased.  Defendant  pleaded  that  tkie  occupancy 
rights  belonged,  not  to  the  deceased,  but  to  the  temple  of  which 
deceased  was  the  mahant  or  guardian. 

In  Punjab  Singh  v.  Sant  JSam  (i),  it  was  ruled  that  a 
1  chela  could  not  succeod  under  Section  59  to  the  occupancy 
,  Jrights  of  his  mahant,  and  in  that  decision  I  agree.  In  the 
[judgment  in  that  o^)se  however,  it  was  observed  that  "  we  have 
i  jno  question  before  ns  in  the  present  case  of  the  descent  of 
nn  occupancy  holding  granted  to  or  attached  to  a  religimis  in- 
stitution, as  such,  the  incumbent  >f  which  for  the  time  being  is 
merely  manager  and  occupant  of  the  land  on  behalf  of  the  insti- 
tulinn."  That  is  the  case  which  the  defendant  here  seta  up 
— that  the  tenancy  is  attached  to  the  institution,  and  that  the 
dpceased  was  merely  manager.  The  first  Court  decided  in  favour 
of  defendant  on  the  point,  holding  that  the  occupancy  rights 
belong  to  the  institution,  and  passed  on  to  the  present  mahant^ 
defendant,  who  enjoys  them  in  his  roprestmtative  and  not  in 
his  personal  capacity.  The  Collector  dismissed  the  appeal 
on  the  ground  that,  as  the  settlement  of  the  land  had  been 
made  with  the  proprietors  under  Revenue  Rule  216,  this  could 
only  have  been  done  on  the  condition  that  defendant  should 
succeed  to  the  occupancy  rights.  I  scarcely  foltew  Collector's 
argument,  and  he  has  left  the  main  question  untouched.  In 
the  order  of  reference  to  the  Full  Bench  in  the  Chief  Court 
decision  quoted  above  it  i^^  observed  that  "  it  sometimes  happens 
that  H  faqir,  aa  head  of  a  religions  institution  is  occupancy 
tenant  of  land  attached  to  the  institution  in  virtue  of  his 
position  as  maha/tt  or  gaddi-nashin,  and  a  ruling  that  his  chela 
and  successor  in  the  headship  could  not  succeed  to  the  occupancy 
rio-hts  recorded  in  his  name,  but  virtually  belonging  to  the 
institution  of  which  he  was  head,  might  occasion  hardship 
and  inconvenience."  The  decision  went  no  further  than  this 
that  when  a  chda  claim=!  to  succeed  to  a  mahant  merely  as 
the  soiritual  descendant  of  the  latter,  that  is  in  a  personal 
and  not  in  a  representative  capacity,  the  claim  was  not 
maintainable  with  reference  to  Section  59  of  the  Punjab  Tenancy 
Act. 

The  first  question  that  arises  in  the  present  case  is  whether 
an  institution  such  as  we  are  here  concerned  with  (a  Thakardwara) 
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in  charge  of  a  college  consisting  of  mahant  and  chelas,  can  be 
an  occupancy  tenant.  The  question  is  of  some  importance 
because  there  are  many,  institutions  throughout  the  Province 
which  hold  occupancy  rights. 

A  tenant  is  defined  in  the  Act  as  a  person  who  "  holds  land 
under  another  person."  In  Section  2  (40)  of  the  Punjab  General 
Clauses  Act  I  of  1898  a  'person'  is  defined  to  include  "  any  body 
of  individuals  whether  incorporated  or  not."  In  accordance  with 
this  definition  I  think  that  the  mahant  for  the  time  being 
with  his  chelas  must  be  held  to  be  a  "  person"  and, ;  therefore 
to  be  capably  of  being  a  "  tenant"  within  the  meaning  given 
to  the  latter  term  in  the  Punjab  Tenancy  Act.  The  occupancy 
rights  are  under  Section  6  of  the  Act.  The  deceased  mahant 
was  entered  in  the  Settlement  record  as  an  occupancy  tenant; 
but  the  First  Court  has  held,  after  framing  an  issue  on^the 
point,  that  the  name  of  Madho  Das  was  entered  merely  in  his 
representative  capacity,  the  occupancy  rights  really  belonging 
to  the  institution.  That  decision  seems  to  me  to  be  clearly 
correct. 

I  hold,  therefore,  with  the  First  Court  that  the  occupancy 
rights  belong  to  the  institution  (Thakardwara),  and  that  on 
the  death  of  Madho  Das  they  passed  on  to  his  successor  in 
the  representation  of  the  institution,  by  whom  they  are 
enjoyed  in  his  representative  capacity  of  mahant.  I  have 
nothing  to  «•  do  with  the  question  of  the  succession  to 
the  mahantship,  that  question  cannot  arise  in  the  present 
case. 

The  petition  is  dismissed  with  costs. 

Application  dismissed. 


No.  3. 

Before  the  Bon'hle  Mr,  T.  Gordon  Walker,  C.8.I.,  Financial 
'   ■    Commissioner,  \ 

MOHAR  SINGH. AND  OTHERS, -(Plaintiffs),^ 

PETITIONERS,  g 

Versus  ^RavisioN  Sidb. 

JHANDA  AND  OTHERS,— (Defendants),— RESPONDENTS.', 

Revision  No.  197  of  1906-07, 

Occupancy   rights— Sale  of,  icithoui  conseiit  of  landlord— Acquiescence-^ 
Punjab  Tenancy  Act,  1887,  Sectioiis  53,  60. 

Held,  that  acquiescence  ou  the  part  of  a  landlord  iu  an  alienatiou  of 
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Act  cannot  be  inferred  from  the  mere  fact  that  the  lan'ilcnr'i  bnaitted  to  sae 

for  tha    oaioalinaat  of  aach   tcamfar  for    fittea  i  inoiUn 
nas  effected. 

Bhaga  v.  Karishan  Dio  (*),  Jiwin  Stngh  v.    Maharaja  Jogg  il  Sin  ,• 
and  Baksha  y.  Fateh  Muhammad  (*)  referred  to. 

Petition  for  revision  of  the  order  of  G.  J.  Hallifax,  Hja'i-^i,,' ,  ■  •nnm-u- 
sioner,  Jullundar  Division,  dated  24^^  Septemh&r  1906. 

Goaldsbary  and  Kharak  Singh,  for  petitioners* 
Macdonald,  for  respondents. 
The  following  judgment  was  delivered  by 

1«£A  A     1  lfi07  ^°^   Financial  Commissionbb.— I   have    adantt«d   this  as  a 

farther  appeal  on  the  question  of  acquiescence. 

I  think  that  Oommissioner  has  omitted  one  important 
point.  In  Bhaga  v.  Karishan  Deo  (^),  the  case  was  of  a  sale  by 
registered  deed  and  a  suit  brought  four  years. tdter  mutation 
was  effected.  There  were  other  circumstances  which  also 
diatinguish  that  ruling  from  the  present  case.  Tne  ruling  quoted 
was  founded  on  Jewan  Singh  v.  Maharaja  Jaggat  Singh  ('■*)  and 
Bakhsha  v.  Fateh  Muhammad  (^). 

In  the  present  case  I  think  that  the  Lowiar  Courts  have 
rather  confused  two  entirely  different  things,  (1)  imijiediate  con- 
sent and  (2)  subsequent  acquieacenoe.  I  observe  that  the 
first  Conrt  framed  its  first  issue  "  was  the  alienation  made  with 
the  previous  consent  of  the  landlords  ;  and,  if  so.  was  a  notice 
under  Section  53  unneceaaary  ?  "  Tue  first  Court  found  that 
there  had  been  consant  and  taat  tUis  took  the  place  of  the 
notice  required  by  law.  The  Cjllector,  on  the  other  hand,  found 
on  the  facts  that  there  had  been  no  consent.  The  ciommiasiouer's 
conclusion  is  that  the  co-proprietors  generally  knew  of  the 
transfer  and  acquiesced  in  it ".  ■*'  -' 

As  regards  the  question  of  actual  consent    it*|rould  be   im- 
possible to  accept  the  finding  of  the  first  CooHl;-  and  1  think 
Collector   was  right  in  not  doing  so.     It  could  ndt  be   inferred 
from   a  mere  note   of  the  Tahsildar  (to  which  of  ooatse    no  pre- 
sumption   under  Section  41  ot:  the  Land  Itevena*  Act  attaches) 
to   the   effect  that  "  the   co-proprietors  do   not  .object  "  ,  that 
all  the  co-proprietors  were  present  and  consented.    If  that  were 
so,    why  should  the   plaintiffs   have  brought  a  suit  t»,  have  the 
alienation  set  aside    so  soon  after  ?     It  seems  cleay  that  the  oo- 
proprietors  were  and  are  in  two  parties  of  which  one  sided  with 
the   vendee  and  consented.    These  latter  are  "now  defendants 

•  ■ tf. rr-^ 

C)  8  P.  B.,  1904,  Rev.  (»)  1  P.  B.,  1898^  ifev, 

<»)  2  P.  B.,  1888,  ifeu,  -"K 
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The  note  made  by  the  patwari  in  his  report  on  the  matatiob 
"  alabad  Mohar  Singh  lambardar  "  woald,  if  signed  or  sealed, 
hive  been  conclusive  on  the  point.  Bat  there  is  not  even  a 
mirk  below  it  ;  and  it  is  therefore  if  anything  against  the 
defendants,  as  evidence  that  it  was  intended  to  get  the  con-ent 
of  Mohar  Singh,  lambardar,  but  that  this  was  not  found 
possible. 

I  have  no  doubt,  then,  that  there  was  no  consent,  and  it 
remains  to  consider  the  question  of  acquiescence  on  which  Com- 
missioner appears  to  have  decided  the  case.  A  perusal  of 
the  juigaijuts  of  iSdS  and  190i  will  show  that  the  principal 
point  on  which  the  decisions  turned  in  all  three  was  that  the 
objectors  had  allowed  undue  delay  to  occur  in  asserting  their 
claim.  There  were,  of  course,  other  circumstances  which  went 
towards  the  constitution  of  acquiescence,  but  this  was  the  main 
element.  In  the  rulings  of  1898  Mr.  Thorburn  observed  that 
'*  when  a  landlord  is  fully  aware  that  a  tenant  (with  occupancy 
rights)  has  transferred  his  right  of  occupancy  vsithout 
having  previously  obtained  the  consent  of  that  landlord  in 
writing,  unless  that  landlord  sues  within  a  reasonable  time 
to  cancel  the  void^ible  transfer,  his  acquiescence  may  bs  in- 
ferred as  to  what  constitutes  a  reasonable  time  must  depend  on 
the  circumstances  of  each  case  ;  iu  some  it  might  be  two  years, 
in  some  three  or  more  ".  Applying  this  principle  to  the  present 
case  I  find—' 

Deed  of  sale,  dated  9th  February  1904, 
Mutation,  dated  16th  November  1904, 
Suit  instituted,  dated  28th  February  1906. 

The  suit  was  instituted  15  months  after  mutation  was 
effected :  that  must  be  taken  as  the  starting  point ;  and  it  can- 
not be  said  that  there  was  undue  delay  in  bringing  the 
suit.  Even  if  plaintiff  had  knowledge  of  the  mutation,  apart 
from  the  question  of  their  consenting  to  the  transfer,  it  could 
not  well  be  held  that  they  had  slept  on  their  rights  or  had 
not  asserted  them  without  undue  delay.  These  questions  of 
subsequent  acquiescence  must  always  be  questions  of  degree 
and  here  I  think  that  acquiescence  cannot  be  inferred  from 
the  conduct  of  the   plaintiff  in  regard  to  the  litigation. 

I  accept  the  appeal  and  restore  the  order  of  the  Collector. 
Plaintiff  will  get  a  decree  cancelling  the  sale  with  costs 
throughout. 


t 
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